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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein* 
after  provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  sad 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  end  furnished  For  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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errors  or  doubtful  matters  appearing  in  the  original  certified  record 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  27202  H 

WALTER  L.  PENDERS  and  FLORA  PEN- 
DERS, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA  and  FIRST 
DOE  and  SECOND  DOE, 

Defendants. 

COMPLAINT  FOR  DAMAGES  UNDER 
FEDERAL  TORT  CLAIMS  ACT 

Plaintiffs  above  named  and  each  of  them  com- 
plain of  the  United  States  of  America,  a  sovereign 
power,  and  First  Doe  and  Second  Doe,  defendants 
herein,  and  for  causes  of  action  allege: 

First  Cause  of  Action 

Plaintiff  Walter  L.  Penders  complains  of  said 
defendants  and  each  of  them  and  for  cause  of  ac- 
tion alleges: 

I. 

This  action  is  brought  under  the  Federal  Tort 
Claims  Act  of  the  Legislative  Reorganization  Act 
of  1946,  Public  Law  601,  Seventy-ninth  Congress, 
approved  August  2,  1946,  Public  Law  601,  and  is 
for  a  claim  against  the  United  States  of  America 
for  money  only,  accruing  on  May  11,  1946,  on  ac- 
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count  of  personal  injuries,  damage  to  and  loss  of 
property,  caused  by  the  negligent  act  or  omission  of 
defendants  First  Doe  and  Second  Doe,  employees 
of  the  defendant  United  States  of  America,  while 
acting  within  the  scope  of  their  employment. 

II. 

That  the  true  names  of  the  defendants  sued 
herein  under  the  fictitious  names  of  First  Doe  and 
Second  Doe  are  unknown  to  plaintiffs,  and  plain- 
tiffs pray  leave,  upon  ascertaining  the  true  names 
of  said  defendants,  to  amend  this  complaint  to 
insert  their  said  true  names. 

III. 

Plaintiffs  have  at  all  times  herein  mentioned 
borne  true  allegiance  to  the  Government  of  the 
United  States  of  America  and  have  in  no  way  given 
encouragement  to  rebellion  against  the  Govern- 
ment of  the  United  States  of  America  or  at  any 
time  aided  or  abetted  in  any  manner  or  given 
comfort  to  any  sovereign  government  at  war  with 
the  United  States  of  America. 

IV. 

At  all  times  herein  mentioned  plaintiffs  have  been 
and  now  are  citizens  of  the  United  States  of  Amer- 
ica and  residents  of  the  City  of  Pacific  Grove, 
County  of  Monterey,  State  of  California,  residing 
at  208  Alder  Street,  Pacific  Grove,  California. 

V. 
That    at    all    times    mentioned    herein    Fremont 
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Street  and  Park  Avenue  were  and  now  are  public 
streets  and  highways  situated  in  the  County  of 
Monterey,  State  of  California. 

VI. 

That  at  all  times  herein  mentioned  First  Doe 
was  an  employee  of  the  United  States  Govern- 
ment, to  wit,  a  member  of  the  United  States 
Army,  and  was  acting  in  line  of  duty  and  within 
the  scope  of  his  employment  under  the  Command- 
ing General,  Ninth  Service  Command,  located  at 
Fort  Ord,  California. 

VII. 

That  on  or  about  the  11th  day  of  May,  1946,  at 
or  about  the  hour  of  6:41  p.m.  of  said  day,  plain- 
tiff Walter  L.  Penders,  with  plaintiff  Flora  Pen- 
ders as  a  passenger  therein,  was  driving  a  1945 
Hupmobile  Sedan  automobile,  then  and  there  owned 
by  said  plaintiff  Walter  L.  Penders,  in  an  easterly 
direction  on  said  Fremont  Street  and  was  turning 
said  automobile  at  right  angles  northerly  into  said 
Park  Avenue  at  the  intersection  of  said  Fremont 
Street  with  said  Park  Avenue;  that  at  said  time 
and  place  said  defendant  First  Doe,  acting  as  the 
agent,  servant  and  employee  of  the  other  said  de- 
fendant, the  United  States  of  America,  and  act- 
ing within  the  course  and  scope  of  his  authority 
and  employment  as  such  agent,  servant  and  em- 
ployee, and  with  the  knowledge,  permission  and 
consent  of  the  said  defendant  the  United  States  of 
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America,  was  operating  and  controlling  a  United 
States  Army  five-passenger  Sedan  automobile  in 
a  westerly  direction  on  said  Fremont  Street;  that 
at  said  time  and  place,  and  while  the  said  car  of 
plaintiff  Walter  L.  Penders  was  turning  as  afore- 
said, defendant  First  Doe  so  carelessly  and  neg- 
ligently operated  and  controlled  said  United  States 
Army  Sedan  automobile  that  the  same  was  caused 
to  and  did  collide  with  and  strike  the  said  194-5 
Hupmobile  Sedan  automobile  of  said  plaintiff  Wal- 
ter L.  Penders  with  great  force  and  violence. 

VIII. 

That  said  collision  caused  said  plaintiff  Walter 
L.  Penders  to  be  and  he  was  cut,  bruised,  lacer- 
ated, shocked  and  injured  and  made  sick,  sore  and 
lame,  both  internally  and  externally,  and  more  par- 
ticularly injured  as  follows:  Comminuted  fracture, 
left  wrist,  lower  end  of  radius,  with  slight  mush- 
rooming of  fragments.  Oblique  fracture,  head  of 
tibia.  Contusion,  abrasions,  hands,  trunk  and  lower 
extremities.  Shock,  trauma.  Said  plaintiff  has  in- 
curred indebtedness  for  ambulances,  nursing  care, 
medical  care  and  attention,  hospitalization,  X-Rays 
and  physician's  services  reasonable  necessary  and 
required  to  treat  his  said  injuries  in  the  amount  of 
Three  Thousand  Six  Hundred  and  Sixty  and  51/100 
($3,660.51)  Dollars;  that  because  of  the  collision 
caused  as  aforesaid  and  as  the  proximate  result 
of   said   collision,   plaintiff's    1945   Hupmobile    Se- 
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dan  automobile  was  damaged;  that  said  automobile 
was  of  a  value  in  excess  of  $2,750.00;  that  said 
automobile  was  sold  for  salvage  for  the  sum  of 
$135.00;  that  said  plaintiff,  because  of  the  dam- 
age to  said  automobile,  has  suffered  further  spe- 
cial damage  in  the  sum  of  Two  Thousand  Six  Hun- 
dred and  Fifteen  ($2,615.00)  Dollars. 

IX. 

That  by  reason  of  all  and  singular  the  premises 
aforesaid  plaintiff  Walter  L.  Penders  has  suffered 
general  damages  in  the  sum  of  Twenty  Thousand 
($20,000.00)  Dollars,  together  with  special  damages 
in  the  amount  of  Six  Thousand  Two  Hundred  and 
Seventy-five  and  51/100  ($6,275.51)  Dollars. 

Second  Cause  of  Action 

As  and  for  a  second,  separate  and  distinct  cause 
of  action  plaintiff  Flora  Penders  complains  of 
defendants  and  each  of  them  and  for  cause  of  action 
alleges : 

I. 

That  she  is  the  wife  of  the  above-named  plaintiff 
Walter  L.  Penders. 

II. 

That  she  incorporates  herein  each,  every,  all 
and  singular,  generally  and  specifically,  the  alle- 
gations contained  in  Paragraphs  I,  II,  III,  IV, 
V,  VI,  and  VII  of  the  First  Cause  of  Action  of 
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plaintiff  Walter  L.   Penders,   as  though   fully  set 
forth  herein. 

III. 

That  said  collision  caused  plaintiff  Flora  Pen- 
ders to  be  and  she  was  cut,  bruised,  lacerated, 
shocked  and  injured  and  made  sick,  sore  and  lame, 
both  internally  and  externally,  and  more  particu- 
larly injured  as  follows:  Comminuted  fracture,  fe- 
mur, extending  into  knee  joint;  all  of  which  in- 
juries plaintiff  Flora  Penders  is  informed  and 
believes  are  permanent  in  character. 

IV. 

That  by  reason  of  all  and  singular  the  premises 
aforesaid  plaintiff  Flora  Penders  has  suffered  gen- 
eral damages  in  the  amount  of  Twenty  Thousand 
Dollars  ($20,000.00). 

Third  Cause  of  Action 

As  and  for  a  third,  separate  and  distinct  cause 
of  action  plaintiff  Walter  L.  Penders  complains 
of  defendants  and  each  of  them  and  for  cause  of 
action  alleges: 

I. 

That  he  is  the  husband  of  the  above-named  plain- 
tiff Flora  Penders. 

II. 

That  he  incorporates  herein  each  and  every,  all 
and  singular,  generally  and  specifically,  the  allega- 
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tions  contained  in  Paragraphs  I,  II,  III,  IV,  V, 
VI,  and  VII  of  the  First  Cause  of  Action  and  Para- 
graph III  of  the  Second  Cause  of  Action,  as  though 
fully  set  forth  herein. 

III. 

That  said  plaintiff  Walter  L.  Penders  has  in- 
curred indebtedness  in  the  sum  of  Four  Thousand 
Three  Hundred  and  Eighty-three  and  92/100 
($4,383.92)  Dollars  to  date,  for  ambulances,  med- 
ical care  and  attention,  hospitalization,  X-Rays, 
and  physicians'  and  surgeons'  services  reasonable 
necessary  and  required  to  treat  the  said  injuries 
of  plaintiff  Flora  Penders  sustained  as  aforesaid. 
That  plaintiff  Walter  L.  Penders  will  be  com- 
pelled to  incur  in  the  future  an  additional  in- 
debtedness for  necessary  medical  care  and  atten- 
tion, hospitalization,  X-Rays,  the  services  of  phy- 
sicians and  surgeons,  medicines,  and  nursing  serv- 
ices to  be  rendered  and  furnished  to  said  plaintiff 
Flora  Penders  in  the  future  to  treat  her  said  injur- 
ies in  an  amount  unknown  at  the  present  time; 
that  plaintiff  Walter  Penders  will  be  damaged  in 
said  amount  and  prays  leave  upon  ascertaining 
said  amount,  to  amend  this  complaint  to  insert 
said  amount. 

IV. 

That  by  reason  of  all  and  singular  the  premises 
aforesaid    plaintiff   Walter    L.    Penders    has    suf- 
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fered  additional  special  damages  in  the  amount 
of  Four  Thousand  Three  Hundred  Eighty-three  and 
92/100  ($4,383.92)  Dollars,  together  with  insertion 
for  additional  special  damages,  as  alleged  above. 

Wherefore,  plaintiffs  pray  judgment  against  de- 
fendants and  each  of  them  as  follows: 

1.  In  favor  of  plaintiff  Walter  L.  Pender  in 
the  sum  of  Twenty-six  Thousand  Two  Hundred  and 
Seventy-five  and  51/100  Dollars  for  damages  as 
alleged  herein  in  the  First  Cause  of  Action. 

2.  In  favor  of  plaintiff  Flora  Penders  in  the 
sum  of  Twenty  Thousand  ($20,000.00)  Dollars  for 
general  damages  as  alleged  herein  in  the  Second 
Cause  of  Action. 

3.  In  favor  of  plaintiff  Walter  L.  Penders  in  the 
sum  of  Four  Thousand  Three  Hundred  and  Eighty- 
three  and  92/100  ($4,383.92)  Dollars  together  with 
insertion  for  additional  special  damages,  all  as 
alleged  herein  in  the  Third  Cause  of  Action. 

4.  For  costs  of  suit  herein  and  for  such  other 
and  further  relief  as  may  be  meet  and  proper  in 
the  premises. 

/s/  ROBERT  E.  HALSING, 

/s/  EUGENE  H.  O'DONNELL, 
Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  May  9,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  AND   CROSS-COMPLAINT 

Now  comes  the  defendant,  United  States  of  Amer- 
ica, and  answering  the  complaint,  denies  and  alleges 
as  follows: 

Answering  the  first  cause  of  action. 

I. 
Denies  all  the  allegations  of  paragraph  VI. 

II. 

Denies  all  the  allegations  of  paragraph  VII  ex- 
cept it  is  admitted  that  on  May  11,  1946,  at  about 
6:40  p.m.  of  said  day  the  plaintiff  Walter  L.  Pen- 
ders  was  driving  an  automobile  then  and  there 
owned  by  said  Penders  in  a  generally  easterly  di- 
rection on  Fremont  Street  at  the  intersection  of 
Fremont  Street  and  Park  Avenue. 

III. 

Denies  all  the  allegations  of  paragraphs  VIII 
and  IX. 

Answering  the  second  cause  of  action: 

I. 

Answering  paragraph  II,  incorporates  herein  all 
the  denials  contained  in  the  answer  to  the  first 
cause  of  action. 
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II. 

Denies  all  the  allegations  of  paragraphs  III  and 
IV. 

Answering  the  third  cause  of  action: 

I. 

Answering  the  second  paragraph,  this  defend- 
ant incorporates  herein,  as  though  fully  set  forth, 
all  the  denials  set  forth  in  its  answer  to  the  first 
cause  of  action. 

ii. 

Denies  all  the  allegations  of  paragraphs  III  and 
IV. 

As  and  for  a  separate  and  further  defense,  de- 
fendant alleges  that  the  plaintiffs  were  careless 
and  negligent  in  and  about  the  matters  set  forth  in 
said  complaint,  and  carelessly  and  negligently  drove 
and  operated  their  automobile,  and  that  said  care- 
lessness and  negligence  of  the  plaintiffs  was  the 
proximate  cause  of  the  alleged  damages,  and  proxi- 
mately contributed  thereto. 

For  a  further  and  separate  answer  and  by  way 
of  a  cross-complaint,  defendant  and  cross-complain- 
ant alleges: 

I. 

This  is  a  civil  action  brought  by  the  United 
States  of  America  and  over  which  this  Court  has 
original  jurisdiction  by  virtue  of  the  fact  that  the 
United  States  is  plaintiff. 
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II. 

That  on  the  11th  day  of  May,  1946,  at  or  near 
the  intersection  of  Fremont  Street  with  Park  Ave- 
nue and  Hugatito  Road,  in  the  County  of  Mon- 
terey, State  of  California,  Walter  L.  Penders  neg- 
ligently drove  his  Hupmobile  Sedan  against  the 
1941  Chevrolet  automobile,  the  property  of  the 
cross-complainant,  which  was  then  being  driven 
as  aforesaid. 

As  a  result  the  cross-complainant's  vehicle  was 
damaged  and  the  cross-complainant  incurred  ex- 
penses for  the  repair  of  the  same  in  the  sum  of 
$326.91,  which  sum  is  the  reasonable  value  of  the 
cost  of  repairs  thereof  and  is  a  sum  less  than  the 
diminution  in  value  of  said  automobile. 

Wherefore  defendant  and  cross-complainant 
prays  that  the  complaint  be  dismissed  and  that  it 
has  judgment  against  Walter  L.  Penders  in  the 
sum  of  $326.91,  together  with  costs. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney,  Attorney  for  Defendant 
and     Cross-Complainant     United     States     of 
America. 

/s/  WILLIAM  E.  LICKING, 

Asst.  U.  S.  Attorney. 

[Endorsed] :     Filed  Dec.  19,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  CROSS-COMPLAINT 

Now  come  the  plaintiffs  Walter  L.  Penders  and 
Flora  Penders  and  answering  the  Cross-Complaint 
on  file  herein,  deny  and  allege  as  follows: 


Answering  the  allegations  of  Paragraph  II  of 
said  Cross-Complaint  plaintiffs  deny  all  of  the 
allegations  thereof  and  plaintiffs  deny  that  cross- 
complainant's  vehicle  was  damaged  in  the  sum  of 
$326.91  or  in  any  other  sum  or  at  all. 

Wherefore   plaintiffs   pray   that   defendant   and 
cross-complainant   take   nothing   by   its   cross-com- 
plaint and  that  said  cross-complaint  be  dismissed. 
/s/  ROBERT  E.  HALSING, 
/s/  EUGENE  H.  O'DONNELL, 

Attorneys  for  Plaintiffs  and 
Cross-Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  Dec.  22,  1947. 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  COMPLAINT 

Comes  now  the  plaintiff,  Walter  L.  Penders,  and 
by  leave  of  court  first  had  and  obtained,  files  here- 
in his  amendment  to  the  second   cause   of  action 
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in  plaintiffs'  complaint  on  file  herein  contained, 
and  in  this  regard  said  plaintiff  alleges: 

I. 

That  Flora  Penders  was  during  all  the  times 
herein  mentioned  the  wife  of  plaintiff,  Walter  L. 
Penders. 

II. 

That  plaintiff,  Walter  L.  Penders,  incorporates 
herein  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  Paragraphs  I,  II,  III,  IV, 
V,  VI  and  VII  of  his  first  cause  of  action,  as  though 
fully  set  forth  herein. 

III. 

That  as  a  result  of  the  aforesaid  collision,  Flora 
Penders  was  cut,  bruised,  lacerated  and  shocked, 
both  internally  and  externally,  from  which  injuries 
said  Flora  Penders  died  on  the  10th  day  of  April, 
1949. 

IV. 

That  plaintiff,  Walter  L.  Penders,  is  the  sole, 
surviving  heir  at  law  of  said  Flora  Penders. 

V. 

That  by  reason  of  the  carelessness  and  negli- 
gence of  defendants,  and  as  the  direct  and  proxi- 
mate result  thereof,  plaintiff,  Walter  L.  Penders, 
was  compelled  to,  and  did,  incur  an  indebtedness 
in   the   sum   of   Eight   Hundred   and    Seventv-five 
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Dollars  ($875.00)  for  the  funeral  expenses  for  the 
burial  of  said  Flora  Penders,  and  that  said  sum  is 
the  reasonable  value  of  said  funeral  expenses. 

VI. 

That  by  reason  of  said  carelessness  and  negli- 
gence of  said  defendants,  and  as  a  direct  and  proxi- 
mate result  thereof,  plaintiff  has  been  damaged  in 
the  sum  of  Twenty  Thousand  Dollars  ($20,000.00). 
/s/  [Indistinguishable.] 
/s/  ROBERT  HALSING, 

Attorneys  for  Plaintiffs. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Walter  L.  Penders,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  one  of  the  plaintiffs 
named  in  the  above  entitled  action;  that  he  has 
read  the  within  and  foregoing  amendment  to  com- 
plaint and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  therein  stated  on  information  and 
belief,  and  as  to  those,  that  he  believes  the  same 
to  be  true. 

/s/  WALTER  L.  PENDERS. 

Subscribed  and  sworn  to  before  me  this  14th 
day  of  April,  1949. 

[Seal]         /s/  ROBERT  E.  HALSING, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  April  14,  1949. 


16  United  States  of  America  vs. 

[Title  of  District  Court  and  Cause.] 

AMENDMENT   TO   COMPLAINT 

Comes  now  the  plaintiff,  Walter  L.  Penders,  and 
by  leave  of  court  first  had  and  obtained,  files  an 
amendment  to  the  first  cause  of  action  of  plaintiffs' 
complaint  on  file  herein  by  amending  Paragraph 
VIII  thereof  to  read  in  part  as  follows : 

' '  Said  plaintiff  has  incurred  indebtedness  for  am- 
bulance, nursing  care,  medical  care  and  attention, 
hospitalization,  x-rays  and  physicians"  services  rea- 
sonably necessary  and  required  to  treat  his  said  in- 
juries, in  the  amount  of  $6,200.00. 

/s/  EUGENE  H.  O'DONNELL, 

/s/  ROBERT  E.  HALSING, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  May  3,  1949. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT   TO   COMPLAINT 

Comes  now  the  plaintiff,  Walter  L.  Penders,  and 
by  leave  of  court  first  had  and  obtained,  files  an 
amendment  to  the  third  cause  of  action  of  plain- 
tiffs' complaint  on  file  herein  by  substituting  in 
lieu  of  Paragraph  III  thereof  the   following: 

"That  said  plaintiff,  Walter  L.  Penders,  has  in- 
curred an  indebtedness  in  the  sum  of  $17,767.19  for 
ambulance  service,  medical  care  and  attention,  hos- 
pitalization, x-rays,  and  physicians'  and  surgeons' 
services,  reasonable,  necessary  and  required  to 
treat  the  said  injuries  of  said  Flora  Penders,  his 
wife,  sustained  as  aforesaid,  which  charges  made 
for  said  services  are  the  reasonable  cost  thereof." 

/s/  EUGENE  H.  O'DONNELL, 

/s/  ROBERT  E.  HALSING, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  May  3,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  JUDGMENT 

This  matter  having  been  submitted  to  the  Court, 
it  is 

Ordered  that  upon  findings  of  fact  to  be  sub- 
mitted in  accordance  with  the  rules,  judgment  may 
be  entered  in  favor  of  the  plaintiff  Walter  L.  Pen- 
ders  and  against  the  defendant  United  States  of 
America  as  follows: 

Special  damages  for  hospitalization  and 
medical  services  for  Flora  Penders.  .  .  .$17,767.19 

Special  damages  for  hospitalization  and 

medical  services  for  Walter  L.  Penders     5,181.49 

Damages  to  automobile  of  Walter  L.  Pen- 
ders         150.00 

General  damages  to  plaintiff  Walter  L. 
Penders  for  injuries  to  himself 15,000.00 

General  damages  to  plaintiff  Walter  L. 
Penders  for  loss  of  his  wife,  Flora  Pen- 
ders     15,000.00 

Dated:     June  3rd,  1949. 

/s/  HERBERT  W.  ERSKINE, 
U.  S.  District  Judge. 

[Endorsed]  :     Filed  June  3,  1949. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND 
CONCLUSIONS  OF  LAW 

Findings  of  Fact 

The  above-entitled  matter  came  on  regularly  for 
trial  before  the  above-entitled  court,  sitting  with- 
out a  jury,  the  Honorable  Herbert  W.  Erskine, 
Judge  presiding,  on  the  14th,  15th  and  19th  days 
of  April,  1949,  plaintiff,  Walter  L.  Penders,  ap- 
pearing in  person  and  by  and  through  his  attor- 
neys, Messrs.  Eugene  H.  O'Donnell  and  Robert  E. 
Halsing,  and  defendant,  LTnited  States  of  Amer- 
ica, appearing  by  and  through  Frank  J.  Hennessy, 
its  attorney,  represented  by  R.  J.  Scholz,  Esq., 
and  evidence,  both  oral  and  documentary,  having 
been  introduced  on  the  issues  raised  by  plaintiffs' 
complaint  and  defendant,  United  States  of  Amer- 
ica's answer  thereto,  and  said  defendant's  cross- 
complaint  and  said  plaintiffs'  answer  thereto,  and 
the  cause  having  been  submitted  for  decision,  and 
the  Court  being  fully  advised  in  the  premises, 
makes  its  Findings  of  Fact  and  Conclusions  of  Law 
as  follows: 

I. 

That  it  is  true  that  the  above-entitled  action  was 
brought  under  the  Federal  Tort  Claims  Act  of  the 
Legislative  Reorganization  Act  of  1946,  Public  Law 
601,   Seventy-ninth  Congress,   approved  August  2, 
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1946,  and  is  for  a  claim  against  the  United  States 
of.  America  for  money  only,  accruing  on  May  11, 
1946,  on  account  of  personal  injuries,  damage  to 
and  loss  of  property,  caused  by  the  negligent  act 
or  omission  of  an  employee  of  the  United  States 
of  America  while  acting  within  the  scope  of  his 
employment. 

II. 

That  it  is  true  that  plaintiffs  have  at  all  times 
herein  mentioned  borne  true  allegiance  to  the  Gov- 
ernment of  the  United  States  of  America  and  have 
in  no  way  given  encouragement  to  rebellion  against 
the  Government  of  the  United  States  of  America, 
or  at  any  time  aided  or  abetted  in  any  manner  or 
given  comfort  to  any  sovereign  government  at  war 
with  the  United  States  of  America. 

III. 

That  it  is  true  that  at  all  times  herein  mentioned 
plaintiffs  have  been  citizens  of  the  United  States 
of  America  and  residents  of  the  City  of  Pacific 
Grove,  County  of  Monterey,  State  of  California,  re- 
siding at  208  Alder  Street,  Pacific  Grove,  Cali- 
fornia, and  that  plaintiff  Walter  L.  Penders  is  now 
such  citizen  and  resident. 

IV. 

That  it  is  true  that  at  all  times  herein  mentioned 
Fremont  Street  and  Park  Avenue  were,  and  now 
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are,  public  streets  and  highways  in  the  City   of 
Monterey,  State  of  California. 

V. 

That  it  is  true  that  at  all  times  herein  mentioned 
Carl  B.  Wanless,  sued  herein  as  First  Doe,  was  an 
employee  of  the  United  States  Government,  to- wit: 
a  member  of  the  United  States  Army  and  acting  in 
line  of  duty  and  within  the  scope  of  his  employment 
under  the  Commanding  General,  Ninth  Service 
Command,  located  at  Fort  Ord,  California. 

V. 

That  it  is  true  that  on  or  about  the  11th  day  of 
May,  1946,  at  or  about  the  hour  of  6 :41  p.m.  of  said 
day,  plaintiff,  Walter  L.  Penders,  with  Flora  Pen- 
ders  as  a  passenger  therein,  was  driving  his  1934 
Hupmobile  Sedan  automobile,  then  and  there  owned 
by  said  plaintiff,  Walter  L.  Penders,  in  an  easterly 
direction  on  said  Fremont  Street,  and  at  said  time 
was  turning  northerly  into  said  Park  Avenue  at  the 
intersection  of  said  Fremont  Street  and  Park 
Avenue,  at  which  time,  and  for  sometime  prior 
thereto,  plaintiff,  Walter  L.  Penders,  had  extended 
his  arm  indicating  his  intention  of  making  the 
aforesaid  turn;  that  at  said  time  and  place  said 
Carl  B.  Wanless,  acting  as  the  agent,  servant  and 
employee  of  defendant,  United  States  of  America, 
and  acting  within  the  course  and  scope  of  his  au- 
thority and  employment  as  such  agent,  servant  and 
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employee,  and  with  the  knowledge,  permission  and 
consent  of  said  defendant,  United  States  of 
America,  was  operating  and  controlling  a  United 
States  Army  1941  Chevrolet  panel  truck  in  a  west- 
erly direction  in  the  outer  west  bound  lane  of  said 
Fremont  Street;  that  it  is  true  that  at  said  time 
said  defendant,  Carl  B.  Wanless,  was  operating  the 
aforesaid  automobile  at  an  excessive  rate  of  speed; 
that  it  is  true  that  at  said  time  said  defendant,  Carl 
B.  Wanless,  operated  said  automobile  without  due 
care  and  caution  in  that  although  his  vision  was 
unobscured,  said  defendant,  Carl  B.  Wanless,  did 
not  observe  said  plaintiff's  automobile  until  he  was 
approximately  80  feet  distant  from  the  intersection 
of  said  Fremont  Street  and  Park  Avenue;  that  it 
is  true  that  said  intersection  of  Fremont  Street 
and  Park  Avenue  was  visible  for  a  distance  of  ap- 
proximately 150  to  175  feet  to  a  person  approaching 
said  intersection  from  the  westerly  direction;  that 
it  is  true  that  when  defendant,  Carl  B.  Wanless, 
first  observed  said  plaintiff's  automobile,  said  plain- 
tiff was  in  the  act  of  completing  his  turn  and  was 
m  nit  outer  west  bound  lane  of  Fremont  Street; 
that  it  is  true  that  said  defendant,  Carl  B.  Wanless, 
did  not  observe  plaintiff's  extended  arm;  that  it  is 
true  that  at  said  time  there  were  no  vehicles  ahead, 
abreast  or  behind  said  defendant,  Carl  B.  Wanless, 
in  the  inner  or  outer  westbound  lane;  that  it  is 
true  that  defendant,  Carl  B\  Wanless,  on  first  ob- 
serving plaintiff's  said  automobile,  then  and  there 
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negligently  and  carelessly  turned  the  vehicle  which 
he  was  then  and  there  operating  to  the  right  and 
struck  plaintiff's  car  at  the  right  front  portion 
thereof,  at  a  point  north  of  the  northerly  line  of  the 
outer  west  bound  lane  of  Fremont  Street. 

VII. 

That  it  is  true  that  by  reason  of  the  aforesaid 
carelessness  and  negligence  of  the  defendant,  Carl 
B.  Wanless,  and  as  a  proximate  result  thereof,  the 
said  plaintiff,  Walter  L.  Penders,  was  caused  to  be, 
and  he  was,  cut,  bruised,  lacerated,  chocked  and 
injured  and  made  sick,  sore  and  lame,  both  inter- 
nally and  externally,  and  was  more  particularly 
injured  as  follows:  that  he  received  a  comminuted 
fracture  of  the  left  wrist,  lower  end  of  radius,  with 
mushrooming  of  fragments;  oblique  fracture,  head 
of  tibia;  contusions;  abrasions  of  the  hands,  trunk 
and  lower  extremities;  shock;  trauma.  That  it 
is  true  that  said  injuries  to  the  left  wrist  and  the 
head  of  the  tibia  of  plaintiff,  Walter  L.  Penders, 
are  permanent  in  nature. 

VIII. 

That  it  is  true  that  said  plaintiff,  Walter  L.  Pen- 
ders, has  incurred  indebtedness  for  ambulance, 
nursing  care,  medical  care  and  attention,  hospitali- 
zation, X-rays  and  physicians'  ser/ices  reasonable, 
necessary  and  required  to  treat  his  said  injuries 
in  the  amount  of  Five  Thousand  One  Hundred 
Eighty-one  and  49/100  Dollars  ($5,181.49)  ;  that  the 
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reasonable  value  of  the  special  damages  of  plaintiff, 
Walter  L.  Penders,  as  aforesaid,  is  Five  Thousand 
One  Hundred  Eighty-one  and  49/100  Dollars  ($5,- 
181.49). 

IX. 

That  it  is  true  that  because  of  the  carelessness 
and  negligence  of  said  defendant,  Carl  B.  Wanless, 
as  aforesaid,  and  as  the  proximate  result  thereof, 
plaintiff,  Walter  L.  Penders'  1934  Hupmobile 
Sedan  automobile  was  damaged;  that  pursuant  to 
the  stipulation  of  the  parties  to  the  above  entitled 
action  in  open  Court  made,  plaintiff,  Walter  L. 
Penders,  by  reason  of  the  damage  to  said  auto- 
mobile, suffered  further  special  damage  in  the  sum 
of  One  Hundred  and  Fifty  Dollars  ($150.00). 

X. 

That  it  is  true  that  by  reason  of  the  aforesaid 
carelessness  and  negligence  of  defendant,  United 
States  of  America,  plaintiff,  Walter  L.  Penders, 
suffered  general  damages  in  the  sum  of  Fifteen 
Thousand  Dollars  ($15,000.00). 

XI. 

That  it  is  true  that  Flora  Penders  was  the  wife 
of  Walter  L.  Penders;  that  it  is  true  that  Flora 
Penders  died  on  April  10,  1949 ;  that  it  is  true  that 
the  death  of  Flora  Penders  was  the  direct  and 
proximate  result  of  the  injuries  sustained  by  her 
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through  the  carelessness  and  negligence  of  the  de- 
fendants, as  aforesaid. 

XII. 

That  it  is  true  that  by  reason  of  the  carelessness 
and  negligence  of  defendant,  United  States  of 
America,  as  aforesaid,  and  as  a  proximate  result 
thereof,  Flora  Penders  was  cut,  bruised,  lacerated, 
shocked  and  injured  and  was  made  sick,  sore  and 
lame,  both  internally  and  externally,  and  was  more 
particularly  injured  as  follows:  comminuted  frac- 
ture, femur,  extending  into  knee  joint;  concussion 
of  the  brain,  contusions  and  abrasions  of  the  face, 
head,  trunk  and  extremities;  severe  inter-cranial 
damage;  severe  damage  to  kidneys  and  internal 
organs;  from  which  injuries  Flora  Penders  died  as 
aforesaid  on  April  10,  1949. 

XIII. 

That,  it  is  true  that  plaintiff,  Walter  L.  Penders, 
was  the  husband  of  said  Flora  Penders. 

XIV. 

That  it  is  true  that  prior  to  the  death  of  Flora 
Penders  as  a  result  of  the  carelessness  and  negli- 
gence of  defendants  as  aforesaid,  and  as  a  proxi- 
mate cause  thereof,  plaintiff,  Walter  L.  Penders, 
was  obliged  to  and  did  expend  the  sum  of  Seventeen 
Thousand  Seven  Hundred  and  Seventy-six  and 
19/100  Dollars  ($17,767.19)  for  ambulance,  medical 
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care  and  attention,  hospitalization,  X-rays,  and 
physician's  and  surgeon's  services,  reasonable,  nec- 
essary and  required  to  treat  the  said  injuries  of  the 
said  Flora  Fenders,  his  wife,  sustained  as  afore- 
said, and  that  the  said  charges  made  for  the  said 
services  were  the  reasonable  cost  thereof. 

XV. 

That  it  is  true  that  by  reason  of  the  aforesaid 
carelessness  and  negligence  of  defendant,  United 
States  of  America,  which  caused  the  wrongful  death 
of  Flora  Penders,  plaintiff,  Walter  L.  Penders  suf- 
fered further  general  damages  in  the  sum  of  Fif- 
teen Thousand  Dollars  ($15,000.00). 

XVI. 

That  it  is  not  true  that  plaintiff,  Walter  L.  Pen- 
ders, was  careless  and  negligent  in  driving  and 
operating  his  1934  Hupmobile  Sedan  automobile  at 
the  aforesaid  time  and  place. 

XVII. 

That  it  is  not  true  that  the  damage  sustained  by 
the  defendant,  United  States  of  America's  1941 
Chevrolet  panel  truck  at  the  aforesaid  time  and 
place  was  due  to  the  carelessness  and  negligence  of 
plaintiff,  Walter  L.  Penders. 

XVIII. 

That  it  is  not  true  that  plaintiff,  Walter  L. 
Penders,  negligently  drove  his   Hupmobile   Sedan 
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automobile  against  the  United  States  of  America's 
1941  Chevrolet  panel  truck. 

XIX. 

That  the  plaintiffs,  Walter  L.  Penders  and  Flora 
Fenders,  employed  Eugene  H.  O'Donnell  and  Rob- 
ert E.  Hal  sing  as  their  attorneys  to  prosecute  their 
claim  in  the  above  entitled  action  and  they  are 
entitled  to  reasonable  attorney's  fees  in  connection 
therewith. 

Conclusions  of  Law 

The  Court  makes  the  following  Conclusions  of 
Law  from  the  foregoing  Findings  of  Fact: 

I. 

That  the  above  entitled  Court  has  jurisdiction  of 
this  action. 

II. 

That  defendant,  United  States  of  America,  was 
negligent  in  the  manner  in  which  it  operated  and 
controlled  its  1941  Chevrolet  panel  truck,  which 
said  negligence  proximately  caused  the  injuries  and 
damages  to  plaintiff. 

III. 

That  plaintiff,  Walter  L.  Penders,  is  entitled  to 
judgment  against  defendant,  the  United  States  of 
America,  as  follows: 
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Special  damages  for  hospitalization  and 

medical  services  for  Flora  Penders.   $17,767.19 

Sjjecial  damages  for  hospitalization  and 
medical  services  for  Walter  L.  Pen- 
ders       ....       5,181.49 

Damage  to  automobile  of  Walter  L.  Pen- 
ders    150.00 

General  damages  to  plaintiff,  Walter  L. 

Penders  for  injuries  to  himself  ....     15,000.00 

General  damages  to  plaintiff,  Walter  L. 
Penders  for  loss  of  his  wife,  Flora 
Penders    15,000.00 


$53,098.68 


together  with  his  costs  of  suit;  and  that  interest 
he  paid  on  the  total  amount  of  said  judgment  at  the 
rate  of  four  (4%)  percent  per  annum  from  the 
date  of  said  judgment  until  paid. 

IV. 

That  the  sum  of  Ten  Thousand  Six  Hundred  and 
Nineteen  and  73/100  Dollars  ($10,619.73)  is  the  rea- 
sonable sum  to  be  paid  to  Eugene  H.  O'Donnell  and 
Robert  E.  Halsing  for  attorneys'  fees  for  services 
rendered  plaintiff,  Walter  L.  Penders,  said  sum 
being    twenty    percent     (20%)     of    the    judgment 
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awarded  plaintiff  herein.    Said  sum  is  not  in  addi- 
tion to  the  said  judgment,  but  is  a  part  thereof. 
Let  the  Judgment  be  Entered  Accordingly. 
Dated :     This      day  of  1949. 

/s/  HERBERT  W.  ERSKINE, 
U.  S.  District  Judge. 

Receipt  of  copy  acknowledged. 

Lodged  July  5,  1949. 

[Endorsed]  :     Filed  July  13,  1949. 


In  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern 
Division 

No.  27202-E 

WALTER  L.  PENDERS  and  FLORA  PEN- 
DERS, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA  and  FIRST 
DOE  and  SECOND  DOE, 

Defendants. 

JUDGMENT 

This  cause  came  on  regularly  for  trial  before  the 
above  entitled  Court,  sitting  without  a  jury,  on  the 
14th,  15th  and  19th  days  of  April,  1949,  plaintiff 
Walter  L.  Penders  appearing  in  person  and  by  and 
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through  his  attorneys  Eugene  H.  O'Donnell  and 
Robert  E.  Halsing,  and  defendant  United  States 
of  America  appearing  by  and  through  its  attorney 
Frank  J.  Hennessy,  represented  by  R.  J.  Scholz, 
and  evidence  both  oral  and  documentary  having 
been  introduced  on  the  issues  raised  by  plaintiff's 
Complaint  and  defendant  United  States  of 
America's  Answer  thereto,  and  said  defendant's 
cross-Complaint  and  said  plaintiffs'  Answer  thereto, 
and  the  Court  being  fully  advised  in  the  premises 
and  having  filed  herein  its  Findings  of  Fact  and 
Conclusions  of  Law,  and  having  directed  that  judg- 
ment be  entered  in  accordance  therewith, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

I. 

That  plaintiff  Walter  L.  Penders  have  judgment 
against  the  defendant  United  States  of  America  in 
the  sum  of  $53,098.68,  with  interest  thereon  at  the 
rate  of  4%  per  annum  from  the  date  hereof  until 
paid. 

II. 

That  out  of  the  said  sum  of  $53,098.68  awarded 
to  plaintiff  Walter  L.  Penders,  the  sum  of  $10,619.73 
shall  be  paid  to  his  attorneys,  Eugene  H.  O  'Donnell, 
Esquire,  and  Robert  E.  Halsing,  Esquire,  as  and  for 
their  attorney's  fees. 

III. 

That  said  plaintiff  have  judgment  against  said 
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defendant  for  his  costs  herein  in  the  amount   of 
$55.80. 

Dated :     July  13th,  1949. 

/s/  HERBERT  W.  ERSKINE, 
U.  S.  District  Judge. 

Entered  in  Civil  Docket  July  14th,  1949. 

Lodged  6-14-49. 

[Endorsed] :     Filed  July  13,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Plaintiffs  in  the  above-entitled  action  and 
to  their  Attorneys,  Eugene  H.  O'Donnell  and 
Robert  E.  Halsing: 

You  and  each  of  you  please  take  notice  that  de- 
fendant in  the  above-entitled  action  hereby  appeals 
to  the  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  given  and  entered  in  the  above- 
entitled  action  and  from  the  whole  thereof,  which 
judgment  was  entered  on  the  14th  day  of  July,  1949. 

September  7th,  1949. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney, 
Attorney  for  Defendant,  United  States  of  America. 

[Endorsed]  :     Filed  September  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  It  Is  Hereby  Or- 
dered that  the  defendant  and  appellant,  United 
States  of  America,  may  have  to  and  including  the 
5th  day  of  December,  1949,  to  docket  cause  and  file 
the  record  on  appeal  in  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 
Dated:     October  10th,  1949. 

/s/  HERBERT  W.  ERSKINE, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  October  10,  1949. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  PREPARATION  OF 
RECORD  ON  APPEAL 

To  the  Clerk  of  the  above-entitled  Court: 

Defendant  having  filed  herein  its  Notice  of  Ap- 
peal in  the  above-entitled  action,  you  are  hereby 
requested  to  prepare  record  on  appeal  consisting  of 
the  following: 

1.  Complaint  and  amendment  to  complaint. 

2.  Answer  and  cross-complaint. 

3.  Answer  to  cross-complaint. 

4.  Order  for  judgment. 
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6.  Findings  and  conclusions  of  law. 

7.  Judgment. 

8.  Notice  of  appeal. 

9.  Copy  of  this  praecipe. 

10.  Reporter's  Transcript  of  the  evidence  and 
proceedings. 

11.  Deposition  of  W.  L.  Penders. 

/s/  PRANK  J.  HENNESSY, 

U.  S.  Attorney, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  Dec.  13,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

The  Trial  Court  erred 

1.  In  not  finding  plaintiff  Walter  L.  Penders 
was  guilty  of  contributory  negligence. 

2.  That  the  following  findings  of  fact  are  not 
supported  by  the  evidence : 

(a)  Wanl ess  operating  his  vehicle  at  excessive 
speed  or  without  due  care  and  caution. 

(b)  Wanless  observed  said  vehicle  when  plain- 
tiff was  in  the  act  of  completing  his  turn;  that 
when  Wanless,  on  first  observing  plaintiff's  auto- 
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mobile,  negligently  turned  his  vehicle  to  the  right. 

(c)  That  by  reason  of  defendant's  negligence 
plaintiff  suffered  damage. 

(d)  That  the  death  of  Flora  Penders  was  the 
direct  and  proximate  result  of  injuries  sustained 
through  the  carelessness  or  negligence  of  defendant. 

(e)  That  by  the  death  of  Flora  Penders,  plain- 
tiff, Walter  Penders  suffered  damages  in  the  sum 
of  $15,000. 

(f)  That  it  is  not  true  that  Walter  Penders 
was  careless  or  negligent. 

(g)  That  the  concluion  of  law  that  Walter  L. 
Penders  is  entitled  to  general  damages  for  the  death 
of  Flora  Penders  is  not  supported. 

3.  That  the  damage  is  excessive. 

4.  That  Flora  Penders  died  April  10,  1949,  and 
that  she  could  only  appear  by  her  personal  repre- 
sentative. 

5.  In  excluding  evidence  that  plaintiffs  were 
insured  or  were  compensated  in  any  way  for  dam- 
ages alleged  by  them. 

6.  That  there  is  insufficient  evidence  to  justify 
the  Court's  decision. 

Dated:     December  12,  1949. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 
Attorney  for  Defendant. 

[Endorsed] :     Filed  Dec.  13,  1949. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division 

No.  27202  H 

WALTER   L.   PENDERS   and   FLORA   PEND- 
ERS, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA,  FIRST  DOE 
and  SECOND  DOE, 

Defendants. 

Before:     The  Honorable  Herbert  W.  Erskine. 
(No  jury.) 

Thursday,  April  14,  1949,  10  a.m. 

Appearances : 

ROBERT  E.  HALSING,  ESQ., 
EUGENE  H.  O'DONNELL,  ESQ., 
For  the  Plaintiffs. 

FRANK  J.  HENNESSY,  ESQ., 
United  States  Attorney, 

By    RUDOLPH  J.  SCHOLZ,  ESQ., 

Assistant  United  States  Attorney, 
For  the  Defendants. 

PROCEEDINGS 

The  Clerk:     Case  of  Penders  versus  the  United 
States  for  trial. 
Mr.  O'Donnell:     It  is  ready,  if  the  Court  please, 
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for  the  plaintiffs.  May  it  please  the  Court,  in  this 
matter  before  we  proceed,  an  examination  of  the 
file  discloses  there  were  two  parties  plaintiff,  Walter 
L.  Penders  and  Flora  Penders,  his  wife. 

The  Court:     I  have  read  the  complaint. 

Mr.  O'Donnell:  You  have  read  the  complaint. 
Flora  Penders  passed  away  last  Sunday,  Your 
Honor,  so  by  that  reason,  her  name  will  have  to 
be  deleted  as  a  party  plaintiff.  In  view  of  the  short- 
ness of  time,  I  am  asking  leave  at  this  time  to  amend 
my  second  cause  of  action,  which  is  the  cause  of 
action  where  I  have  asked  damages  on  behalf  of 
Mrs.  Penders  and  substitute  an  amendment  wherein 
I  ask  damages  to  the  extent  of  $20,000  on  behalf 
of  Mr.  Penders  as  a  result  of  the  death  of  Mrs. 
Penders. 

The  Court:  You  claim  now  that  the  death  of 
Mrs.  Penders  resulted  from  the  accident? 

Mr.  O'Donnell:     I  do,  yes. 

The  Court:     That  will  be  granted. 

Mr.  O'Donnell:  And  I  will  file  the  amendment 
duly  verified.  Typical  of  Mr.  Scholz,  we  stipulated 
a  diagram  and  he  tells  me  he  left  the  diagram  up- 
stairs on  his  desk  and  I  have  just  sent  Mr.  Halsing 
up  for  it  and  Mr.  Halsing — do  you  desire  an  open- 
ing statement  % 

The  Court :  I  would  like  to  hear  what  the  facts 
are. 

Mr.  O'Donnell:     I  see.    and  Mr.  Halsing  is 

going  to  make  the  opening  statement  and  so  if  you 
will  just  bear  with  us  for  just  a  few  minutes? 
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The  Court:     Sure. 

Mr.  O'Donnell:     Thanks. 

Mr.  Scholz:  I  think  he  possibly  [2*]  failed  to 
include  that  it  was  only  through  my  efforts  that  we 
got  a  diagram  (laughing)  after  he  failed  to  get  one. 

Mr.  O'Donnell:  Of  course,  you  are  going  to  pay 
for  it. 

The  Court:     Well,  we  will  recess  then. 

Mr.  O'Donnell:     I'm  awfully  sorry,  Judge. 

The  Court:     That's  all  right. 

(Few  minutes  recess.) 

Mr.  Halsing:  Your  Honor.  This  is  an  action, 
Your  Honor,  for  personal  injuries  filed  under  the 
provisions  of  the  Federal  Tort  Act.  The  plaintiffs, 
Walter  Penders  and  Flora  Penders,  were  husband 
and  wife,  both  of  whom  resided  at  Pacific  Grove, 
in  Monterey  County,  California.  Mrs.  Flora  Pen- 
ders died  on  last  Sunday  morning,  April  10,  1949, 
leaving  Walter  Penders,  the  surviving  husband,  the 
sole  plaintiff  in  this  action.  On  May  11,  1946,  at 
6:40  p.m.,  Walter  Penders  was  driving  his  automo- 
bile in  an  easterly  direction  on  Fremont  Avenue  in 
the  City  of  Monterey  approaching  the  intersection 
of  that  street  with  Park  Avenue.  The  diagram  is 
so  drawn  that  north,  of  course — well,  usually  north 
is  on  the  top  of  the  diagam,  west  is  out  in  this  direc- 
tion and  east  is  this  way.  So  the  Penders  car  was 
traveling  in  an  easterly  direction.  At  this  time 
Walter  Penders  was  accompanied  by  his  wife  and 
one   Catherine   Hunt,   both   of  whom   were   in   the 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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rear  seat  of  the  automobile.  One  David  F.  Edmimd 
accompanied  them  [3]  also  and  he  sat  in  the  front 
of  the  automobile  with  Mr.  Penders. 

At  this  same  time  one  Carl  B.  Wanless,  a  soldier 
of  the  United  States  Army,  was  traveling,  operating 
a  Government-owned  automobile,  along  Fremont 
Street  in  a  westerly  direction  approaching  this  in- 
tersection with  Park  Avenue.  Mr.  Wanless  was 
stationed  at  Fort  Ord,  California,  and  he  was  ac- 
companied at  the  time  by  another  soldier. 

As  indicated  by  the  diagram,  it  will  be  noticed 
that  Fremont  Street  is  a  four-lane  highway  with  a 
double  white  center  line  dividing  the  eastbound  and 
westbound  lanes.  The  street  approaching  east  to- 
wards Park  Avenue  ascends  a  grade  of  approxi- 
mately ten  per  cent  and  then  it  takes  a  dog's  leg  very 
slight  turn  to  the  left,  continuing  on  in  an  easterly 
direction  and  that  turn  is  just  at  the  crest  of  the 
grade.  Park  Avenue  is  just  below  the  crest  of  the 
grade.  East  of  Park  Avenue,  it  will  be  noted  that 
Fremont  Street  is  a  four-lane  highway  with  a  north- 
erly westbound  lane  abutting  right  on,  the  edge  of 
the  pavement  right  on  the  sidewalk  curbing.  West 
of  Park  Lane,  it  will  be  noted  that  between  the 
northbound  lane  and  the  sidewalk  curbing,  there  is 
a  gravel,  unimproved  gravel  shoulder  approximately 
fifteen  feet  wide.  This  is,  for  practical  purposes, 
a  third  lane  on  the  highway  going  in  a  westerly 
direction  west  of  Park  Avenue. 

We  will  show  that  the  plaintiff,  Walter  Penders, 
was  [4]  traveling  about  twenty  miles  an  hour  east- 
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erly  on  Fremont  when  he  started  to  make  a  lefthand 
turn  into  Park  Avenue  and  that  before  starting  his 
lefthand  turn,  Walter  Fenders  looked  ahead  up  the 
hill  where  he  had  a  view  of  at  least  300  feet  and 
that  he  saw  no  traffic  approaching  and  that  he 
then  made  his  lefthand  turn  after  giving  a  proper 
hand  signal. 

We  will  show  that  he  crossed  the  center  line  and 
the  inner  westbound  lane  of  Fremont  and  was  about 
two-thirds  across,  of  the  way  across  the  outer  west- 
bound lane  when  the  United  States  Army  panel 
truck  came  over  the  crest  of  the  grade  at  a  rapid 
pace  and  struck  the  automobile  of  the  plaintiff  on 
the  left,  I  mean  on  the  right  front  fender,  the  right 
front  side  of  the  car.  We  will  show  that  the  force  of 
the  impact  swung  the  plaintiff's  car  in  a  northwest- 
erly direction,  shunting  it  up  to  the  northerly  curb- 
line.  At  the  time  of  the  accident,  Mr.  Edmund  who 
was  riding  in  the  front  seat  with  Mr.  Penders,  was 
thrown  from  the  car  and  he  received  head  and  chest 
injuries  and  died  several  days  later.  We  will  show 
that  the  plaintiff,  Walter  Penders,  was  thrown  to 
the  front  of  the  driver's  compartment  and  that  he 
was  rendered  unconscious  and  we  will  show  that  his 
wife,  Mrs.  Penders,  was  thrown  to  the  floor  of  the 
rear  compartment  of  the  car  and  that  she  also  was 
rendered  unconscious. 

We  will  show  that  the  Government  vehicle  laid 
down  approximately  104  feet  of  skidmarks  up  to  the 
point  of  impact  [5]  and  that  the  plaintiff,  Walter 
Penders'  automobile,  laid  down  no  skidmarks  what- 
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ever.  We  will  show  that  the  force  of  the  impact 
was  so  severe  that  it  threw  the  jump  seats  and  the 
windshield  from  the  Government  panel  truck  clear 
over  the  automobile  of  the  plaintiff  on  this  action. 
We  will  show  that  the  plaintiff,  Walter  Penders,  as 
a  result  of  this  accident  suffered  severe  injuries 
necessitating  his  hospitalization  from  May  11,  1946, 
up  to  March  25,  1947,  and  we  will  show  that  his 
wife,  Flora  Penders,  as  the  result  of  the  accident 
also  suffered  severe  injuries  necessitating  her  hospi- 
talization from  the  day  of  the  accident,  May  11, 
1946,  up  till  last  Sunday,  April  the  10th,  1949,  the 
date  of  her  death  and  we  will  also  show  that  Flora 
Penders  died  as  a  result  of  the  injuries  she  suffered 
on  May  11,  1946,  and  we  will  also  show  to  date  the 
plaintiff,  Walter  Penders,  has  been  put  to  an  ex- 
pense of  over  $20,000  for  hospitalization  and  medi- 
cal care  and  attention  for  himself  and  his  wife. 

The  Court :  You  prayed,  didn  't  you,  in  your  com- 
plaint $6,000  for  him,  including  the  damage  to  the 
car,  about  $6,000? 

Mr.  Halsing :     Yes,  Your  Honor. 

The  Court:     About  $4,000  for  her? 

Mr.  Halsing:     Yes,  but 

The  Court:     That  makes  approximately  ten. 

Mr.  Halsing:  But  that  complaint  was  filed  ap- 
proximately two  years  ago.  [6] 

The  Court:     I  see. 

Mr.  Halsing:     In  May  of  1947. 

The  Court:     Yes. 

Mr.    O'Donnell:     And   we    are   going   to   ask   to 
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amend  the  complaint  to  strike  out  the  proof,  may 
it  please  the  Court,  later  on  in  the  trial.  Now,  for 
the  purpose  of  the  record  I  would  like  a  few  stipu- 
lations as  to  the  width  of  this  highway.  I  note 
according  to  the  diagram  that  it's  one  inch  for  each 
twenty  feet,  and  so  it  will  be  stipulated,  Mr.  Scholz, 
that  the  diagram  shows  the  width  of  the  highway, 
of  Fremont  Extension  or  Fremont  Street  at  2% 
inches,  that  will  be  forty — can  you  help  us  out  there, 
Your  Honor — 2%  inches,  that  will  be  forty,  a  little 
over  forty  feet. 

Mr.  Scholz:  That  will  be  2%  inches,  about  42% 
feet. 

Mr.  O'Donnell:     Forty-two  and  a  half  feet  wide. 

The  Court:  Is  that  the  width  over  all  of  the 
highway  ? 

Mr.  O  'Donnell :     The  width  of  the  highway. 

The  Court:     Yes,  between  curb  and  curb? 

Mr.  O  'Donnell :  No,  no.  From  edge  of  the  pave- 
ment to  edge  of  the  pavement. 

Mr.  Scholz:  The  colored  is  paved,  Your  Honor. 
The  color  here,  that's  the  pavement,  as  I  under- 
stand it. 

The  Court:     Forty  feet? 

Mr.  O'Donnell:     Forty-two  and  a  half  [7]  feet. 

Mr.  Scholz:     Yes. 

Mr.  O'Donnell:  Yes,  42%  feet.  And  that  the 
shoulder  or  gravel  pavement  on  the  west  side  of, 
on  the  north  side  of  Fremont  Street  west  of  Park 
Avenue  is  three-quarters,  sixteen  feet.  Sixteen  feet 
in  width.     Is  that  o.k.  ? 
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Mr.  Scholz:     That's  all  right. 

Mr.  O  'Donnell :     And 

Mr.  Scholz:  May  I  suggest  this1?  Counsel  ap- 
proving, I  will  just  put  a  mark  here  indicating  the 
width.    Is  that  agreeable,  Your  Honor? 

Mr.  O 'Donnell:     It's  agreeable. 

Mr.  Scholz:  42%,  and  this  you  make  it  how 
much  ? 

Mr.  O 'Donnell:     Sixteen. 

Mr.  Scholz:  So  we  won't  forget  it.  I  won't  re- 
member. 

Mr.  O 'Donnell:  I  think  that's  everything.  Now, 
may  it  please  the  Court,  I  would  like  to  ask  leave 
of  court  at  this  time  to  call  Dr.  Dormody,  the  attend- 
ing physician.  He  has  come  up  here  from  Monterey. 
He  is  a  very  busy  man,  and  do  you  have  any  ob- 
jection? 

Mr.  Scholz:     No,  Your  Honor. 

The  Court:  Mr.  Scholz,  do  you  want  to  make 
an  opening  statement  now,  or  after  the  doctor 

Mr.  Scholz:  Whatever  you  please,  Your  Honor. 
It's  immaterial  to  me. 

The  Court:  Well,  let's  take  the  doctor  first  and 
then  [8]  either  Mr.  Scholz  can  make  his  opening 
statement  now  or  he  can  make  it  at  the  beginning 
of  his  case,  although  I  would  like  to  know  what  you 
claim  before  we  go  ahead. 

Mr.  Scholz:  I  will  make  it  as  soon  as  the  doc- 
tor  

Mr.  O 'Donnell:  Doctor,  will  you  take  the  stand, 
please  % 
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DR.  HUGH  F.  DORMODY 

called  as  a  witness  by  the  Plaintiffs,  having  been 
first  duly  sworn  by  the  Clerk,  was  examined  and 
testified  as  follows: 

Direct  Examination 
ByMr.O'Donnell: 

The  Court:     Dr.  Hugh  F.  Dormody? 

The  Witness:     I  think  you  know  my  brother. 

Mr.  Scholz:  In  view  of  the  fact  that  the  Court 
knows  the  brother,  I  will  stipulate  that  he  is 
qualified. 

Mr.  O'Donnell:  Well,  I  would  prefer  it  for  the 
record.    Sit  down,  please. 

Q.     Your  name  is  Hugh  F.  Dormody  ? 

A.     Yes. 

Q.     And  what  is  your  business  or  profession? 

A.     I  am  a  physician  and  surgeon. 

Q.  And  you  have  been  practicing  your  profession 
as  a  physician  and  surgeon  in  Monterey  for  some 
years  past,  is  that  correct?  A.     Yes,  sir. 

Q.     And  how  long,  Doctor? 

A.  I  have  been  practicing  in  Monterey  since 
January  1,  1923.  [9] 

The  Court:     Twenty-six  years. 

Q.     And  of  what  school  are  you  a  graduate? 

A.     University  of  California. 

Q.  And  how  long  have  you  been  practicing  your 
profession  as  a  physician1? 

A.     Twenty-eight  years. 

Q.     During  all  that  time  you  have  been  a  duly 
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(Testimony  of  Dr.  Hugh  F.  Dormody.) 
licensed  practicing  physician  in  the  State  of  Cali- 
fornia, is  that  correct?  A.     Yes,  sir. 

Q.  Are  you  connected  with  any  hospitals,  Doc- 
tor? A.     Monterey  Hospital. 

Q.     And  that  is  located  in  Monterey,  California? 

A.     Yes,  sir. 

Q.  And  you  have  been  connected  with  that  hos- 
pital for  how  long?  A.     Since  April  7,  1930. 

Q.     Now,  do  you  know  Walter  Penders? 

A.     I  do. 

Q.  And  when  did  you  first  become  acquainted 
with  Walter  Penders? 

A.     The  11th  of  May,  1946. 

Q.  On  that  occasion,  did  you  attend  him  as  an 
attending  physician?  A.     I  did. 

Q.     And  where  did  you  first  see  him  on  that  day  ? 

A.     In  the  emergency  room  of  Monterey  Hospital. 

Q.  At  approximately  what  time?  Do  you  have 
that?  A.     Seven  o'clock  P.M. 

Q.  Seven  o'clock.  And  will  you  tell  us  what 
observations  you  made  of  Mr.  Penders  at  that  time  ? 

A.  At  the  time  I  first  saw  him,  he  was  in  shock. 
His  preliminary  physical  findings  [10]  were  frac- 
ture of  the  left  wrist  and  a  fracture  of  the  left  tibia 
into  the  left  knee  joint.  He  had  multiple  contusions, 
abrasions  and  lacerations  of  his  hands,  face,  trunk 
and  lower  extremities. 

Q.  And  what,  if  any,  treatment  did  you  ad- 
minister at  that  time,  Doctor? 

A.     Well,  he  was  treated  immediatelv  for  shock. 
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At  the  same  time  his  fractures  were  temporarily 
immobilized  to  keep  them  from  further  inducing 
shock   by  painful   movements.     And  he   was   hos- 
pitalized. 

Q.     He  was  hospitalized  immediately,  was  he? 

A.     Immediately. 

Q.  Now,  can  you  tell  us  when  the  next  time  was 
that  you  saw  Mr.  Penders? 

A.  I  saw  him  several  times  during  the  night 
because  of  his  condition  and  the  condition  of  the 
other  occupants  of  the  car  and  was  in  constant 
attendance  until  March  24,  1947. 

Q.  Now,  confining  yourself  to  the  last  time,  Doc- 
tor:    His  left  wrist,  was  it?  A.     Yes. 

Q.  You  say  he  suffered  a  fracture  of  the  left 
wrist? 

A.     Yes,  a  comminuted  fracture  of  the  left  wrist. 

Q.     And  what,  if  any,  treatment  did  you  furnish  % 

A.  The  fracture  was  immobilized,  reduced  and, 
as  well  as  the  fracture  of  his  left  knee. 

Q.  Well,  did  you  cause  X-rays  to  be  taken, 
Doctor  ? 

The  Court :    Those  are 

A.    We  did. 

The  Witness :  I  think  they  have  gotten  mixed  up 
here,  [11]  Judge. 

Q.  (Continuing)  :  X-rays  were  taken  of  his 
wrist  and  knee. 

The  Court:  Were  either  of  those  open  reduc- 
tions ? 
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The  Witness :  No,  there  were  no  open  reductions 
performed.  These  are  X-rays  that  were  taken  at 
the  time.  Because  of  the  severe  shock  that  he  was  in, 
it  was  rather  difficult  to  do  much  for  him.  Here's 
the  wrist,    Here's  the  fractures  of  his  left 

Q.  Let  us  take  one  think  at  a  time,  Doctor,  if 
you  will. 

The  Court:  Will  you  do  that  so  we  can  examine 
one  at  a  time  ? 

The  Witness:  The  fracture  of  his  left  forearm 
showing  a  comminuted  fracture  of  his  left  radius. 

Q.  Will  you  point  out  to  the  Court  just  where 
the 

A.  The  fracture  is  here.  These  pictures  were 
taken  with  a  portable  X-ray  in  a  bed.  He  was  not 
moved  to  the  X-ray  room  at  the  time.  You  see  the 
fracture  here  with  considerable  dislocation. 

The  Court :    Which  arm  was  that  ? 

The  Witness :    Left. 

Mr.  O'Donnell:     Left. 

The  Court:    Left. 

Q.  Is  that  what  you  call  a  linear  fracture  or  was 
it  comminuted  ? 

A.     Well,  that  was  a  comminuted  fracture. 

Q.  Comminuted  fracture.  Will  you  give  us  your 
definition  of  a  comminuted  fracture  1 

A.  A  comminuted  fracture  is  where  [12]  the 
fragments  of  the  bones  have  multiple  fractures 
although    they   might   be   very   small.      It   isn't    a 
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simple.     A  simple  fracture  is  just  where  the  bone 

is  broken  off. 

Q.  In  other  words,  the  fracture  is  splintered 
with  many 

A.  Well,  this  is  comminuted  and  compacted  to  a 
degree. 

Q.     Compacted? 

A.  Driven  into  itself,  you  see.  And  that's  what 
split  the  distal  fragment  was  having  the  shaft  of 
the  bone  driven  into  the  other. 

Q.     Do  you  have  any  other  X-rays? 

The  Court:     Offer  that? 

Mr.  O'Donnell:  I  was  going  to  offer  both  as  one, 
Your  Honor. 

The  Witness :    Here 's  the  same. 

Mr.  O'Donnell:  Just  one  moment.  At  this  time 
we  will  offer  this  X-ray  as  Plaintiff's  Exhibit  1. 
Do  you  want  to  see  it,  Mr.  Scholz  ? 

Mr.  Scholz:     Xo. 

The  Court:    Admitted.    Plaintiff's  Exhibit  1? 

The  Clerk:     Yes,  Your  Honor. 

Q.  Have  you  any  other  X-ray,  Doctor,  of  the 
same  arm? 

A.  Yes,  I  have  three  of  them,  or  two  of  them. 
One  was  the  anterior-posterior  view,  on  the  other. 
This  is  the  lateral  view  taken  at  the  same  time. 

The  Court:     What  was  the  other  view? 

The  Witness:  That  was  the  anterior-posterior 
view.  [13]  This  is  the  lateral  view  taken  at  the  same 
time. 
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Mr.  O'Donnell:  For  the  purpose  of  the  record, 
I'll  ask  that  this  X-ray,  which  is  the  lateral  view — 

The  Witness:    Yes. 

Mr.  O'Donnell:  — of  Mr.  Penders'  left  arm  be 
introduced  in  evidence  and  marked  Plaintiff's  Ex- 
hibit 2. 

The  Clerk:     Plaintiff's  Exhibit  2. 

Q.     Have  you  another  X-ray,  Doctor? 

A.  X-rays  here  after  manipulation  and  reduc- 
tion show  both  the  anterior-posterior  views  and  the 
lateral  views. 

The  Court :    When  was  that  taken? 

The  Witness :  That  was,  the  date  on  here  is,  this 
was  taken  on  the  14th  of  May,  1946. 

Mr.  O'Donnell:  I  will  ask  that  that  be  intro- 
duced in  evidence  and  marked  Plaintiff's  Exhibit 
next  in  order.    It  will  be  Plaintiff's  Exhibit  3. 

The  Clerk:    Plaintiff's  Exhibit  3  in  evidence. 

Q.  Now,  Doctor,  was  Mr.  Penders'  arm  put  into 
a  cast?  A.     It  was  put  into  splints. 

Q.     It  was  put  into  splints? 

A.     Metal  splints,  aluminum  splints. 

Q.  Calling  your  attention  to  this  object  that 
appears,  I  presume,  over  the  area 

A.     That  is— 

Q.     of  the  palm  of  the  hand:  will  you  tell  us 

what  that  is?  A.     That's  part  of  the  splint. 

Q.     That's  part  of  the  splint? 

A.  That  splint  is  designed  to  put  his  arm,  his 
hand  in  extreme  ulnar  flexion  for  reducing  the 
fracture  of  his  radius. 
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Q.     I  see. 

A.  In  other  words,  his  hand  is  turned  out  that 
way  and  this  is  a  grip. 

Q.  Now,  Doctor,  how  long — just  sit  down,  Doc- 
tor. 

(Clerk  and  witness  placing  viewer.) 

Q.  (Continuing) :  Just  sit  down,  Doctor,  if  you 
will.  Now,  you  say  you  applied  splints  to  this 
wrist,  is  that  correct?  A.     That's  correct. 

The  Court :    What  was  that  last  X-ray  plate  ? 

Mr.  O'Donnell:    Number  3,  Your  Honor. 

The  Court:    What? 

Mr.  O'Donnell:     Three. 

The  Court:    Three,  is  it? 

Mr.  O'Donnell:    Yes. 

Q.  And  how  long  was  Mr.  Penders'  left  arm  in 
that  form  of  a  splint,  approximately? 

A.  Mr.  Penders  has  had  to  wear  a  supporting 
splint  to  his  arm  up  until  very  recently.  I  am  not 
aware  until  recently,  I  mean,  until  today,  that  he  has 
abandoned  it. 

Q.  I  see.  Well,  this  form  of  splint  that  appears 
in  the  X-rays,  particularly  in  Plaintiff's  Exhibit 
3,  how  long  did  that  form  of  splint,  was  that  kept 
on  his  hand  or  his  arm? 

A.  Approximately  three  months,  that  particular 
type.  [15] 

Q.  And  then  other  forms  of  splints  were  applied 
after  the  removal A.     Yes. 


50  United  States  of  America  vs. 

(Testimony  of  Dr.  Hugh  F.  Dormody.) 

Q.     of  that  particular  form  of  splint  shown 

in  the  X-ray,  is  that  correct? 

A.     That's  correct. 

Q.  Now,  Doctor,  did  you  obtain  a  perfect  union 
of  the  broken  area,  the  arm? 

A.  No,  the  result  obtained  here  is  a  very  poor 
one,  leaving  the  man  with  a  permanent  radial 
flexion  deformity. 

Q.     And  what  is  a  radial  flexion  deformity? 

A.  If  you  could  put  the  plates  up  so  I  could 
explain  it  to  the  people.  Perhaps  you  know  all 
these  things  but  it  seems  rather  difficult  to  be 
talking 

Q.    Yes. 

A.  This  comminution  here — if  you  want  Mr. 
Penders  to  come  up,  I  can  demonstrate  it — this 
break  here,  this  portion  which  is  broken  off  that 
you  see  here,  the  multiplicity  of  very  fine  fractures 
in  it,  practically  completely  absorbed,  leaving  him  a 
shortening  of  this  bone  here  with  his  wrist  twisted 
clear  over.  You  want  me  to  show  Mr.  Penders '  arm 
to  the  Judge? 

Q.  Yes.  Mr.  Penders,  will  you  step  up  here  a 
minute  ? 

(Mr.  Penders  comes  up.) 

A.  This  piece  here  belongs  in  here  and  in  this 
picture  you  can,  his  arm  in  reduction  was  in  this 
position  gripping  this  grip.  However,  because  of 
this  comminution  here,  the  end  of  the  bone,  and  his 
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recuperative  powers  at  his  age  being  what  they  are, 
this  piece  of  the  bone  absorbed  leaving  him  approxi- 
mately a  half  inch  shortening  between  the  [16]  large 
radius  and  compared  to  the  small  bone  of  the  fore- 
arm, the  ulna,  so  he  now  has  this  radial  flexion 
deformity,  with  his  ulna  protruding  here  to  the 
side.  It  left  him  with  that  deformity  and  that's 
why  the  result  isn't,  is  as  it  is,  is  because  the  bone 
actually  absorbed.    It  wouldn't  grow. 

Q.  Doctor,  that  condition  of  the  wrist,  as  you 
have  just  shown  the  Court,  that's  a  permanent  con- 
dition, is  it?  A.     That  is  permanent. 

Q.  Now,  you  stated  that  Mr.  Penders  also  sus- 
tained a  fracture  of  the  left  leg,  was  it? 

A.     Yes,  knee. 

Q.     Were  X-rays  taken  ?  A.     They  were. 

Q.  And  what  portion  of  the  leg  was  shown  to  be 
fractured  ? 

A.     The  left  tibia  into  the  knee-joint. 

Q.  I  see,  and,  Doctor,  what  kind  of  a  fracture 
was  that?    Was  that  comminuted? 

A.     That  was  a  diagonal  fracture. 

Q.  A  diagonal  fracture.  And  you  caused  X-rays 
to  be  taken  ?  A.     I  did. 

Q.    of  Mr.  Penders' legs?  A.     Yes. 

Q.     Leg,  rather?  A.     I  did. 

Q.     Have  you  those  X-rays  with  you? 

A.     I  have. 

Q.     I  will  ask  you  to  step  down  here  before 

A.  Let  me  get  these  dates.  (To  reporter.)  You 
don't  mind  me  using  your  desk? 
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Q.  Now,  just  for  the  purpose  of  the  record,  you 
have  shown  us  an  X-ray  here.  What  does  that  dis- 
close? [17] 

A.  It  is  an  X-ray  of  the  left  knee-joint  showing 
the  left  femur  coming  down  from  the  hip,  the  joint 
itself,  the  tibia  and  the  fibula.  And  here  you  see  a 
fracture  running  across  the  lateral  surface  of  the 
tibia.  You  can  see  it  going  across  there.  It  goes 
in  at  this  point.     It  isn't  very  well  demonstrated. 

Q.    Well,  for  the  purpose  of  the  record 

The  Court:    It  is  in  the  tibia,  isn't  it? 

Mr.  O'Donnell:     Yes. 

The  Witness:  That  is  in  the  tibia  but  continues 
involving  the  joint. 

Mr.  O  'Donnell :  Just  a  moment.  I  will  introduce 
into  evidence 

The  Witness :    That  is  the  anterior-posterior  view. 

Mr.   O'Donnell:  Plaintiff's   Exhibit   next   in 

order. 

The  Clerk:    Plaintiff's  four  in  evidence. 

Q.     Have  you  any  other  X-ray? 

A.  This  is  a  lateral  view  of  the  same  thing  show- 
ing just  the,  the  lateral  separation  there  below  the 
knee. 

Mr.  O  'Donnell :  I  will  ask  that  this  be  introduced 
in  evidence  and  marked  Plaintiff's  Exhibit  next  in 
order. 

The  Clerk:    Plaintiff's  Exhibit  5. 

The  Court :    Let  me  see  that. 

The  Clerk :    Yes,  sir. 
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The  Court:    Where  is  the  fracture  there? 

Q.    Will  you  point  out  the  fracture  to  the  Judge  1 

A.  This  [18]  just  shows  the  lateral  view  looking 
at  it  sideways.  This  is  actually  in  profile.  You  can 
see  it  here,  you  see  ?  But  the  anterior-posterior  view 
shows  the  fracture  running  into  the  joint. 

Q.  Have  you  any  other  X-rays,  Doctor,  taken 
of  the  knee-joint1? 

A.  No,  they  haven't,  they  haven't  enclosed  them 
here. 

Q.     Well,  Doctor 

The  Court:  May  I  interrupt  just  a  minute?  That 
is  Plaintiff's  Exhibit  4  and  5,  isn't  it? 

The  Clerk:     Yes,  Your  Honor. 

Q.  If  you  will  sit  down,  Doctor.  What  treat- 
ment, Doctor,  did  you  administer  to  the  leg  of  Mr. 
Penders? 

A.  Well,  the,  the  entire  left  extremity  from  just 
below  the  hip,  including  his  knee  and  ankle  and 
foot,  were  immobilized  in  a  splint. 

Q.  And  how  long  did  you  keep  the  leg  in  a 
splint,  if  you  remember? 

A.     Approximately  four  months. 

Q.  Four  months.  And  did  you  get  a  good  union 
there? 

A.  Got  a,  a  fair  union  with  some  hypertrophic 
changes  in  the  joint  which  have  given  him  a  painful 
knee-joint. 

Q.  And  will  he  continue  to  suffer  pain  in  that 
joint  from  time  to  time  in  the  future? 


54  United  States  of  America  vs. 

(Testimony  of  Dr.  Hugh  P.  Dormody.) 

A.    Yes,  he  will  always  have  a  painful  joint. 

Q.  Now,  how  long — before  we  get  to  that — Mr. 
Penders  has  a  deficient  right  hand,  is  that  correct? 

A.  He  has  a  congenital  anomaly  of  his  right 
forearm  and  hand. 

Q.  I  see.  And  how  long  was  Mr.  Penders  con- 
fined to  the  hospital,  [19]  Doctor? 

A.     Until  the  24th  of  March,  1947. 

Q.  And,  Doctor,  have  you  rendered  a  bill  for 
your  services  rendered  Mr.   Penders? 

A.     Yes,  we  have  bills  for 

Q.  And  I  show  you  here  a  statement  of  the 
Monterey  Clinic  and  ask  you  whether  or  not  you 
can  identify  that?  A.     Yes,  I  do. 

Q.     And  what  is  that? 

A.  That's  a  bill  for  services  rendered  Mr.  Pen- 
ders during,  from  May  11,  1946,  until  March  24, 
1947.  It's  a  hundred,  let's  see,  five,  thirteen,  seven- 
teen hundred  and  thirty-five  dollars  total. 

Q.     I  see. 

Mr.  Scholz:     March  15? 

Mr.  O'Donnell:  From  May  11,  1946,  to  March 
24,  1947. 

Q.  Doctor,  in  your  opinion  is  this  a  reasonable 
charge  for  your  services  rendered?  A.     Yes. 

Mr.  O'Donnell:  I  will  ask  this  be  introduced  in 
evidence 

The  Court :    What  was  the  amount  of  that  ? 

Mr.  Scholz:     Seventeen,  thirty-five. 

The  Witness:    Seventeen  hundred,  thirty-five. 
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The  Clerk:    Plaintiff's  Exhibit  6  in  evidence. 

Q.  Now,  I  show  you  here  a  group  of  bills  and 
ask  you  to  examine  them  and  tell  us,  if  you  will, 
Doctor,  if  the  amounts  mentioned  therein  for  hos- 
pital services  rendered  Mr.  Penders  are  reasonable. 

Mr.  Scholz:  Well,  I  don't — I  hate  to  object 
because  [20]  I  don't  want  to  be  technical  but  I  don't 
know  if  he  knows  that  service  was  rendered.  How 
can  he  testify  to  something  unless  he  knows  that 
service  was  rendered1?  I  suggest  this:  that  the  wit- 
ness let  me  see  the  bill  and  you  and  I  go  into  con- 
ference and  maybe  we  can  stipulate.  I  mean  I 
don't  like  to  have  testimony  go  in  that  is  not 
competent. 

The  Court:  Well,  if  the  Doctor  knows  that  the 
services  were  rendered,  why,  you  can  lay  the  foun- 
dation that  way,  can't  you? 

Mr.  Scholz:     That's  right. 

Q.  Well,  Doctor,  you  are  connected  with  the 
Monterey  Hospital,  are  you  not  %  A.     Yes,  sir. 

Q.  And  you  are  familiar  with  the  charges  at 
that  hospital1?  A.     Yes,  sir. 

Q.    for  hospitalization  services  rendered,  of 

all  types?  A.     Yes,  sir. 

Q.     I  see.    And  have  you  looked  at  those  bills'? 

A.     Yes,  sir. 

Q.     that  I  have  handed  to  you,  and  in  your 

opinion  would  you  say  that  those  are  reasonable 
charges  %  A.     Those  are  reasonable  charges. 

The  Court :  And  do  you  know  of  your  own  knowl- 
edge that  those  services  were  rendered? 
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The  Witness:    Yes,  sir. 

Mr.  O'Donnell:  At  this  time  I'll — subject  to 
correction,  we  will  run  this  up  on  the  adding 
machine,  and  the  [21]  total  of  these  bills  is  $3,446.49. 

The  Court :     Well,  that  is  for  Mrs. 

Mr.  O'Donnell:    No,  this  is  for  Mr.  Penders. 

The  Witness:    Hospital. 

Mr.  O'Donnell:  Yes,  hospital  bill.  I  am  con- 
fining mvself  to  Mr.  Penders. 

Mr.  Scholz:     3446. 

Mr.  O'Donnell:  49.  And  I  will  ask  that  these 
bills  be  introduced  as  one  exhibit,  if  the  Court 
please. 

Mr.  Scholz:  Object  on  the  grounds  of  no  proper 
foundation  being  laid. 

The  Court:  Objection  is  overruled.  What's  the 
amount  of  that? 

Mr.  O'Donnell:     $3,446.49. 

The  Clerk :    Plaintiff 's  Exhibit  7  in  evidence. 

The  Court:     Is  that  seven? 

The  Clerk:    Yes,  Your  Honor. 

Q.  Now,  Doctor,  you  have  testified  that — if  I 
understood  you  correctly — that  Mr.  Penders  suf- 
fered a  head  injury  also? 

A.  He  had  a  concussion  at  the  time  that  he  came 
in. 

Q.  And  will  he  suffer  any  permanent  effects 
from  that  in  your  opinion?  A.     No,  sir. 

Q.  He  will  not.  And  he  will  not  suffer  any  per- 
manent effects  from  the  contusions  and  abrasions 
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that  you  found  in  and  about  his  body  at  the  time 

that  he  was  first  brought  into  the  hospital?   [22] 

A.  No,  only  those  to  his  wrist  and  knee  are  per- 
manent. 

Q.  I  see.  Doctor,  on  the  same  day — that  is,  May 
11,  1946 — did  you  see  Mrs.  Flora  Penders? 

A.     I  did. 

Q.     And  where  did  you  first  see  her? 

A.  Saw  her  in  one  of  the  emergency  rooms  in 
Monterey  Hospital. 

Q.  And  did  you  make  an  examination  of  Mrs. 
Penders  at  that  time*?  A.     I  did. 

Q.  And  would  you  tell  us  what  you  ascertained 
from  your  examination  of  Mrs.  Penders  at  that 
time  ? 

A.  At  that  time  Mrs.  Penders,  that,  I  saw  her  on 
the  evening  of  May  11,  1946,  she  was  unconscious. 

The  Court :  Did  you  see  her  at  seven  p.m.  at  the 
same  time  you  saw  the 

The  Witness:  Well,  that's  the  time  they  come 
in,  about  the  same  time. 

Q.  Did  you  administer  any  aid  to  her  at  that 
time,  Doctor?  Oh,  pardon  me;  I  see  you  are 
familiarizing  yourself  with  the 

A.  She  was  unconscious  and  in  a  deep  state  of 
unconsciousness  due  to  shock.  She  had  certain 
indications  that  she  might  have  intercranial  damage 
to  the  extent  of  a  skull  fracture.  She  had  a  rigid 
abdomen,  very  difficult  breathing  and  a  badly  com- 
minuted fracture  of  the  left  femur. 
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Q.  And  confining  yourself,  Doctor,  to  the  frac- 
ture of  the  left  femur:  what,  if  anything,  did  you 
do  towards  the  treatment  of  that  injury? 

A.     We  immobilized  the  femur.  [23] 

Q.  And  did  you  cause  X-rays  to  be  taken  prior 
to  the  immobilizing  of  the  femur  ?  A.     We  did. 

Q.     Have  you  those  X-rays  with  you? 

A.     I  have. 

Q.  I  will  ask  you  if  you  would  step  down  here 
to  the  light  again  and  show  us  those  X-rays? 

A.  Get  these  in  order.  A  temporary  splint  was 
applied  to  this,  Mrs.  Penders'  leg  to  immobilize  her 
femur,  immobilize  her  entire  left  lower  extremity. 
Because  of  her  unconscious  state,  X-rays  were  not 
taken,  until  the  13th  of  May. 

Q.     That  was  two  days  after  you  saw  her? 

A.     Yes,  sir. 

Q.     Was  she  unconscious  all  that  time,  Doctor? 

A.  She  was  in  shock  all  the  time.  She  gradually 
regained  consciousness  the  first  twelve  hours  hos- 
pitalization. This  is  a  picture  taken  at  that  time. 
Anterior-posterior  view. 

Q.  You  are  now  giving  us  an  anterior-posterior 
view  of  the — what  portion  of  the  leg  of — left  leg  of 
Mrs.  Penders? 

A.  The — that  is  a  picture  in,  showing  the  left 
knee-joint  and  the  lower  third  of  the  left  femur 
as  well  as  the  joint  and  the  left  tibia  and  fibula, 
showing  a  diagonal  fracture  here,  fracturing  off  the 
external  condyle  of  the  left  femur  into  the  knee- 
joint. 
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Q.     And  did  you  take  any 

Mr.  O  'Donnell :  Just  pardon  me  a  minute.  I  will 
introduce  in  evidence  and  have  marked  Plaintiff's 
Exhibit  next  in  order. 

The  Court:     Eight.  [24] 

The  Clerk:     Plaintiff's  Exhibit  8. 

Q.     Now,  do  you  have  any  other  X-ray,  Doctor? 

A.  I  have  a  lateral  view  of  the  left  lower  ex- 
tremity. 

Q.  And  will  you  point  out  on  that  where  the 
fracture  is  shown  to  exist? 

A.  This  shows  the  shaft  of  the  femur  coming 
down.  It  is  very  badly  comminuted  at  this  point. 
It  is  dislocated  anteriorly  over  the  distal  end  of 
the  femur  giving  this  different  direction  here.  The 
shaft  is  practically  resting  on  the  top  of  the  femur 
end  of  the  left  knee-joint. 

Mr.  O 'Donnell:  I  will  ask  this  be  introduced  in 
evidence  and  marked  Plaintiff's  Exhibit  9,  I  be- 
lieve? 

The  Clerk:  Yes,  sir.  Plaintiff's  Exhibit  9  in 
evidence. 

Q.  In  addition  to  this  X-ray,  Doctor,  have  you 
any  other  X-rays? 

A.  I  have  a  series  of  X-rays  taken  here  showing 
a,  the  method  of  reduction  and  application  of  skele- 
tal traction.  You  want  them  all  introduced  as — 
unfortunately,  they  are  not  in  order  but  it  shows 
approximately  what  happened. 
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Q.  Well,  I  don't  think  we  need  any  other  X-rays, 
Doctor.  A.     This  shows 

Q.  You  have  another  X-ray?  Just  for  the  pur- 
pose of  the  record,  we  want  to  keep  the  record 
straight,  see. 

A.  This  is  the  anterior-posterior  view  showing 
the  fractures  here  of  this,  the  shaft  of  the  femur 
being  driven  between,  into  the  distal  fragment,  split- 
ting it  in  two,  so  as  the  shaft  was  driven  [25]  down, 
it  separates  in  these  two  directions.  This  shows  a 
Kirschner  wire  through  the  tibia,  which  was  used 
for  skeletal  traction  to  pull  this  fragment  away  from 
this.  There  was  counter-pulling  at  the  hip  which 
doesn't  show  on  this  picture. 

The  Court:  That's  what  you  call  traction, 
isn't  it? 

Q.  Well,  you  put  her  in  traction,  didn't  you, 
Doctor  ?  A.     Yes. 

Q.     I  see,  Doctor. 

The  Court:     That  is  Exhibit  10? 

Mr.  O'Donnell:     That  is  Exhibit  10,  yes,  sir. 

The  Court:     What's  the  date  of  that? 

The  Witness:     That  was  on  the  17th. 

Mr.  O'Donnell:     Of  May,  1946. 

The  Witness:  Well,  we  can  find  the  17th  here 
and  I'll  show  you.     Here  is  a  later  one. 

Q.     You  have  another  X-ray,  Doctor? 

A.     Lateral  view  taken  on  the  same  date. 

Q.     That  is,  the  17th  of  May,  1946? 

A.     Yes.    Skeletal  traction  is  in  the  tibia  with 
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counter-traction  at  the  hip- joint  showing  the  frag- 
ments here  pulled  into  pretty  good  position  as  the 
traction  is  applied,  the  shaft  held  in  position,  the 
distal  fragment,  and  any  articulation  is  being  ro- 
tated anteriorly  in  fair  position,  showing  at  this 
same  time  the  more  extensive  fractures  that  didn't 
appear  in  the  first  picture. 

Q.     Now,  how  long — you  can  take  the 

Mr.  O'Donnell:  Well,  let  me  put  [26]  this  in 
evidence.    That  would  be  11,  would  it? 

The  Clerk:     Plaintiff's  Exhibit  11. 

Q.  All  right,  Doctor.  You  can  pick  these  up 
afterwards,  if  you  don't  mind?  A.     All  right. 

Q.  Now,  how  long,  Doctor,  did  Mrs.  Penders  con- 
tinue in  traction  ? 

A.     I  have  some  of  my  papers  over  here. 

The  Court:     I  didn't  hear  that  question. 

Mr.  O'Donnell:  I  say,  how  long  did  she  continue 
in  traction? 

A.  She  was  held  in  traction  approximately  six 
months. 

Q.     Six  months?  A.     Yes. 

Q.  And  how  long  did  she  remain  in  the  hospital, 
Doctor  ? 

A.  She  remained  in  the  hospital  at  that  time 
until  the  24th  of  March,  1947. 

Q.     And  at  that  time  did  she  go  home? 

A.  At  that  time  she  was  taken  home  in  an  ambu- 
lance under  the  care  of  practical  nurses  too,  because 
of  the,  Mr.  Penders  being  unable  to  cope  with  these 
hospital  expenses  and  medical  expenses.   She  wasn't 
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in  any  stretch  of  the  imagination  well  enough  to  go 

home. 

Q.  Was  she  subsequently  returned  to  the  hospi- 
tal? 

A.     She  was  brought  back  to  the  hospital  April 

17th. 

Q.     Of  1947?  A.     Yes. 

Q.  I  see.  And  did  you  have  occasion  to  examine 
her  at  that  time  ?  A.I  did. 

Q.     And  what  condition  did  you  find  to  exist  ? 

A.  She  was,  [27]  she  had  a  lobar  pneumonia. 
She  was  unconscious  and  in  a  state  of  coma. 

Q.  And  she  remained  in  the  hospital  from  April, 
1947,  up  until  the  time  of  her  death,  is  that  correct  ? 

A.     Yes.    Yes,  sir. 

Q.  And  during  that  period  of  time  I  just  men- 
tioned, what  was  her  condition?  What  were  her 
ailments?  A.     Well,  I  would  like  to  explain. 

Q.     You  may,  Doctor. 

Mr.  Scholz:  I  think  you  ought  to  answer  the 
question  first,  Doctor. 

The  Witness:     What  is  it? 

Mr.  Scholz:  I  think,  if  Your  Honor  please,  I 
think  he  should  answer  the  question  first. 

The  Court:  What  was  the  question?  Will  you 
just  read  the  question?  (Question  read.)  Can  you 
answer  the  question? 

The  Witness:     I  can. 

A.  At  the  time  of  the  injury,  she  had  severe 
internal  injuries  both  to  her  chest  and  to  her  kid- 
neys.   Her  urine  was  full  of  blood  and  from  that 
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condition  in  her  kidneys,  she  had  not  recovered  at 
the  time  she  left  the  hospital.  She  had  very  poor 
kidney  function.  Her  bleeding  lasted  during  the 
first  six  weeks  of  her  hospitalization  from  her 
original  injury  and  left  her  with  a  great  deal  of 
kidney  damage,  so  much  so  that  she  had  at  times 
a  high  accumulation  of  nitrogenous  waste  products 
in. her  blood  stream  and  she  had  to  be  guarded  very 
carefully  dietetically  [28]  to  keep  her  from  going 
over  into  a  state  of  uremia.  That  was  the  condi- 
tion that  was  a  direct  result  of  her  injuries  and 
the  condition  that  she  was  in  more  or  less  during 
her  entire  period  of  time  of  hospitalization  from 
the  time  of  her  original  injuries  up  until  the  time 
of  her  death. 

Q.  I  see.  And  can  you  attribute  this  kidney 
condition  which  existed  from  the  day  of  the  acci- 
dent to  the  accident  itself? 

A.  The  only  kidney  condition  that  she  had  at 
the  time  I  saw  her  was,  as  a  direct  result  of  the 
accident  because  it  was  an  acute  hemorrhagic  thing. 

Q.  And  that  condition  continued  to  exist — per- 
haps alleviated  a  wee  bit — up  until  the  time  of  her 
death  ? 

A.     During  the  remainder  of  her  lifetime. 

Q.  I  see.  And  also  you  say  you  found  injury 
to  her  lungs'?   Did  I  understand  you  correctly? 

A.  She  had  a  bad  compression  of  her  chest  at 
the  time  she  came  in.  She  had  an  acute  passive 
congestion  of  both  lung  fields.  Because  of  the 
seriousness  of  this  woman's  injuries,  it  was  never 
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possible  at  any  time  to  move  her  into  the  X-ray 
department  for  thorough  X-raying.  These  are  port- 
able pictures  taken  in  her  room  in  her  bed  so  skull 
pictures  were  never  taken  and  satisfactory  pic- 
tures of  her  lungs  were  never  secured. 

Q.  And  when  she  returned  in  April  of  1947,  she 
remained  there  up  until  the  time  of  her  death  last 
Sunday,  is  that  correct? 

A.     That's  right.  [29] 

Q.  And  during  that  entire  period  of  time  she 
was  under  your  care? 

A.  Under  my  care  and  she  has  never,  since  the 
time  she  was  hurt. 

Q.  She  has  been  under  your  care  since  the  time 
she  was  hurt.  And,  Doctor,  can  you  attribute  the 
death  of  Mrs.  Penders  to  the  injuries  she  sustained 
in  this  automobile  accident  on  May  11,  1946? 

A.  The  direct  cause  of  death  was  due  to  the  in- 
juries. 

The  Court:  Was  this  lobar  pneumonia  and  un- 
consciousness of  hers,  for  which  she  was  brought 
back  to  the  hospital,  caused  by  this  injury,  too? 

The  Witness:  Well,  she  was  in  this  deep  state 
of  depletion  and,  so  that  she  shouldn't  have  gone 
home.  The  transporting  her  undoubtedly  was  a 
contributing  factor.  That  would  probably  not  have 
occurred  had  she  remained  in  the  hospital.  But  she 
was  taken  out  of  the  hospital  against  my  advice 
and  I  was,  of  course,  sorry  to  have  it  all  happen 
because  she  was  in  no  condition  to  be  removed  from 
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the  hospital  and  placed  under  the  care  of  a  prac- 
tical nurse  in  the  home.   It  was  one  of  those  things 
where  it  just  happened  because  of  the   economic 
situation. 

Q.  Now,  have  you  rendered  a  statement,  Doctor, 
for  the  services  performed  on  Mrs.  Penders'  be- 
half? A.     I  have. 

Q.  And  I  show  you  here  a  ledger  sheet  of  the 
Monterey  Clinic  and  ask  you  whether  or  not  you 
can  identify  that  ledger  sheet? 

A.  These,  these  are  the  charges  that  I  submitted 
to  the  hospital.  I  have  verified  all  of  the  original 
charge  slips  yesterday  and  [30]  this 

Q.  And  what  was  the  total  amount  of  your 
charge  for  your  services'? 

A.  The  total  amount  of  my  charge  for  my  serv- 
ices is  $4,465. 

The  Court:  That  is  for  your  services  on  Mrs. 
Penders  ? 

The  Witness:  Yes,  sir;  that's  the  Monterey 
Clinic. 

Q.     And  you  are  the  Monterey  Clinic? 

A.  Well,  I  have  seen  her  and  other  people  have 
seen  her  but  that  is  the  total  charge.  I  made  all 
the  charges. 

Q.  You  made  all  the  charges,  and,  Doctor,  is 
that  a  reasonable  charge  for  the  services  that  were 
rendered?  A.     Yes,  sir. 

Mr.  O'Donnell:  I  will  ask  that  this  ledger  sheet 
be  introduced  in  evidence  and  marked  Plaintiff's 
Exhibit  12. 
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The  Clerk:     Twelve. 

The  Court:  Is  that  the  service  from  May  11 
up  until  the  death? 

Mr.  O'Donnell:  Until  the  death,  yes,  Your 
Honor. 

Q.  I  show  you  here  a  package  of  bills  and  ask 
you — the  bills  being  statements  from  the  Monterey 
Hospital — and  ask  you  to  examine  them  and  tell  us 
whether  or  not  in  your  opinion  as  a  member  of 
the  staff  of  the  Monterey  Hospital  that  is  a  reason- 
able charge  for  the  hospital  services  rendered  Mrs. 
Penders  for  the  period  covered  therein,  that  is, 
namely,   from  May   11,   1946,   to   April   10,   1949? 

A.     Yes,  sir. 

Mr.  O'Donnell:  I  will  ask  that  these  bills  be 
introduced  as  Plaintiff's  Exhibit  13.  [31] 

The  Clerk:     Thirteen. 

Mr.  O'Donnell:  And  subject  to  correction,  the 
total  amount  of  the  bills  as  we  have  added  them 
up  on  the  adding  machine  is  $12,942.19. 

Mr.  Scholz:  Objection  on  the  ground  that  the 
proper  foundation  has  not  been  laid. 

The  Court:  Well,  the  witness  here  is,  has  al- 
ready identified  the  bills  as  being  reasonable.  Let 
me  ask  you  this :  Do  you  know  of  your  own  knowl- 
edge that  the  services  stated  in  those  bills  were 
performed  by  the  hospital  ? 

The  Witness:  I  do,  and  I  can  also  explain  why 
I  know  they  are  reasonable.  Because  of  the 
economic  situation,  I  negotiated  with  the  business 
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manager  of  the  hospital  to  render  private-room 
services  to  Mr.  Penders'  wife  at  ward-room  rates, 
and  I  was  responsible  for  that  and  kept  in  touch 
with  him  at  times  so  I  know  they  are  reasonable. 
And  those  are  the  bills  that  he  paid. 

The  Court:     Objection  is  overruled  and  it  will 
be  admitted,  Exhibit  13. 

Mr.  O'Donnell :     You  may  take  the  witness  stand. 

The  Court:     What's  the  amount  of  those  bills? 

Mr.  Scholz:     Doctor 

Mr.  O'Donnell:     Just  one 

The  Clerk:     $12,942.19. 

The  Court:     42,  19?  [32] 

The  Clerk:     Yes,  sir. 

Mr.  O'Donnell:     Does  Your  Honor  want  to  take 
a  recess  at  this  time  or  do  you  want  to  go  on? 

The  Court:     Yes.    I  think  it  would  be  well  for 
the  reporter. 

Mr.  O'Donnell:     Yes. 

The  Court:     Ten  minutes. 

(Recess,  11:00  to  11:12  A.M.) 

Cross-Examination 
By  Mr.  Scholz: 

Q.     Doctor,  were  you  at  the  Monterey  Hospital 
when  Mr.  and  Mrs.  Penders  were  brought  there? 

A.     I  was. 

Q.     Did  you  make  out  the  report  out  at  the  hos- 
pital of  their  injuries?  A.     Yes,  sir. 

Q.     Didn't  it  show  that  Mr.  Penders  had  a  frac- 
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tured  left  wrist,  sprained  left  knee,  and  cut  over 

the  right  side  of  the  head? 

A.  The  report  shows  that  he  had,  he  was  in 
shock.  He  had  a  fractured  left  wrist,  fractured 
left  tibia,  and  the  knee-joint. 

Q.     That  is  the  left  knee,  isn't  it? 

A.  Yes.  Multiple  contusions,  abrasions  and 
lacerations  of  the  face,  hands,  trunk,  lower  extremi- 
ties. 

Q.  In  other  words,  he  had  contusions:  that 
means  bruises  and  so  forth?  A.     That's  right. 

Q.  And  that  was  all  the  injuries  shown  to  him 
at  that  time  as  a  result  of  this  accident?   Now 

Mr.  O'Donnell:  Better  answer  "yes"  or  "no," 
Doctor,  [33]  so  the  reporter 

Mr.  Scholz:     I  thought  he 

The  Witness :     That 's  my  report,  yes. 

Q.  Now,  Doctor,  Mrs.  Penders  showed  a  sprained 
left  knee?  A.     No. 

Q.  What  did  the — you  made  out  a  report  for 
the  Monterey  Hospital,  too,  on  Mrs.  Penders? 

A.     I  have  it  right  here. 

Q.     What  does  that  show? 

A.  Unconscious  due  to  concussion,  possible  frac- 
tured skull,  internal  injuries,  comminuted  fracture 
of  the  left  femur. 

Q.  And  it  developed  that  she  did  have  a — well, 
the  left  femur,  that  runs  into  the  knee,  doesn't  it? 

A.     That's  right. 

Q.     In  ordinary  parlance,  we  would  call   it  an 
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injury  to  the  knee,  not  ordinary  parlance  but 


A.  No,  it  is  not.  It  is  a  fracture  of  the  femur 
into  the  knee-joint. 

Q.  She  had  no  fractured  skull  or  anything  of 
that  kind? 

A.  In  my  opinion  she  had  a  fractured  skull, 
that  is,  I  thought  possible  fractured  skull. 

Q.  But  the  preliminary  report  was  that  she  had 
no  skull  fracture? 

A.  X-rays  were  never  taken  to  confirm  the  fact. 
She  was  unconscious  the  first  twelve  hours  while 
in  the  hospital. 

Q.  And  no  X-rays  were  taken  of  that  from  the 
time  she  went  in  until  the  time  she  died? 

A.  She  was  never  sufficiently  recovered  from  her 
original  injuries  to  be  subjected  to  complete  skull 
plates.  [34] 

Q.  Well,  Doctor,  do  you  mean — you  mean  to 
say  that  her  injuries  were  such  that  an  X-ray  could 
not  be  taken  of  her  head? 

A.  Complete  skull  couldn't  be  taken.  I  can  ex- 
plain that,  if  you  wish. 

Q.     You  might. 

A.  She  had  a  very  severe  comminuted  fracture 
of  her  femur,  as  shown.  She  was  in  the  extension. 
In  order  to  get  complete  skull  plates,  you  have  to 
turn  people,  in  order  to  take  the  anterior-posterior ; 
you  have  to  turn  them  on  the  side,  to  take  the 
lateral;  you  have  to  turn  them  on  their  face,  to 
take  them  through  the  back  of  their  head.   A  com- 
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plete  skull  necessitates  about  twenty  pictures  in 
different  positions  in  order  to  identify  any  frac- 
tures that  might  exist  and  with  a  woman  in  exten- 
sion and  with,  you  know  she  was  in  a  semi-comatose 
condition,  it  was  impossible  to  move  her  around  to 
that  extent  without  doing  great  damage  to  her.  It 
was  not  taken  because  it  was  felt  that  her  other 
injuries  were  of  more  major  importance  and  they 
should  be  treated  first. 

Q.  In  other  words,  you  did  not  rule  out  the  pos- 
sibility of  a  skull  fracture  but  you  felt  that  it  was 
not  sufficiently  important  to  take  away  any  care 
that  might  be  given  to  the  other,  femur'? 

A.     That's  right, 

Q.  And  Doctor,  she  was  69  years  old,  Mrs.  Pen- 
der*, at  the  time  of  the  accident? 

A.     The  age  given  her  on  my  report  is  79. 

Q.     79  I  mean.    Did  I  say  69?  [35] 

Mr.  O'Donnell:     Yes. 

Mr.  Scholz:     I'm  sorry.    Oh,  I  got  69. 

Mr.  O'Donnell:     No,  it's  79. 

The  Witness :  It  might  have  been  69  or  79.  This, 
of  course,  is  hearsay.  We  got  this  from  the  only 
person  who  was  conscious  out  of  the  four  people 
in  the  car  and  she  thought  Mrs.  Penders  was  79 
when  I  spoke  to  her  and  asked  her  age. 

Q.     Well,  anyway,  she  was  a  very  elderly  woman  ? 

A.     I  never  confirmed  her  age  either. 

Q.  You  are  a  tactful  man,  Doctor.  And  Mr. 
Penders  was  82  years  old? 
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A.  Oh,  I  beg  your  pardon.  That  is  Mr.  Penders, 
was  79. 

Q.     Oh,  yes,  that's  right. 

A.     Mrs.  Penders  was  77. 

Q.  That's  right.  That's  better.  Mr.  Penders  at 
that  time  was  79  years  of  age.   Correct? 

A.     That's  right, 

Q.  And,  of  course,  the  calcium  in  the  bones,  the 
bones  become  more  brittle  as  you  get  older,  is  that 
correct  ? 

The  Court:     What  is  that!   I  didn't  hear. 

Mr.   Scholz:     Pardon? 

The  Court:     I  didn't  hear  your  question. 

Mr.  Scholz :  I  say  the  calcium  decreases  and  the 
bones  become  more  brittle  as  you  grow  old. 

The  Witness :     Are  you  asking  me  or  telling  me  ? 

Mr.  Scholz:  It's  an  oratorical  question,  Doctor. 
You  may  answer  that.  It's  really  a  question.  I'm 
not  a  doctor.  [36] 

A.  Well,  it's  true  that  the  healing  process  at 
older  ages  is  not  as  astute  as  it  is  at  younger  ones, 
if  that  answers  your  question. 

Q.  And  the  injured,  fractured  leg  of  Mr.  Pen- 
ders was  immobilized  in  four  months,  is  that  cor- 
rect? A.     That's  right. 

Q.  And,  Doctor,  were  you  at  the  hospital  every 
day  from  May  11,  1946,  to  May  24,  1947? 

A.     Pardon  me.   I  was.   I  lived  there. 

Q.  Now,  Doctor,  Mrs.  Penders  left  the  hospital 
on  May  the  24th,  1947,  according  to  your  statement. 
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I  think  you  will  find  my  statement  is  true.   Is  that 

correct  ? 

A.  She  left  the  hospital  on  the  24th  of  March, 
1947? 

Q.  That's  right.  And  then  when  she  came  back, 
she  had  pneumonia? 

A.  I  think  she  left  the  hospital  on  the  25th  of 
March. 

Mr.  Scholz:  Well,  you  told  me  the  24th  of 
March,  Mr.  O'Donnell.  All  right,  it  makes  not  much 
difference.  25th  of  March,  she  left  the  hospital  on 
the  25th  of  March  according  to  your  records? 

The  Witness : '  That  is  correct. 

Q.  And  when  she  returned  on  April  17,  1947, 
she  had  pneumonia?  A.     Yes,  sir. 

Q.  Now,  that  could  have  developed  during  the 
period  that  she  was  home? 

A.  Well,  it,  it,  develop  during  the  time  from 
the  time  she  left  the  hospital  until  she  returned? 

Q.  Yes.  In  other  words,  an  elderly  person  like 
that  can  get  pneumonia  and  it  can  develop  very 
quickly,  can't  it?  A.     Yes.  [37] 

Q.  And  then  with  proper  care,  in  other  words, 
if  you  see  the  pneumonia  patient  immediately  and 
inject  penicillin,  you  can  stop  it  within  a  week? 

A.  Well,  her  pneumonia  was  a  combination  of 
factors.  It  was  a  pneumonia  superimposed  upon  a 
more  or  less  chronic  passive  condition  of  her  lungs 
due  to  a  threshold  uremic  state  and  definite  cardiac 
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factor  from  being  in  bed  in  traction  for  over  a 

year,  you  see. 

Q.  I  know,  but  it  is  still  pneumonia,  isn't  it, 
no  matter  what  causes  it? 

A.  Well,  yes,  but  your  question  was  with  regard 
to  penicillin.  There  are  only  certain  types  of  pneu- 
monia that  penicillin  is  effective  on. 

Q.  Well,  then,  I  understand,  Doctor,  that  peni- 
cillin wouldn't  have  been  effective  in  this  case? 

A.  Could  have  only  been  effective  in  the  event 
that  there  were  certain  organisms  that  respond  to 
pencillin  independently,  superimposed  upon  the 
pre-existing  condition. 

Q.  Doctor,  you  are  arguing  the  difference  with 
me.  I  asked  the  question:  Is  it  your  statement  that 
the  penicillin  wouldn't  have  been  effective  in  this 
case? 

A.  Penicillin  was  given  in  this  case  and  did 
have  some  beneficial  effect. 

Q.  How  soon  after  the  pneumonia  developed, 
was  this  penicillin  given? 

A.  It  was  given  on  the  17th  when  she  returned 
to  the  hospital. 

Q.     And  you  don't  know  the  date  that  developed? 

A.     The  pneumonia?  [38] 

Q.     Yes. 

A.     Not  the  complete  consolidation. 

Mr.  Scholz:     That's  all,  Doctor. 
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Re-Direct  Examination 
By  Mr.  O'Donnell: 

Mr.  O'Donnell:  I  just  want  to  ask  the  Doctor 
one  more  question  about  another  X-ray,  and  I  will 
ask  leave  at  this  time,  Your  Honor 

The  Court :     All  right. 

Mr.  O'Donnell:     as  part  of  my  case. 

Q.  Doctor,  was  any  X-ray  taken  after  the  re- 
moval of  the  traction?  A.     Yes. 

Q.     from  Mrs.  Penders' leg?  A.     Yes. 

Q.     Have  you  a  picture  here? 

A.  Yes,  I  have.  These  show  very  nicely  what 
counsel  is  trying  to  bring  out.  Decalcification  has 
taken  place.   This 

Q.  Just  for  the  purpose  of  the  record  you  have 
an  X-ray  here  and  what  does  that  X-ray  disclose? 

A.  This  anterior-posterior  view  of  the  left  fe- 
mur and  the  knee-joint. 

Q.     When  was  it  taken,  Doctor? 

A.     That  was  taken  on  the  31st  of  January,  1947. 

Q.  And  that  was  taken  after  traction  was  re- 
moved ? 

A.  That  was  taken  after  the  traction  was  re- 
moved, at  the  time  the  traction  was  removed. 

The  Court:     What  was  that  date  again? 

The  Witness:     January  31,  1947. 

Q.  And  will  you  tell  us  what  that  X-ray  dis- 
closes, Doctor?  [39] 

A.  The  X-ray  shows  the  degree  of  union  that 
has  taken  place.    This  is  new  bone  thrown  down 
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here.    It  shows  that  these  two  fragments,  the  split 
of  the  distal  fragments,  the  two  halves  are  in  good 
position.   The  contour  of  the  knee-joint  from,  from 
external,  externally  was  without  deformity. 

Mr.  O'Donnell:  I  see.  And  I  would  like  to  ask 
that  this  be  introduced  in  evidence  and  marked 

A.  (Continuing)  :  It  also  shows  a,  a  moth- 
eaten  appearance  of  the  bone  here  which  is  due  to, 
to  a  condition  known  as  osteoporosis  or  re-absorp- 
tion of  the  calcium  that  is  laid  down  in  the  bone 
leaving  just  a  fibrous  structure  in  there. 

Mr.  O  'Donnell :  I  will  ask  that  it  be  introduced 
in  evidence  and  marked  Plaintiff's  Exhibit  next  in 
order. 

The  Clerk:     Plaintiff's  Exhibit  14  in  evidence. 

Q.     Do  you  have  another  X-ray,  Doctor? 

A.    Yes. 

Q.     And  when  was  that  taken  ? 

A.  Taken  the  same  date  and  is  the  lateral  view 
of  the  left  knee-joint  and  left  femur  showing  the 
old  fracture  with  a  great  deal  of,  of  absorption  of 
calcium  leaving  what  is  commonly  spoken  of  as  an 
egg-shell  type  of  bony  structure. 

Mr.  O'Donnell:  Now,  I  ask  that  this  be  intro- 
duced in  evidence,  may  it  please  the  Court,  and 
marked  Plaintiff's  Exhibit  15. 

The  Clerk:      Plaintiff's  Exhibit  15. 

A.  (Continuing) :  The  other  important  thing 
is,  here  is  practically  [40]  complete  loss  of  car- 
tilaginous surface  to  the  weight-bearing  area  of  the 
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knee-joint  with  ankylosis  of  the  knee-cap  to  the 

lower  end  of  the  femur. 

Q.  Tell  me,  Doctor,  can  you  tell  us :  Would  Mrs. 
Penders  have  been  able  to  walk  on  that  leg  again? 

A.  I  doubt  it  very  much.  I  think  the  leg  would 
have  collapsed,  at  least  any  turn  or  twist  or  slight 
torsion  due  to  trauma  would  have  caused  it  to  re- 
fracture. 

Mr.  O'Donnell:     Any  further  questions'? 

Mr.  Scholz:     Yes. 

Mr.  O'Donnell:  Will  you  step  up  to  the  witness 
stand  again,  Doctor? 

Re-Cross-Examination 
By  Mr.  Scholz: 

Q.  Couple  more  questions,  Doctor.  Doctor,  you, 
of  course,  got  a  medical  history  of  Mrs.  Penders, 
did  you  not?  A.     Yes. 

Q.     And  what  did  her  medical  history  show? 

A.  The  only  thing  of  importance  in  her  medical 
history,  as  I  recall  now — I  haven't  it  with  me — was 
that  many  years  previously,  while  a  resident  here 
in  San  Francisco,  she  had  had  some  trouble  with 
her  rectum  and  hemorrhoids  and  approximately 
twenty-five  years  prior  to  the  time  I  saw  her,  she 
had  been  treated  here  for  some  trouble  with  her 
cervix  and  radium  emanation  seeds,  I  believe,  had 
been  used  in  the  treatment  of  a  cervical  condition 
that  she  had. 

Q.  Doctor,  would  you  mind  sending  that  report 
to  Mr.  O'Donnell  [41]  and  let  me  see 
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A.     I  was  under  the  impression  that  he  had  it. 

Mr.  Scholz:     Oh,  have  you  got  it1? 

Mr.  O'Donnell:  No,  I  haven't.  I  haven't  got  it, 
Doctor. 

Q.  Would  you  do  that  so  you  won't  have  to  come 
up  again? 

A.  Yes,  I  can  write  it  all  down  for  you  right 
now. 

Q.    Well,  I  would  like  to  see  the  written  report. 

A.  Those  are  the  complete  highlights  to  her  con- 
dition. 

Q.     Would  you  do  that,  Doctor,  then? 

A.     Very  glad  to. 

Mr.  O'Donnell:     That's  all. 

Q.  Did  you  also  get  a  medical  history  of  Mr. 
Penders  % 

A.  Only  highlights  of  his  lifetime  in  which  the 
only  thing  of  importance  was  the  fact  that  he  had 
had  this  congenital  anomaly  of  his  forearm  and 
hand  but  he  had  been  essentially  a  healthy  and  well 
man  all  his  life. 

Q.  That  was  rather  a  quick  recovery,  consider- 
ing his  age,  I  mean  the  treatment  to  the  leg,  wasn't 
that,  Doctor? 

A.  I  think  he  is  in  remarkably  good  health  now 
for  his  age  but  that  he  does  have  these  two  things 
which  constitute  a  disability  which  will  not  im- 
prove.  He  will  have  those  the  rest  of  his  life. 

Mr.  Scholz:     That's  all,  Doctor. 

Mr.  O'Donnell:     That's  all,  Doctor.    That  is  all. 

(Witness  excused.)  [42] 


7fc  Umted  SUA    5   >/  Am     \\  I  I  I. 

M: .  >  ■".■  D  —  Your  Honor  wish  nie  to  make 

oing  stal  ment  n< 
Th-    I  Yes,  ]  would  like  to  bear  it  to  g  I 

the  facts  of  the 

Mr.  Scholz:     At  this  time.  Your  Honor,  we  will 

stipulate  that  the  driver  of  the  Government  ear  was 

:iir  in  the  line  of  duty.    I  think  we  denied  it  in 

our     ns  lid  we  not  !    A*  the  time  I  riled  the 

-  .1  the  information, 

that  is  the  fact  that  he        -    icttng   in  the  line  of 
duty.  0    v    euqs,  of  course,  in  the  scope  of  his 

emp]     "     :it. 

Th-    C  art:     In  other  words,  it's  stipulated  that 
the  driver  of  the  ear.  of  the  United  States  car  was 
_  within  the  line  of  duty  and  within  the  scope 
bis  employment. 

Mi    Scl    la:     Th     G     eminent  vehicle  was  going 
st  1  Is  Moo  I  -.'-rey  on    Fremont    Street.     He 

5  traveling  ornately       *    4^  miles  an  hour. 

and  in  the  outer  lane.    Just  prior  to  the  impact. 
Mr.   Penders.  who  was  driving        _  -dan.   I 

think  a  Hupi  -    triving  east  on  Fre- 

mont  S-  Fremont   Extension,   they   call   it, 

.  and  on  the  wrong  side  of  the  highway.   He  had 
sooti    -: .  :•■•     :  Fremont  Street 
over  to  the  north  sid<         Prem     *  Street  approxi- 
mately a  hundred  feet  before  he  reached  this  inter- 
-    don  and       -  tra?        g    :i  the  wi      _  si  l<      t  the 

- -         that  tl      G   vermnent  vehicle  or 

drrv       -         [43]    him   and   that   the    Government 
driver,  of      ors  .  lid  all  he  could  to  avoid  a  colli- 
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and  could  not  do  so,  that  the  collision  of  the  two 
automobiles  happened  approximately  here.  In  other 



Mr.  O'Donnell:  Indicating — indicate  for  the 
purpose  of  tr  d,  will  you? 

Mr.  Schok:  On  the  diagram — which  I  think  we 
oug]  ri  *  ffer  for  identification  purposes  at  this 
tim^.  a  want  to  stipulate? 

II     0*D  »nnell:    It  can  go  into  evidence. 
Mr.  Scholz:  interrupt,  Your  Honor, 

ring  this  diagram  in  evidence  and  mark  it 

ant's  Exhibit 

The  Court:     Defendant's  Exhibit  A, 

rk:    Defendant's  Exhibit  A  in  evident 
Mr.   Seholz:     Referring  to  Defendant's  Exhibit 
he  collision  occurred  at,  approximately  at  the 
spot  that's  designated  on  the  diagram  as  "edge" 
art  of  the  words  "edge  of  the  pavement-'* 
That  is  the  defense  in  brief.   Of  course,  there  will 
be  a  great  deal  more  extenuating.  I  mean  eireum- 
•ffer  but  that  is  the  defense. 
Mr.  0"I>onnell:     Now,  may  it  jjlease  the  Court- 
ally  have  the  Monterey  Police  Depart- 
ment here  with  us  today  and  I  was  just  wondering 
if  I  could  call  some  of  those  officers  out  of  order  so 
thai  .       hem  back  on  their  [44]  jobs. 

uld  like  to  say  this  in  that 
connection,  that  I  have  to  be  in  Oakland  at  four, 

1  gentlemen  when  we  recess 

at  r  hat.  if  it  is  convenient,  we  come  back  at 
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one-thirty  because  I  would  like  to  leave  here  at 
three-thirty. 

Mr.  O  'Donnell :     That 's  fine. 

CHARLES  E.  SIMPSON 

called  as  a  witness  by  the  Plaintiffs,  having  been 
first  duly  sworn  by  the  Clerk,  was  examined  and 
testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Charles  E.  Simpson. 

The  Clerk :     Thank  you. 

The  Court:     Charles  E.  what? 

The  Clerk:     Simpson. 

The  Witness:     Simpson.    S-i-m-p-s-o-n. 

Direct  Examination 
By  Mr.  O 'Donnell: 

Q.  And,  Mr.  Simpson,  you  are  a  member  of  the 
Monterey  Police  Force?  A.     Yes. 

Q.  And  serving  in  the  capacity  of  sergeant,  is 
that  correct?  A.     Yes,  sir. 

Q.  And  were  you  a  duly-appointed  and  acting 
member  of  the  Monterey  Police  Department  on 
May  11,  1946?  A.    Yes. 

Q.  And  calling  your  attention  to  approximately 
seven  o'clock  on  [45]  that  day,  were  you  called  to 
Fremont  Avenue  and  Park  Avenue  in  Monterey? 

A.    Yes,  I  was. 

Q.  And  upon  arriving  there,  would  you  tell  us 
what  you  observed,  if  anything? 

A.     I  observed  two  vehicles  that  had  been  in  a 
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collision  and  I  observed  a  white   ambulance  that 

was  leaving  the  scene  just  as  I  arrived. 

Q.  I  see,  and  after  arriving  at  the  scene  of  this 
particular  accident,  what,  if  anything,  did  you  do*? 

A.  I  was  called  to  the  scene  by  Lieutenant  Mar- 
inello  for  the  purpose  of  taking  photographs  of  the 
vehicles  that  were  at  the  scene  that  had  been  in 
the  collision. 

Q.  And  did  you  take  your  photographs,  any 
photographs  at  that  time'?  A.     Yes,  I  did. 

Q.  Have  you  brought  those  photographs  with 
you?  A.     Yes,  sir. 

Q.  I  will  ask  you  to  compare  the  photographs 
that  I  have  handed  you  with  those  in  your  posses- 
sion— and,  incidentally,  those  that  are  in  your  pos- 
session, are  the  official  records  of  the  Monterey 
Police  Department? 

A.  Yes,  sir,  I  am  the  superintendent  of  records 
for  the  department. 

Q.  I  will  ask  you  whether  the  large  copies  I 
have  handed  you  are  true  and  correct  copies  of 
those  in  the  possession  of  your  department? 

Mr.  Scholz:  May  I  shorten  this?  I  have  some 
copies  here  I  think  were  taken  by  you,  Sergeant, 
and  can  he  compare  them?  I  think  we  can  stipulate 
to  them.  [46] 

Mr.  O'Donnell:     Oh,  fine. 

A.  Yes,  all  right,  fine.  They  are  the  same  here, 
each  for  each  enlargements  and  the  small  copies 
which  are  our  official  record. 
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Mr.  Scholz:  Now,  this  one,  I  have  that  one,  I 
have  that  one. 

A.  (Continuing) :  I  have  the  negatives  here 
that  were  taken  at  the  time.  Different  distances, 
same  view. 

Mr.  Scholz:  This  one  I  have.  These  are  the 
same,  aren't  they? 

The  Witness:     Now,  these  are. 

Mr.  Scholz :     No,  they  are  not. 

The  Witness:  They  are  not  taken  at  the  same 
time.  They  are  taken  at  a  slightly  different  dis- 
tance. 

Mr.  Scholz:  I  have  copies  of  the  print  of  the 
negative  on  that  and  I'll  stipulate 

Mr.  O'Donnell:     They  are  all  correct. 

Mr.  Scholz :  They  were  taken  at  that  time,  taken 
by  the  sergeant. 

Mr.  O'Donnell:     Yes.    Let's  take  these  in  order. 

The  Court:  Were  you  a  sergeant  of  police  at 
the  time  you  took  the  pictures'?  x. 

The  Witness:     Not  at  the  time. 

The  Court :     What  was  your  rank  then  ? 

The  Witness :     I  was  a  police  officer. 

The  Court:     Police  officer.  [47] 

Q.  I  show  you  here  a  photograph  and  ask  you 
if  you  took  that  photograph?  A.     Yes,  I  did. 

Mr.  O  'Donnell :  May  I  ?  Just  for  the  purpose  of 
the  record,  if  I  may,  I'll  ask  this  be  introduced  into 
evidence  for  identification.  It  can  go  into  eATidenee, 
I  guess,  and  be  with  the  stipulation. 
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The  Court :  Why  don 't  you  introduce  all  of  them 
as  long  as  you  have  them? 

Mr.  O'Donnell:     As  one  exhibit? 

The  Court:     I  understand 

Mr.  O  'Donnell :  I  was  going  to  explain  these  dif- 
ferent  

The  Court:.  Oh,  I  see.  Then  I  guess  you  better 
introduce  one  at  a  time.  Otherwise,  you  want  to 
explain 

Mr.  Scholz:     What  exhibit  is  it  now? 

Mr.  O'Donnell:     This  is  Exhibit  16. 

The  Clerk:     Exhibit  16  in  evidence. 

Q.  Showing  you  Plaintiff's  Exhibit  16,  I'll  ask 
yon  to  tell  us  if  you  took  that  picture  and,  if  so, 
what  the  same  portrays? 

A.  Yes,  I  took  that  picture.  Your  Honor,  may 
I  refer  to  my  original  notes  made  at  the  time  con- 
cerning these  photographs? 

The  Court:     Yes. 

A.  (Continuing)  :  In  my  notes,  I  state  that  I 
took  one  of  the  start  of  the  skidmarks,  a  time  ex- 
posure from  40  feet.  This  series  of  photographs  I 
started  at  6:50  p.m.  This  was  the  first  of  the  photo- 
graphs, as  I  recall,  and  was  made  under  conditions 
of  some  light.  Photograph  was  intended  to  show 
the 

Q.     Skidmarks? 

A.  Pavement  at  the  beginning  of  the  skidmarks, 
the  general  area  of  the  beginning  of  the  skidmarks. 

Q.     Can  you  point  out  to  us  whether  or  not  any 
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skidmarks  appear  upon  the  face  of  that  photograph  ? 

Mr.  Scholz:  I  object  to  that  on  the  ground  that 
the  photograph  is  itself  the  best  evidence  as  to 
whether  an}^  skidmarks  appear  on  there,  not  his 
testimony. 

The  Court :  Well,  let  me  see  that  for  a  moment, 
will  you? 

The  Witness :     Yes. 

The  Court :  Would  you  point  out  to  me  what  you 
refer  to  as  skidmarks  in  this? 

The  Witness:     Yes,  Your  Honor. 

Mr.  O'Donnell:  You  will  have  to  talk  a  little 
louder,  Sergeant. 

The  Witness :  The  skidmarks  in  the  photographs 
are  evidenced  by  these  dark  lines  that  are  broken 
in  character,  commencing  here,  extending  to  here, 
then  a  break,  then  here,  then  here  again  and  then 
here. 

Mr.  Scholz :  Now,  for  the  purpose  of  the  record, 
may  I  interrupt?  I'm  sorry.  Are  you  indicating 
that  those  skidmarks  are  along  that  white  line  there  ? 
Is  that  the  one? 

The  Witness:  They  are  approximately  parallel 
to  the  centerline,  marking.  [49] 

The  Court :  Is  that  white  line  the  centerline,  the 
nearest  one  to  the  skidmarks? 

The  Witness:  This  is  the  centerline.  The  one 
nearest  to  the  skidmarks  is  a  dividing  strip  between 
the  centerline  and  the  north  curbline. 
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The  Court :  Yes.  Can  you  show  me  on  that  dia- 
gram where  that  picture  was  taken? 

The  Witness:     Yes.    (Witness  steps  down.) 

Mr.  O'Donnell:     Have  you  a  pencil? 

The  Court:     This  is  Exhibit  16,  isn't  it? 

Mr.  Scholz:     Yes,  Exhibit  16,  Your  Honor. 

The  Clerk :     Yes,  sir. 

The  Witness:  The  camera  was  set  up  about  the 
end  of  this  white  marking  strip  and  pointed  in  this 
general  direction.  The  pole  noted  here,  you  will  re- 
fer, appears  in  the  righthand  edge  of  the  photo- 
graph. That  is  this  pole.  The  camera  was  turned 
in  this  general  aspect. 

Mr.  Scholz:     The  pole  that  is  indicated 

The  Witness:  The  pole  that  is  indicated  on  the 
map  is  the  pole  that  appears  in  the  photograph  at 
the  extreme  right. 

Q.  For  the  purpose  of  the  record,  you  better 
mark  this  pole  "S-l".  You  are  facing  in  a  south- 
east direction,  is  that 

A.  Yes,  that's  right,  the  camera  was  pointed 
approximately  southeast.  [50] 

Q.  And  at  the  time  the  photograph  was  taken, 
your  camera  was  in  this  position?  A.     Yes. 

Q.     Marked  "S-2". 

Mr.  O'Donnell:  Does  that  answer  your  query, 
Your  Honor? 

The  Court:     Yes. 

Mr.  O'Donnell:     All  right.    Fine.    Now,  I  want 
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to  introduce  this  photograph  in  evidence  and  mark 

it 

The  Clerk:     Plaintiff's  Exhibit 


Mr.  O'Donnell:  Plaintiff's  Exhibit  17,  isn't  it? 
I  will  give  it  to  you  in  a  minute.   That's  it. 

Q.  I  show  you  this  photograph  and  ask  you 
whether  or  not  you  can  identify  that  picture? 

A.  Yes.  This  is  one  of  the  photographs  which  I 
took  at  the  scene. 

Q.  Referring  to  your  notes,  can  you  step  up 
again  to  the  map  and  show  us  where  you  had  your 
camera  placed  at  the  time  that  you  took  that  par- 
ticular photograph? 

A.  (Witness  steps  down)  :  My  notes  indicate 
the  positioning  of  the  camera  in  relation  to  the 
vehicles,  not  in  relation  to  the  intersections.  I  may, 
I  am  a  little  loath  to  position  the  camera  accurately 
without  informing  Your  Honor  of  that  fact.  I  have 
measurements  from  the  camera  to  the  vehicles.  If 
I  attempt  to  place  the  camera  exactly  accurately,  I 
will  then  be  in  a  position  of  placing  the  vehicles 
which  I  am  not  able  to  do  from  my  measurements. 

Q.  All  light.  From  that  photograph — I  will 
withdraw  my  question  [51]  until  it  meets  with  the 
approval  of  the  Court — from  that  photograph,  can 
you  point  out  on  the  map  the  position  of  these  two 
cars  at  the  time  that  photograph  was  taken? 

A.     The  Penders  vehicle  was  approximately  here. 

Q.  Will  you  mark  it  with  a  pencil,  Sergeant? 
Here  is  a  pencil.  A.     Yes. 
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Q.     If  you  will. 

The  Court:  What's  that?  The  defendant's  ve- 
hicle1? 

Mr.  O  'Donnell :  No,  Penders  vehicle ;  that  is  the 
plaintiff's  vehicle. 

The  Witness:     Penders. 

.Q.  Well,  we  will  mark  that  "S-3"  and  that  is 
the  position  of  the  Penders  automobile  as  shown  in 
Plaintiff's  Exhibit  Number  17,  is  that  correct? 

A.     That's  correct  to  the  best  of  my  recollection. 

Q.  Now,  will  you  show  us  the  position  of  the 
Government  vehicle  upon  this  map  as  shown  by 
that  photograph? 

Mr.  Scholz:     I  suggest  that  you  designate  that. 

Mr.  O  'Donnell :     Yes,  "  S-4 ' '. 

Q.  Now,  I  have  noted  that  you  have  put  the 
Government  vehicle  over  the  white  marker  on  the 
westbound  traffic  on  the  north  side  of  the  highway? 

A.  That  may  be,  that  may  be  due  to  an  inter- 
pretation of  the  scale.  My  recollection  is  that  the 
rear  of  the  vehicle  was  approximately  in  the  center 
of  that  particular  lane  rather  than  extending  over 
the [52] 

The  Court:  You  mean  the  rear  of  the  Govern- 
ment vehicle? 

The  Witness:  The  rear  of  the  Government's 
vehicle. 

(The  Court  steps  down.) 

The  Witness :     As  approximately  indicated  there. 

Q.     All  right,  that's 
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The  Court:  This  "S-4",  that  arrow  indicates 
the 

The  Witness:     The  direction. 

The  Court:     The  same  with  "S-3"<? 

The  Witness :     Yes,  sir. 

(The  Court  returns  to  bench.) 

Mr.  O'Donnell:  I  will  introduce  this  into  evi- 
dence and  mark  it,  this  photograph,  and  it  will  be 
marked 

The  Court:     Eighteen. 

Mr.  O'Donnell:     Eighteen.  Plaintiff's  Exhibit  18. 

The  Clerk:  Eighteen  in  evidence.  Have  you  got 
16  there? 

Mr.  O'Donnell:     Did  he  have  sixteen1? 

The  Clerk:     Never  mind.   I'll  get  it  later. 

Q.  I  show  you  photograph  marked  Plaintiff's 
Exhibit  No.  18  and  ask  you  if  that  is  a  photograph, 
one  of  the  photographs  you  took  on  that  particular 
evening  % 

A.     Yes,  I  took  this  photograph. 

Q.  And  calling  your  attention  particularly  to 
where  one  of  the  officers  is  writing :  what  is  he  writ- 
ing on? 

The  Court:     I  didn't  see  that  seventeen. 

The  Clerk :     I  'm  sorry.  [53] 

Q.     What  is  that  object  on  which  he  is  writing'? 

A.  I  believe  that  is  a  portion  of  the  front  seat 
of  the  Government  vehicle. 

Q.  I  see.  Now,  when  you  were  there,  did  you 
observe  whether  or  not  the  seats  were  thrown  out 
of  the  vehicles? 
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A.     The  seat  was  on  the  pavement. 

Q.  And  do  you  know  the  other  officers,  the  names 
of  the  officers  appearing  in  that  photograph  ? 

A.  Yes,  the  officer  writing  on  the  paper,  on  the 
seat  is  Lieutenant  Marinello  and  the  officer  holding 
the  end  of  the  tape,  appearing  in  the  left  of  the 
picture,  is  Officer  Davenport,  and  the  officer  walking 
with  the  flashlight  was  Officer  Betancourt. 

Mr.  O'Donnell:  I  would  like  to  introduce  an- 
other photograph,  may  it  please  the  Court? 

The  Clerk:  Plaintiff's  Exhibit  19  in  evidence. 
Those  are  all  of  them. 

Q.  All  these  photographs  were  taken  there  ap- 
proximately the  same  time,  just  from  different 
places  ? 

A.  They  were  taken  one  immediately  after  the 
other. 

Q.     I  see.  Now,  I  am  going  to  ask 

Mr.  O'Donnell:  Does  Your  Honor  want  to  see 
this  before  I  question  the  witness? 

The  Court:  Yes.  That  object  there  in  front  of 
the  Penders  automobile  is  a  seat  from  the  Govern- 
ment automobile? 

Mr.  O  'Donnell :  I  think  it 's  out  of  the  Penders 
car,  Your  Honor.  That's  out  of  the  Penders  car. 
Here's  the  [54]  Government,  see,  the  jump  seats? 

The  Court :     Yes. 

Q.  Now,  T  will  ask  you  to  step  down  to  the  map 
again  with  your  notes,  if  you  will,  Sergeant? 

A.     Yes.    (Witness  steps  down.) 
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A.  Yes,  one  of  the  photographs  will  demonstrate 
that.   Which  one 

Q.  You  will  just  testify,  you  will  testify  from 
Exhibit  IT  that  the  rear  of  the  vehicle  was  over  this 
white  line?  I  am  just  trying  to  clear  up  the  dis- 
crepancy. Want  me  to  show  you  those  others — can 
I  show  you  IT  ?   Can  I  have  IT,  Mr.  Clerk  I 

The  Court:     I  think  I  have  it  here. 

The  Witness :  The  photograph  with  the  other 
officers  in  the  picture  is  the  one  I  would  like  to  se 

The  Court:     Is  that  seventeen? 

Mr.  O'Donnell:  Yes,  that's  IT.  You  don't  want 
IT.   Yon  want  18,  I  miess. 

The  Court:     That's  18. 

The  Clerk:     Yes,  sir. 

A.  That's  correct.  You  will  note  the  distance 
between  the  rear  of  the  Government  vehicle  and  the 
white  line  in  the  photograph  is  just  about  the  width 

of  the  man  standing 

[  see.  I  just  wanted  to  clear  up  that  little 
discrepancy.  You  see  I  had  in  mind  there  the  rear 
of  the  Government  vehicle  was  over  the  white  line 
but  it's  not  sitting  on  the  white  line. 

A.     About  eighteen  inches. 

The  Court:  Well,  the  vehicle  wasn't  moved  when 
you  took  these  various  pictures !  [56] 

The  Witness:  That's  right.  That's  right.  We 
can  place  the  rear  of  this  vehicle  by  the  scale  of  this 
map  actually  about  there,  about  18  inches  from  the 
centerline. 
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The  Court :     Not  as  good  here.   S-4. 

Mr.  Scholz:     That  is  S-4. 

The  Court.     Yes. 

The  Witness:  The  original  sketch  we  started 
here  and  run  it  to  scale  would  be — that  is  about  the 
best  I  can  do  as  far  as  that  is  concerned  considering 
the  scale  of  the  map. 

Mr.  O'Donnell:  All  right,  will  you  just  take  the 
stand  again?  Introduce  this  into  evidence  and 
marked 

The  Clerk:     Plaintiff's  Exhibit  20. 

Mr .  O  'Donnell :     Twenty. 

Mr.  Scholz:     No,  that's  Exhibit  17.    Same  thing. 

Mr.  O'Donnell:  Let  me  see  17.  No,  that's  an- 
other one.  This  is  a  close-up.  They  got  the  camera 
about 

Mr.  Scholz:     Is  this  20? 

Mr.  O'Donnell:  That's  20  there.  The  one  with 
the  camera — now  I  show  you  here.  You  want  to 
look  at  that  a  moment? 

The  Court:     What  is  this? 

Mr.  O'Donnell:     20,  Exhibit  20. 

The  Court:     I  think 

Mr.  O'Donnell:  This  is  a  close-up.  I  just  want 
to  ask  him  to  identify  the  cars.  [57] 

Q.  Which  one  is  the  Government  car  in  that 
photograph  ? 

A.  It  is  the  vehicle  appearing  at  the  left  of  the 
photograph  as  you  face  the  photograph. 

Q.  And  the  other  car  is  the  Penders  vehicle,  is 
it?  A.     Yes. 
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Q.  And  this  jump  seat,  do  you  know  now  whether 
that  is  out  of  the  Government  car  or  not? 

A.  I  would  say  that  it  was  out  of  the  Govern- 
ment car  from  my  own  knowledge  because  it  was  a 
matter  of  interest  and  I  looked. 

Q.  I  see.  Fine.  Now,  I  have  here  two  photo- 
graphs—  (counsel  conferring,  not  audible  to  re- 
porter). 

The  Court :  Would  it  be  all  right  now  if  we  take 
the  noon  recess? 

Mr.  O'Donnell:     All  right,  Your  Honor. 

The  Court :  Because  I  am  expecting  a  telephone 
call. 

Mr.  O'Donnell:     All  right.    Fine. 

(Noon  recess,  12:00  to  1:30  p.m.) 

Mr.  O'Donnell:  Sergeant,  I  presume  Mr.  Scholz 
has  some  questions. 

Mr.  Scholz :     No,  I  think — no,  I  have  no  questions. 

The  Court:     No  cross-examination. 

Mr.  O  'Donnell :  I  see.  No  cross-examination  so — 
thank  you,  Sergeant. 

(Witness  excused.) 

Mr.  O'Donnell:  Now,  for  the  assistance  of  the 
Court,  may  it  please  the  Court,  I  have  had  two 
photograps  made,  one  [58]  looking  easterly  towards 
the  scene  of  the  accident  and  one  looking  westerly, 
which  I  have  shown  to  Mr.  Scholz,  and  it  has  been 
stipulated  that  the  same  might  go  into  evidence  so 
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at  this  time  for  the  purpose  of  the  record,  I  want 
to  introduce  this  photograph,  which  is  looking  east- 
erly on  Fremont  Street  towards  the  scene  of  the 
accident. 

The  Clerk:     Plaintiff's  Exhibit  21  in  evidence. 

Mr.  Scholz:  The  only  thing  is,  Your  Honor,  I 
reserve  the  right  to  show  that  there  are  any  changes 
from  the  time  the  photograph  was  taken  to  the  time 
of  the  accident.  In  other  words,  this  was  taken 
much  later  and  I  reserve  the  privilege  to  offer  any 
evidence  if  it  develops 

The  Court :     That  is  looking  easterly  ? 

Mr.  O  'Donnell :     That  is  looking 

The  Court :  That  is,  the  direction  in  which  Pen- 
ders  car 

Mr.  O 'Donnell:     That's  right,  Your  Honor. 

Mr.  Scholz :  That 's  right,  Your  Honor.  Looking 
this  way,  Your  Honor.  That's  the  Del  Monte  Hotel 
up  here,  and 

Mr.  O 'Donnell:  And  I  have  another  photograph 
looking  westerly  along  Fremont  Avenue  or  Street. 

The  Court:  Well,  is  this  21,  Exhibit  21,  looking 
easterly  just  before  you  come  to  Park  Avenue? 

Mr.  O 'Donnell:     That's  it. 

The  Court :     Park  Avenue  is  on  the  left  there  ? 

Mr.  O 'Donnell :     Park  Avenue  is  on  the  left  there. 

The  Clerk:  The  second  photograph  is  marked 
Plaintiff's  Exhibit  22  in  evidence. 

The  Court :     And  this  is  looking  westerly. 

Mr.  O 'Donnell :     Yes,  Your  Honor. 
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WILLIAM  A.  DAVENPORT 

called  as  a  witness  by  the  Plaintiffs,  having  been 
first  duly  sworn  by  the  Clerk,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  O'Donnell: 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     William  A.  Davenport. 

Q.     And  where  do  you  reside  ? 

A.     Pacific  Grove.   605  17th  Street. 

Q.  And  at  this  time  you  are  connected  with  the 
California  State  Highway  Patrol,  is  that  correct? 

A.     That  is  correct. 

Q.     On  May  11,  1946,  what  was  your  occupation? 

A.  I  was  a  patrolman  on  the  Monterey  Police 
Department. 

Q.  Now,  calling  your  attention  to  May  11,  1946, 
at  or  about  the  hour  of  6 :30  or  6 :45  of  the  evening 
of  that  day,  were  you  called  to  the  vicinity  of  Park 
Avenue  and  Fremont  Extension  in  Monterey? 

A.     I  was. 

Q.  And  upon  arriving  at  that  location  what,  if 
anything,  did  you  observe? 

A.  We  observed  an  accident  had  taken  place 
there  between  an  Army  truck  vehicle  and  a  private 
automobile.  [60] 

Q.  And  what  was  the  condition  of  the  weather 
on  that  day? 

A.     May  I  look  at  the 

Q.  Yes,  you  may  refresh  your  memory  from 
your  notes.    I  understand  that  you  are  refreshing 
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your  memory  from  notes  made  at  the  time  that  you 
arrived  at  the  scene  of  the  accident,  is  that  correct, 
which  are  the 

A.  These  are  the  notes  which  were  taken  down 
and  transcribed  to  this  piece  of  paper  or  our  actual 
report  form  immediately  following  the  accident. 

Q.  And  the  records  you  have  in  your  hand  are 
the  official  records  of  the  Monterery  Police  Depart- 
ment, are  they?  A.     That  is  correct. 

Q.     I  see.  Fine. 

A.  The  weather  was  clear  that  night  according 
to  my  report  here. 

Q.  The  weather  was  clear  and  was  it  dark  or 
light? 

A.  As  I  remember,  it  was  still  daylight  when 
we  arrived.  It  got  dark  before  we  finished  our  in- 
vestigation of  the  accident. 

Q.  And  at  that  time  we  had  daylight  savings  or 
do  you  remember1?  A.     I  don't  remember. 

Q.  You  don't  remember  that.  Now,  upon  arriv- 
ing at  the  scene  of  the  accident  what,  if  anything, 
did  you  do? 

A.  The  ambulance  was  there  at  the  scene  when 
we  arrived  and  was  taking  care  of  the  injured  par- 
ties, removing  them,  the  other  officers,  Lieutenant 
Marinello  and  Officer  Betancourt  and  myself  were 
the  first  to  arrive  representing  the  Police  Depart- 
ment, I  believe.  We  proceeded  to  assist  in  getting 
the  injured  out  and  taking  measurements  [61]  and 
getting  the  accident  scene  cleared  away  from  the 
highway. 
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Q.  Now,  how  many  injured  people  did  you  ob- 
serve there  at  that  particular  time,  if  you  remember? 

A.  There  weren't  as  I  remember  all  there  at  the 
time. 

Q.     I  see. 

A.  Some  had  been  removed  previous  to  our  ar- 
rival, that  is,  as  my  memory  stands  up. 

Q.     I  see. 

A.  However,  I  have  a  list  of  the  injured  here 
that  we  took  at  the  time  of  the  accident. 

Q.  And  will  you  read  that  list  from  your  rec- 
ords % 

A.  Mr.  Walter  L.  Penders,  Mrs.  Flora  E.  Pen- 
ders,  Mrs.  Cathleen  V.  Hunt  and  Mr.  David  E. 
D-e-1-i-n. 

Q.     Edlin? 

A.  Edlin.  Private  Carl  B.  Wanless,  Private 
Arthur  Dobkins. 

Q.     I  see. 

A.     And  that  was  the  list  that  I  copied  that  night. 

Q.  And  after  you  completed  your  task  of  assist- 
ing' the  ambulance  crew,  you  stated  you  proceeded 
to  take  measurements'?  A.     Yes,  sir. 

Q.  And  were  you  assisted  by  anyone  in  taking 
the  measurements'? 

A.  I  assisted,  or  we  all  worked  together.  Officer 
Betancourt,  Lieutenant  Marinello  and  myself  with 
the  assistance  of  Officer  Simpson  taking  the  pictures. 

Q.  And,  now,  what  measurements  did  you  take 
on  that  dav? 
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A.  I  have  a,  a  diagram  here  drawn  by  Lieutenant 
Marinello  in  conjunction  [62]  with  myself.  We 
worked  together  on  this.  Which  has  all  of  the 
measurements  that  we  were  able  to  obtain  that  night. 

Q.  Now,  using — may  I  see  that — now,  using  this 
diagram  that  was  made  as  appears  on  the  notation 
there  on  it  at  the  time,  started  at  8 :15  p.m.  and  com- 
pleted on  9 :20  p.m.  on  May  11,  1916,  did  you  observe 
any  skidmarks  on  Fremont  Avenue  in  the  vicinity 
of  Park  Avenue?  A.     Yes,  sir. 

Q.  And  would  you  mind  stepping  down  here  be- 
fore Defendant's  Exhibit  A  and — are  you  familiar 
with  the  diagram  on  the  blackboard  here? 

A.     I  think  it's  very  similar  to  ours. 

Q.  I  see.  And  would  you  show  us  where  you 
found  skidmarks'? 

A.  Well,  the  skidmarks  were  intermediate,  in- 
termediate skidmarks  from  the  Army  vehicle.  They 
weren't  one  continuous  black  mark.  They  were 
broken  marks  but  not,  apparently  applied  his  brakes 
several  occasions  to  stop  from,  prevent  his  hitting 
the  other  automobile.  They  weren't  one  black  track 
but  they  continued  that  way  for  102  feet  from  che 
point  of  impact  to  the  vehicle. 

Q.     From  the  point  of  impact? 

A.     To  the  point  of  impact,  I  should  say. 

Q.  Are  you  familiar — the  scale  of  this  map  is 
20  feet  to  1  inch,  and  if  I  might  have  that  ruler 
again,  Mr.  Clerk — can  you  mark  out  there,  bearing 
in  mind  that  the  scale  on  this  particular  map,  which 
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is   Defendant's   Exhibit  A,  where   you   saw  these, 
observed  these  intermittent  skidmarks  that  you  have 
told  us  about? 

A.  I  just  wonder — they  would  run  to — this  would 
be  the  Government  [63]  vehicle,  S 

Q.  Let  me  put  it  to  you  this  way  before  I  ask 
that  question  to  make  it  easier  for  you:  Can  you 
mark  on  that  map,  just  as  Sergeant  Simpson  has 
done,  and  if  you  agree  with  him,  you  can  use  the 
same  diagram,  the  same  location,  where  the  meas- 
urements were  when  you  arrived  at  the  scene  of  the 
accident ! 

A.  Well,  the  vehicles,  the  front,  you  can  see  from 
where  the  Government  vehicle,  but  our  measure- 
ments was  53  feet  and  10  inches  from  this  point  of 
the  center  of  Park  Avenue  at  a  point  which  I  be- 
lieve it  would  be  probably  a  little  farther. 

Q.  All  right,  let's  take  the  ruler  here  now.  That's 
fifty 


A.     53  feet  and  10  inches. 

Q.     From  the 

A.     From  the  center-most  point  of  Park  Avenue. 

Q.  O.k.  We'll  mark  that  1-D.  How  many  feet 
was  that  again  now? 

A.     53  feet  and  10  inches. 

Mr.  Scholz:  I  suggest  that  it  would  be  better  if 
you  marked  it  yourself. 

Mr.  O'Donnell:     I  was  just  trying  to,  taking 

Mr.    Scholz:     because    I    don't    think    they 

might   agree  agree  with   the  photograph. 
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The  Witness:     One  inch  is  equal  to  20  feet? 
Mr.  O'Donnell:     One  inch  is  equal  to  20  feet,  so 
it  would  be  2  inches. 

(Witness  at  blackboard,  few  words  inaudi- 
ble.) 

Mr.  O'Donnell:  Well,  someone  said  less  than  a 
quarter.  [64].   Make  it  three-sixteenths. 

Q.  All  right,  now.  That  spot  you  marked  on  the 
board  and  that  pencil  mark,  what  does  that  indicate  ? 

A.     That  would  indicate 

Q.     The  position  of  what? 

A.  The  right  front  end  of  the,  Mr.  Penders'  car. 
No,  excuse  me,  the  military  police  vehicle. 

Q.  All  right,  the  right  front.  In  what  direction 
was  that  facing  at  the  time?  May  I  have  those 
photographs — maybe  we  can,  for  the  purpose  of 

A.  Facing  generally  north,  northeast  on  our  dia- 
gram here. 

Q.  Northeast.  All  right.  Will  you  draw  a  little 
parallelogram  in  a  northeast  direction  there  indi- 
cating— all  right,  we  will  mark  that  2-D,  which  indi- 
cates the  position  of  the  Government  car,  is  that 
correct  ? 

A.     As  near  as  I  can  determine,  yes. 

Q.  And  that  was — for  the  purpose  of  refreshing 
my  memory — how  far  from  point  1-D  here? 

A.     53  feet  and  10  inches. 

Q.  53  feet  and  10  inches.  Now,  from  your  notes, 
can  you  tell  us  the  position  of  the  Penders  auto- 
mobile?  If  you  can,  just  tell  us. 
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A.     Oh.  Would  you  repeat  that  again? 

Q.  Can  you  tell  us  the  position  of  the  Penders 
automobile  ? 

A.  The  Penders  automobile,  the  rear  of  the  Pen- 
ders ear  was  just,  left  side,  or  towards  the  front, 
the  left  front  of  the  military  police  vehicle  facing 
generally  a  northwesterly  direction. 

Q.  All  right.  Now,  will  you  draw  a  parallelo- 
gram on  the  map  [65]  indicating  the  position  as 
your  notes  disclose — the  position  of  the  Penders 
car? 

A.  Doesn't  seem  to  be  exactly  the  diagram  here. 
We  don't  have  this  shoulder  or  unimproved  section 
that  you  have  on  your  map. 

Q.     On  your  map? 

A.  It's  not  shown  on  my  map  so  there  may  be 
some  little  confusion  there  as  to,  in  my  mind,  rela- 
tive to  the  position  of  the  cars  to  that  section  there. 

Q.     I  see. 

A.  I  think  Lieutenant  Marinello  may  be  able  to 
straighten  that  out  a  lot  more  clearly. 

Q.  I  see.  Well,  we  will  mark  this  as  the  position 
of  the  Penders  car  as  D-3.  Now,  let's  get  back  to 
the  skidmarks  again.  You  have  placed  the  position 
of  the  Government  car.  Now,  how  far  east  of  the 
Government  car,  the  position  of  the  Government 
car,  when  you  arrived  at  the  accident,  did  these 
intermittent  skidmarks  extend? 

A.     For  a  distance  of  102  feet. 

Q.     So,  taking  the  ruler  again — all  right.    Now 
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you  have  drawn  a  line  on  the  map  from  the  position 
of  2-D  which  is  the  position  of  the  Government's 
car  after  the  happening  of  the  accident  to  a  point 
which  I  have  marked  D-4,  which  indicates  the  dis- 
tance over  which  the  skidmarks  extend  intermit- 
tently, using  your  expression. 

Mr.  O'Donnell  (as  Court  steps  down) :  You 
want  me  to  make  that  dark,  Judge? 

The  Court :     I  can 't  see  from  up  there. 

Mr.  O'Donnell:     I'm  sorry.    Is  that  o.k.?  [66] 

The  Court:     Yes. 

Mr.  O'Donnell:  All  right.  Now,  if  you  will  just 
take  the  stand  again,  will  you? 

(The  Court  and  the  witness  return  to  seats.) 

Q.  Now,  you  made  other  measurements  at  that 
time,  other  than  skidmarks'?  A.     Yes,  sir. 

Q.  And  what  other  measurements  did  you  make, 
Mr.  Davenport? 

A.  We  have  measurements  of  the  width  of  that 
half  of  Fremont  Extension;  in  other  words,  from 
the  double  white  line  to  the  curbline  of  the  Exten- 
sion, of  Fremont  Extension. 

Q.  I  will  have  to  ask  you  to  step  down  here  again 
and  if  you  will  just  indicate  again  where  your  meas- 
urement  

A.  We  measured  from  the  continuation  of  the 
curb-line  on  Fremont  up  on  to  Park,  from  there  to 
the  double  white  line  here. 

Q.     I  see. 

A.     In  other  words,  we  weren't,  we  didn't  include 
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the  other  half.  All  the  activity  took  place  on  the 

Q.     North  side  of  the  highway? 

A.     North  side  of  the  highway. 

Q.  I  see.  And  continuing  the  curb-line  of  Fre- 
mont Avenue  west,  east  of  Park  Avenue  up  to  the 
middle  of  Park  Avenue,  what  was  the  measurement 
from  there  to  the  center  of  the  highway? 

A.     Thirty  feet. 

Q.     Thirty  feet?  A.    Yes. 

Q.  All  right.  Now,  what  other  measurements  did 
you  take,  if  you  remember? 

A.  The  width  of  Park  Avenue,  which  as  I  re- 
member correctly,  if  I  remember  correctly,  was,  just 
a  moment,  [67]  the  width  of  Park  Avenue  at  the 
widest  point  at  that  intersection  which  we  deter- 
mined to  be  fifty  feet. 

Q.  Well,  are  you — at  its  widest  point,  in  other 
words  ? 

A.  Would  be  a  point  as  I  remember  it  right, 
I'm  not,  not,  I  can't  be  accurate  on  that. 

Q.  But  as  Park  Avenue  enters  into  Fremont 
Extension,  it  widens,  does  it? 

A.     That's  right;  yes,  sir. 

Q.  In  other  words,  it  has  a  broad  curve  towards 
the  west,  isn't  that  correct?  A.     Yes. 

Q.  And  there  is  a  dog-leg,  so  to  speak,  just  east 
of  Park  Avenue?  A.     On  Fremont,  yes. 

Q.  On  Fremont.  What  is  the  contour  of  the 
road,  that  is,  going  east  on  Park  Avenue  towards, 
on  Fremont  Street  towards  Monterey? 
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A.     That  is  upgrade. 

Q.     That  is  upgrade? 

A.  To  the,  up  to  the  eastern  edge  of  Park  where 
it  more  or  less  levels  off  again. 

Q.  And  is  the  road  straight  there  or  does  it  make 
any  slight  turn  of  any  kind  1 

A.  Fremont  Street  makes  a  dog-leg,  as  you 
named  it,  to  the  left  as  you  are  traveling  east,  that 
bend  makes  its  sharpest  point  right  about  where 
Broadway  enters  Fremont. 

Q.    Park  enters  Fremont? 

A.     Excuse — Park  enters  Fremont. 

Q.  And  is  Fremont  Extension  east  of  Park  Ave- 
nue level? 

A.     Well,  comparatively  level. 

Q.  May  I  see  your  notes  just  for  this  moment? 
Now,  with  relation  [69] — if  you  don't  remember 
this,  you  don't  have  to  answer  it — with  relation  to 
the  curb-line  on  the  north  side  of  Fremont  Avenue 
west  of  Park  Avenue,  can  you  tell  us  whether  or 
not  the  Penders  car  was  up  over  that  curb-line  or 
not? 

A.  I  believe  that  the  Penders  car  was  not  over 
the  curb-line  but  up  to  the  curb-line,  if  I 

Q.  I  see.  Did  you  take  the  width  of  Park  Ave- 
nue, save  and  except  the  position  that  you  have 
point 

A.  Only  the  distance  between  the  center  of  Park 
Avenue  to  the  eastern  edge  of  Park  Avenue. 

Q.     What  was  that  distance? 
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A.     19  feet  and  6  inches. 

Q.  And  the  widest  part  of  Park  Avenue  where 
it  enters  Fremont  Street,  I  think  you  testified,  is 
50  feet?  A.     That's  correct. 

Mr.  O'Donnell:  Just  pardon  me  a  moment.  I 
think  that's  all. 

The  Court:     Just  read  that  last  statement. 

(Last  question  and  answer  read.) 

Cross-Examination 
By  Mr.  Scholz : 

Q.  Sergeant,  you  stated  you  took  a  list  of  the 
injured  persons;  you  didn't  know  what  the  nature 
and  extent  of  their  injuries  were,  did  you? 

A.  Only  very  little.  We  wrote  up  at  the  hospital 
but,  of  course,  the  doctors  hadn't  at  all  completed 
their  diagnosis  and  we  were  only  able  to  get  very 
sparse  information.  [69] 

Q.  Did  you  make  the  report  or  did  Lieutenant 
Marinello  make  a  report  on  this  written  report? 

A.     Yes,  sir;  I  wrote  the  report. 

Q.     You  wrote  up  the  report?  A.     Yes,  sir. 

Q.     Have  you  got  that  with  you? 

A.     Yes,  sir. 

Q.  May  I  see  it?  Thank  you.  Sergeant,  while 
Mr.  O'Donnell  is  reading  your  report,  do  you  want 
to  take  a  look  at  Exhibit  No.  16,  the  photograph — 
can  be  looking  at  that.  Now,  these  reports  that  you 
handed  me,  Sergeant,  they  were  made  up  shortly 
after  the  accident? 
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A.  We  came  directly  from  the  accident  into  the 
office  and  wrote  all  our  reports. 

Q.     And  then  they  were  typed  there? 

A.  Well,  you  will  have  to  excuse  the  typing  on 
that.  I'm  afraid  I  did  that  myself  and  I'm  not  a 
very 

Q.  Well,  I  think  it's  very  good.  That's  better 
than  I  could  do.  But  I  mean  you  typed  these  your- 
self? A.     Yes,  sir. 

Q.     And  they  are  true  and  accurate 

A.     Yes,  sir. 

Q.     together  with  the  copy  of  the  accident 

report  on  the  form  provided  by  the  State  of  Cali- 
fornia? A.     Yes,  sir. 

Mr.  Scholz:  I  offer  these  in  evidence  then,  if 
Your  Honor  please.  Do  you  want  me  to  read  them 
in? 

The  Court:     You  can  read  them. 

Mr.  Scholz:  All  right.  I  offer  them  as  one  ex- 
hibit. 

The  Witness :  Those  are  borrowed  from  the  files 
of  the  Monterey  Police  Department  and  they  would 
like  to  have [70] 

Mr.  O'Donnell:  I  presume  you  can  make  copies 
of  them. 

Mr.  Scholz :  Yes,  I  think  I  will  have  some  copies 
made.    Can  that  be  stipulated? 

Mr.  O  'Domiell :     That  will  be  stipulated. 

Mr.  Scholz:  I  will  have  some  copies  made  and 
then  we  will  see  that  they  are  returned. 
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The  Court:     What  exhibit  is  that? 

Mr.  Scholz :     Defendant's  Exhibit  B,  Your  Honor. 

The  Court:     CI 

Mr.  Scholz:  B.  May  it  be  considered  read  in 
evidence  then,  Your  Honor? 

The  Court:  Yes.  Do  you  mind — I  would  like  to 
see  them. 

Mr.  Scholz:     Yes,  I  think  it  might  be  well. 

Mr.  O'Donnell:  Both  the  reports  and  the  cards 
have  gone  in  as  one  exhibit,  have  they? 

Mr.  Scholz:     That's  right. 

The  Court  (Pause) :     All  right. 

Q.  Now,  Sergeant,  referring  to  Exhibit  16,  which 
is  the  photograph,  you  note  on  that — you  have  seen 
that  picture  before? 

A.     I  saw  the  smaller  copies. 

Q.  You  will  note  on  that,  there  are  some  skid- 
marks designated  and  that  the  Sergeant  indicated 
that  they  were  almost  parallel  to  that  white  line, 
which  is  the  line  separating  the  two  lanes  on  the 
north  side  of  Fremont,  is  that  correct? 

A.     Yes,  sir. 

Q.     And  those  are  the  skidmarks  that  you  saw? 

A.     That's  [71]  right;  yes,  sir. 

Q.  Now,  you  note  on  there  also  some  skidmarks 
apparently  that  tuna  into  Park  Avenue  there? 

A.  Yes,  sir.  I  noticed  some  marks  on  the  road; 
yes,  sir. 

Q.  That  was  skidmarks  which  were  made,  not 
caused  by  this  accident? 
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A.  No,  that  didn't  have  anything  to  do  with  the 
accident. 

Q.     And  were  they  made  that  day? 

A.     I  don't  know,  sir. 

Q.  Don't  know.  Well,  now,  the  skidmarks  that 
you  saw,  that  you  indicated  on  the  diagram,  do  you 
know  of  your  own  knowledge  whether  they  were 
made  by  this  Army  vehicle? 

A.  Well,  sir,  they,  they,  according  to  the  testi- 
mony or  statements  of  the  driver  of  the  Army 
vehicle  at  that  time,  which  I  don't  know  I  am 
allowed  to  quote  now  or  not,  in  his  statements  to  us 
that  he  had  applied  his  brakes  in  that  way  that  we 
then  followed  those  marks  from  their  starting  point 
to  his  vehicle  and  they  lined  up  directly  with  the 
tires  on  his  vehicle  so  they  were  determined  then 
that  they  were  his  skidmarks  as  part  of  the  acci- 
dent. 

Q.  Now,  you  say  that  the  driver  of  the  Army 
vehicle  was  Wanless,  did  you  not? 

A.     Yes,  sir. 

Q.     You  also  stated  that  he  was  injured? 

A.  I  might  retract  part  of  what  I  said  there,  if 
I  may.  I  don't  remember  what  the,  whether  it  was 
he  that  said  that  or  the  other  person  that  was  with 
him.  I  remember  one  of  them  was  injured  and  I 
don't  remember  which  one  it  was  that  we  were  able 
to  talk  to  at  that  time.  [72]  However,  the  skidmarks 
from  their  starting  point,  from  our  observation,  I 
hesitate  to  state  what  was  said  that,  at  that  time  be- 
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cause  it  has  been  quite  a  period  of  time  back  and 
I,  reluctant  to  say  something  that  I  can't  back  up 
but  the  skidmarks  themselves  were  obviously  fresh 
on  the  road  by  their  texture  and  all  and  did  continue 
from  their  starting  point  over  the  hill  down  in  line 
with  the  other  vehicle  and  ended  at  the  wheelmark 
or  wheels  of  the  Government  vehicle.  As  such,  I  feel 
that  they,  we,  were  determined  that  they  were  the 
skidmarks  of  that  vehicle,  the 

Q.  In  other  words,  you  determined  they  were 
the  skidmarks  of  this  vehicle  because  they  ap- 
parently were  fresh  skidmarks  that  had  been  made 
recently,  is  that  right? 

A.  That's  right.  The  other  skidmarks  that  we 
saw  there  in  the  road  as  being  thrown  out  were 
determined  as  not  being  part  of  it  because  of  their 
texture.  It  was  more  or  less  obvious  to  myself  that 
they  had  been  there  some  time,  whether  that  day 
or  not,  it's  hard  to  determine,  but  they  were  not 
minutes  old.   They  were  apparently  quite  old. 

Q.  Now,  the  skidmarks  indicated  that  the  Gov- 
ernment vehicle  was  proceeding  west  on  Fremont 
Street,  is  that  correct?      ,      A.     That  is  correct. 

Q.  And  that  he  was  on  the,  they  are  in  a  lane, 
that  is,  the  lane  next  to  the  double  line,  he  was  to 
the,  closest  to  the  double  line,  is  that  correct,  until 
he  started  to  turn  off  into  [73]  the,  the  north  lane, 
outside  lane,  is  that  correct? 

Mr.  O'Donnell:  You  understand  that  question, 
Mr.  Davenport? 
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The  Witness:     I  believe  I  do. 

The  Court:  Let  the  reporter  read  it  to  you 
again. 

(Question  read.) 

Mr.  O'Donnell:  Oh,  I  suggest  that  question  be 
reframed,  may  it  please  the  Court. 

Mr.  Scholz:     I  have  no  objection. 

The  Court:     Oh,  yes. 

Q.  In  other  words,  the  skidmarks  indicated  the 
Government  vehicle  was  traveling,  before  it  started 
to  make  a  turn,  in  the  inner  lane,  that  is,  the  lane 
closest  to  the  double  line,  is  that  correct? 

A.  No,  sir.  As  I  remember,  I  don't  think  so. 
I  believe  that  the  Government  vehicle  was  traveling 
in  the  outside  lane  next  to  the  curb  when  it  came 
around  the 

Q.  Now,  you  have  drawn  a  line  indicating  a  skid- 
mark. Is  that  supposed  to  represent  the  left  wheel 
or  wheels  of  the  Government  vehicle  or  the  right 
wheel  or  wheels'? 

A.     Do  you  have  the  sketch  there,  sir? 

Q.  Yes,  I  am  not  trying  to  confuse  you,  Officer; 
I  am  just  trying  to  get  the  facts. 

A.  Oh,  I  understand.  I  am  trying — if  you  will 
bear  with  me — I  probably  sound  confused. 

Q.     No,  not  at  all. 

A.  I  am  trying  to  recall  some  of  those  things  as 
you  go  along.  As  I  remember  the  skidmarks,  it 
showed  [74]  them  from \ 
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Q.     Would  a  reference  to  Exhibit  1G  help  you? 

A.  I  believe  that  there  was  only  one  distinct  skid- 
mark, not  from  both  wheels  and  I'm  not  sure,  I 
wouldn't  want  to  say  at  this  time  whether  it  was  the 
left  or  the  right.    However,  I  don't  remember. 

Q.  In  other  words,  as  I  understand  you,  you 
don't  remember  whether  that  skidmark  was  made 
by  the   left   wheels   or  the   right   wheels? 

A.     No,  sir. 

Q.  Did  the  direction  of  the  skidmarks  indicate 
that  the  Government  vehicle  was  turning  to  the 
right  or  north  ? 

A.  At  what  time,  sir?  You  mean,  were  they  go- 
ing to  make  a  left  turn  before  the  accident? 

Q.  No.  No,  the  question  I  asked,  Sergeant,  is 
this:  Did  the  skidmark  that  you  testified  to  show 
that  the  car  was  going  to  the  north,  that  is,  to  the 
right,  or  to  the  north,  in  that  general  direction  ? 

A.  The  skidmarks  were  generally  in  a  straight 
line  at  an  angle  from  the,  the  white  line  dividing 
the  lanes  to  the,  slightly  to  the  north.  I  think,  as 
I  have  drawn  it  there  on  the  scale,  on  the 

Q.  Now,  you  indicated  that  the  skidmark  was 
approximately,  the  end  of  the  skidmark  was  approx- 
imately 22  feet  north  of  the  double  white  line,  is 
that  correct? 

A.  Well,  you  can  determine  that  a  little  closer, 
the  military,  the  front,  the  left  front  wheel  of  the 
military  police  vehicle  at  the  final  resting  place  is 
8  feet  and  8  inches  from  the  curb,  the  skidmark 
ended  [75]  at  the  rear  wheel  of  the  vehicle. 
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Q.  Which  wheel?  Which  rear  wheel,  do  you 
know? 

A.  Would  be  the  right  rear  wheel,  right  rear 
of  the  vehicle. 

Q.  The  skidmark  ended  at  the  right  rear  wheel. 
Then  the  skidmarks  made  were  by  the  rear  wheels 
of  the 

A.     I  don't  want  to  say  that;  no,  sir. 

Q.  All  right.  I  don't  want  you  to  say  anything 
you  don't  want  to. 

A.  The  skidmarks  are  there,  however.  It  doesn't 
necessarily — I  don't  know  which  one  it  was  that 
made  that.    I  can't  answer  that  truthfully. 

Q.  I  know  it's  quite  difficult,  Sergeant.  I  sym- 
pathize with  you.  By  looking  at  Exhibit  16,  would 
you  not  state  that  those  skidmarks  start  from  the 
white  line,  north  of  the  double  line  and  run  ap- 
proximately as  far  as  that  photograph  is  concerned, 
about  3  feet  to  the  north? 

A.  I  wonder  if  I  could  ask  you  to  repeat  that 
again. 

Q.    Yes,  please. 

(Question  read.) 

A.  When  you  say  "  start  from  the  white  line 
north  of  the  double  line " 

Q.  The  white  line  which  is  the  dividing  line  on 
the  north,  for  the  westbound  traffic,  that  is  what  I 
mean.  They  start  from  that  white  line,  do  they  not  % 

A.     Very  close  to  it;  yes,  sir. 
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Q.  And  the  photograph  indicates,  does  it  not, 
that  they  branch  off  on  a  northwest  by  west  direc- 
tion? A.     Yes,  sir. 

Q.  And  as  far  as  the  photograph  is  concerned, 
does  it  indicate  [76]  that  they  end  about  north  3  or 
4  feet  of  the  white  line  which  divides  the  westbound 
traffic  % 

A.  On  the  photograph,  on  the  end  of  the  photo- 
graph here  you  mean  ? 

Q.     Yes. 

A.  Well,  I,  I,  it's  hard  to  determine  exactly  the 
distance  there  from  this  photograph  here. 

Q.  Well,  what  would  be  your — were  you  there 
when  the  photographs  were  taken,   Sergeant? 

A.  I  was  working  on  other  parts  of  the  accident 
and  I  was  not  observing  Officer  Simpson  at  the  time 
taking  the  pictures.  In  fact,  I  never  saw  the  pic- 
tures until  this,  very  recently. 

Q.  Sergeant,  you  mentioned  that  Park  Avenue 
is  50  feet  at  the  widest.  Now,  that's  an  odd-shaped 
intersection'?  A.     Yes,  sir. 

Q.  You  note.  And  did  }^ou  mean  when  you  said 
50  feet  at  the  widest,  did  you  mean  from  the  east 
curb  of  Park  Street  to  the  point  indicated  here  by 
the  edge  of  the  pavement  and  the  curb  % 

A.  You  can  observe  here  from  our  diagram  more 
accurately  at  a  point  which  would  probably  be  the 
continuation  of  the  inside  of  the  sidewalk  and  con- 
tinuing it  out. 

Q.     Oh,  I  see. 
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A.  No,  sir ;  the  other  way.  Up  and  down.  North 
and  south. 

Q.     Oh,  you  mean  this  way  %  A.     Yes. 

Q.     Oh,  I  see  what  you  mean.    That's  the  way? 

A.  Up  here  right  across.  You  see,  from  our — 
which  is  very  similar  but  ours  isn't  to  scale,  the 
exact 

Q.     Oh,  I  see.  You  took  a  prolongation  of  the 

A.     Right  here.  [77] 

Mr.  O'Donnell:     West  of  the  curb-line. 

Air.  Scholz :     West  of  the  curb-line. 

The  Witness:     At  an  angle  right  here. 

Mr.  Scholz:  Oh,  I  see.  But  the  width  from  the 
east  curb-line  to  the  edge  of  the  pavement  there, 
well,  that  speaks  for  itself.  Is  approximately  a 
hundred  feet. 

Q.     You  arrived  there,  Sergeant,  about  6 :41  p.m.  % 

A.  Approximtaely.  It's  on  the  report  there,  I 
believe. 

Q.  Well,  anyway,  that's  the  date  you  arrived. 
I  don't  care — and  did  you  have  any  discussion  with 
anybody  at  the  time  of  the  accident? 

Mr.  O'Donnell:  I  am  going  to  object  to  any 
dicussion,  may  it  please  the  Court,  unless  the  plain- 
tiff was  there.  The  discussion  wouldn't  be  binding 
upon  the  plaintiffs  in  this  action. 

Mr.  Scholz :  Well,  at  the  time  the  plaintiffs  were 
there  then. 

The  Court:  Well,  I  think  you  ought  to  lay  a 
foundation. 
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Mr.  Scholz:  It's  a  preliminary  question.  I  don't 
know  whether  he  had  discussion  or  not.  I  just  asked 
if  he  had  any  discussion. 

A.  We  weren't  able  to  talk  very  extensively  to 
anyone  there.  As  I  remember,  I  believe  that  the 
one  soldier  had  not  been  taken  away  yet  and  we 
were  able  to  ask  him — I  don't  remember  any  discus- 
sion pertaining  to  the  accident  at  the  time  this 
accident,  [78]  about  injuries,  I  think,  one  of  the 
soldiers,  I  think,  they  were  just  getting  ready  to 
take 

Q.  Your  testimony  then  is  to  the  best  of  your 
recollection,  you  don't  remember  discussing  it  with 
anybody  at  the  time  of  the  accident? 

A.     Not  at  the  scene  of  the  accident. 

Q.  That's  what  I  meant;  the  scene  of  the  acci- 
dent. 

Mr.  Scholz:     I  think  that's  all. 

Redirect  Examination 
By  Mr.  O'Donnell: 

Q.  Mr.  Davenport,  you  have  investigated  many 
accidents  during  your  police  career,  have  you  not? 

A.     Quite  a  few;  yes,  sir. 

Q.  And  as  a  part  of  your  work,  you  measure 
skidmarks  ?  A.     That  is  correct. 

Q.  And  make  a  complete  investigation  as  to  all 
the  surrounding  circumstances? 

A.     As  much  as 

Q.     Of  every  accident,  do  you  not? 
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Mr.  Scholz:  I  object  to  what  he  says  they  do, 
any  other  accidents. 

Mr.  O'Donnell:     I  want  to  clear  it  up  now. 

Q.  Is  there  any  doubt  in  your  mind  that  the 
skidmarks  about  which  you  have  testified  here  today 
which  you  say  extend  for  102  odd  feet,  are  not  the 
skidmarks  from  the  Government  vehicle? 

A.     I  definitely  stated  they  were  the  skidmarks. 

Q.     They  were  the  skidmarks. 

Mr.  O'Donnell:     I  think  that's  all.  [79] 

Mr.  Scholz:     That's  all,  Sergeant.    Thank  you. 

(Witness  excused.) 

Mr.  O  'Donnell :  Now,  you  made  a  statement,  I 
think  you  ought  to  have  it  in  the  record,  from  what 
point  to  what  point  Park  Avenue  at  this  intersection 
is  100  feet? 

Mr.  Scholz:  I  think  I  made  a  careful  note,  may 
be  wrong.  From  the,  from  the  east  curbline  of  Park 
where  the,  the — — 

Mr.  O  'Donnell :  That 's  the  property  line  you  are 
on  now\ 

Mr.  Scholz :  Yes,  the  property  line  to  the  edge  of 
the  pavement  is  4  and  4%,  let's  see. 

M r.  O'Donnell :     Let  us  stipulate. 

Mr.  Scholz:     That  would  be  about 

Mr.  O'Donnell:     Let  us  stipulate  from  A  to  B. 

Mr.  Scholz:     It's  here.    You  can  figure  it  out. 

Mr.  O'Donnell:     Is  90  feet  o.k.<? 

Mr.  Scholz:     Don't  mark  it  up. 
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Mr.  O'Donnell:  That's  all  right.  I  mean  that's 
not  important. 

Mr.  Scholz:  I  just  want  to  know  where  he  is 
measuring  from. 

Mr.  O'Donnell:     Mr.  Hartshorn.  [80] 

EDWIN  H.  HARTSHORN 

called  as  a  witness  by  the  Plaintiffs,  having  been 
first  duly  sworn  by  the  Clerk,  was  examined  and 
testified  as  follows: 

The  Clerk:  Be  seated,  please.  Would  you  state 
your  name,  sir? 

The  Witness:     Edwin  Herbert  Hartshorn. 

The  Clerk:  Would  you  spell  your  last  name, 
please  ? 

The  Witness:     H-a-r-t-s-h-o-r-n. 

Direct  Examination 
By  Mr.  O'Donnell: 

Q.     Mr.  Hartshorn,  where  do  you  live? 

A.     I  live  at  150  10th  Street,  Pacific  Grove. 

Q.     And  what  is  your  business  or  occupation? 

A.  I  am  a  bus-driver,  sir,  at  the  Bay  Rapid 
Transit  Company  in  Monterey. 

Q.  And  the  Bay  Rapid  Transit  Company  is  a 
passenger 

A.     It  is  a  city  line,  transit  company. 

Q.     Oh,  city  transit  company?  A.     Yes,  sir. 

Q.  And  that's  the  city  of  Monterey,  Pacific 
Grove  ? 

A.  That  takes  in  Monterey,  Pacific  Grove  and 
Carmel 
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Q.     And  how  long  have  you  been  in  their  employ  1 

A.  I  have  been  there  now  three  years  as  of  the, 
March  28th  this  year. 

Q.  And  you  were  employed  as  a  bus-driver  by 
that  concern  on  May  11,  1946,  is  that  correct? 

A.  No,  sir,  I  was  employed  there  March  28, 
1946. 

Q.     I  see,  but  you  were  so  employed  on  May  11 1 

A.     Yes,  sir;  I  was  there;  yes,  sir.  [81] 

Q.  1946.  And  on  May  11,  1946,  what  was  your 
run  ? 

A.  It  was  the  Fremont  Extension  run,  sir.  It's 
Route  7. 

Q.  And  by  the  Fremont  Extension  run,  do  you 
run  over  and  across  Fremont  Extension  ? 

A.     Yes,  sir. 

Q.  And  do  you  pass  the  portion  of  Fremont  Ex- 
tension where  Park  Avenue  enters  Fremont  Exten- 
sion? A.     I  do,  sir. 

Q.  And  you  are  familiar  with  the  contour  of  the 
ground  there  at  that  particular  location? 

A.     I  am,  sir. 

Q.  Have  you  worked  continuously  on  the  run 
Number  7,  that  is,  the  Fremont  Extension  run  ? 

A.     At  that  time  I  had;  yes,  sir. 

Q.     You  are  not  on  that  run  any  longer? 

A.     I  am  not  any  longer,  no. 

Q.  Now,  }^ou  say  you  operate  a  bus.  Do  you 
drive  the  bus  ?  A.     Yes,  sir. 
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Q.  And  I  presume  it  is  similar  to  a  San  Fran- 
cisco bus.   You  collect  fares? 

A.  Yes,  sir,  we  handle  the  cash,  everything.  It 
is  one-man  operated. 

Q.     One-man  operated  ?  A.     Yes,  sir. 

Q.     And  how  big  are  these  busses? 

A.     They  are  27  passengers. 

Q.  Twenty-seven  passengers.  Can  you  tell  us 
approximately  how  high  you  sit  above  the  ground 
wyhen  you  operate  one  of  those  busses? 

A.  That  particular  bus,  the  bus  No.  65,  it  clears, 
my  vision  is  clear  out  of  the  window,  that  is,  out 
looking  through  the  window  is  just  about  8  feet. 
I  measured  it.  [82] 

Q.     So  you  are  elevated  8  feet,  is  that  correct? 

A.     That's  right. 

Q.     From  this  point  of  vision? 

A.     In  that  particular  bus ;  yes,  sir. 

Q.  And  you  remember  on  May  11  you  were 
operating  this  particular  bus,  is  that  correct? 

A.     Yes,  sir;  I  was. 

Q.  Now,  on  May  11  at  or  about  6 :40  p.m.  of  that 
day  did  you  witness  an  accident  at  the  point  on 
Fremont  Avenue  where  Park  Avenue  enters  into — 
or  Fremont  Extension,  rather  ?  A.     Yes,  I  did. 

Q.  You  did.  Do  you  know  Mr.  Penders,  the 
plaintiff  in  this  action?  A.     Yes,  sir. 

Q.  Walter  Penders.  And  you  became  acquainted 
with  him  since  the  happening  of  this  accident  ? 

A.     That's  right,  sir. 
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Q.  And,  now,  you  subsequently  learned  he  was 
operating  an  automobile  on  that  day? 

A.     Yes,  sir. 

Q.  Where  was  Mr.  Penders  operating  his  auto- 
mobile on  Fremont  Extension  when  you  first  ob- 
served his  car? 

A.  He,  he  was  in  my  lane.  I  was  on  the  outside 
lane  going  eastward  on  Fremont  Extension  and  he 
was  in  front  of  me  at  that  time. 

Q.     At  that  time?  A.     Yes,  sir. 

Q.  And  approximately  how  far  west  of  Park 
Avenue  was  it  when  you  first  observed  Mr.  Penders' 
car  in  the  outside  lane  traveling  east? 

A.  Well,  I  would  say  it  was  about  300,  three  to 
four  hundred  feet  west  of  the  intersection,  pardon 
me,  the  intersection  across  the  street  from  Park 
Avenue.  [83] 

Q.     I  see. 

A.  There  is  a,  there  is  a  side  street  in  there.  I 
forget  the  name  of  it  now. 

Q.  That's  the  side  street.  What  is  the  name  of 
that 

A.  Yes,  sir,  it's  practically  down,  there's  Mon- 
terey College  there,  there's  an  intersection  that  goes 
into  Monterey  College  there,  I  mean  it  was  there, 
it  was  there  at  that  time. 

The  Court:  Approximately  400  feet  west  of  the 
intersection  on  that  map? 

The  Witness:  Yes,  sir.  There's  an  intersection 
down  there  now  about  where  your  finger  is  now. 
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Q.  That  is  just  about  where  you  first  observed  it 
in  the  outside  lane   traveling   east? 

A.     Yes,  sir. 

Mr.  Scholz:     That's  Augussita. 

Mr.  O'Donnell:  No,  he's  talking  about  some- 
thing different.  He  is  talking  about  something  dif- 
ferent. 

Mr.  Scholz:     All  right. 

Q.  Now,  will  you  tell  us  what  you  observed  in 
the  operation  of  Mr.  Penders  car  after  you  first 
saw  it  at  the  place  that  you  have  already  indicated? 

A.  Well,  I  was  going  the  same  direction  and  he 
cut  over  into  the  second  lane,  the  inside  lane. 

Q.     That  would  be  next  to  the  double  line1? 

A.     Yes. 

Q.     Dividing  the  highway? 

A.  That's  right,  and  he  went  on  up  the  street, 
this,  I  should  say  about  to  the  end  of  that  intersec- 
tion on  the  upper  side  of  the  intersection.  There's 
a  golf  course  there  on  the  righthand  side.  [84] 

Q.     That's  the  Del  Monte  Golf  Course? 

A.  I  don't  know  the  name  of  the  street,  I  can't 
remember  it  now,  and  then  he  cut  over  across  the 
white  line  and  I  noticed  an  Army  vehicle  coming 
down  the  street. 

Q.  Now,  just  before  we  get  to  that;  now,  as 
you — can  you  step  down  here,  if  you  will? 

A.     Yes.    (Steps  down.) 

Q.     I  don't  think  you  have  seen  this  map  before? 

A.     Yes,  sir.   I  was  studying  it  this  morning. 
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Q.  Oh,  I  see.  Now,  you  are  familar  with  the 
map.  This  is  west,  Monterey  is  here  and  Del  Monte, 
this  is  Fremont  Extension,  this  is  Park  Avenue. 
What  is  the  name  of  this  street  again? 

Mr.  Scholz:     Augussita  Eoad. 

Q.  Augussita  Road,  you  are  familiar  with  Augus- 
sita Road  also?  A.     Yes,  sir. 

Q.  Now,  bearing  in  mind  that  the  scale  of  this 
map  is  one  inch  to  twenty  feet — every  inch  upon  this 
map  represents  twenty  feet,  twenty  feet  distance — 
can  you  point  out  to  us  where  it  was,  if  you  can, 
on  this  particular  map  that  Mr.  Penders  car  was 
driven  out  into  the  inside  lane  going  east? 

A.  Well,  I  would  say  on  the  average  just  looking 
at  the  map  here,  right,  he  cut  over,  let's  see,  this 
is  the  outside  lane,  right  over  here  is,  he  cut  into 
this  lane  here. 

Q.  Cut  into  this  lane.  And  by  "this  lane,"  you 
mean  the  inside  lane? 

A.     Inside  lane  going  east. 

Q.     Going  east,  traveling  east  ?  A.     Yes,  sir. 

Q.     And  where  did  you  mark  that? 

A.     Right  about 

Q.  We  will  just  put  a — and  that  will  be  H-l 
which  indicates  the  position  of  Mr.,  no,  which  indi- 
cates the  place  where  Mr.  Penders  drove  his  car 
from  the  outside  lane  to  the  inside  lane  on  the 
eastbound  traffic  side  of  the  highway? 

A.     That's  right. 

Q.     Is  that  correct?  A.     That's  right. 
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Q.  All  right.  Now,  as  Mr.  Fenders  drove  his 
automobile  from  the  outside  lane  to  the  inside  lane, 
did  you  observe  him  put  his  hand  out  or  make  any 
other  signals'?  A.     Yes,  sir,  I  did. 

Q.  And  about  the  same  time  can  you  tell  us 
about  when  he  put  his  hand  out? 

A.  He  put  his  hand  out  right  after  he  cut  out 
into  the  other  lane,  to  pass  over  the  double  line. 

Q.  And  he  continued  to  keep  his  hand  out  how 
long,  as  you  remember? 

A.  He  continued  right  up  until  he  made  the 
turn. 

Q.     Until  he  made  the  turn"?  A.     Yes,  sir. 

Q.  All  right.  Now,  we  have  him  at  point  H-l 
cutting  into  the  inside  lane  of  the  eastbound  traffic 
side  of  the  highway.  Now  will  you  trace  his  course 
for  us  with  that  pencil  and  show  where  he  made  the 
turn  into  Park  Avenue? 

A.  Well,  he  continued  right  on  up  the  street, 
T  would  say, 

Q.     You  are  marking  that  on  the  inside 

A.  I  am  marking  that  on  the  inside  lane  going 
east;  yes,  sir. 

Q.     Going  east? 

A.  And  I  should  say  he  continued  right  on  up 
to  about  here  and  then  he  cut  over.  He  made  a  left 
turn  right  here.  [86] 

The  Court:     H-2,  is  it? 

Q.     I  see.    H-2.    H-2,  right  about  here? 

A.     That's  right. 
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Q.  H-2  indicates  the  position  of  Mr.  Penders  car 
on  the  highway  when  he  proceeded  to  make  his  turn 
to  the  left?  A.     That's  right. 

Q.  And  up  to  that  time  Mr.  Penders  at  all  times 
had  his  hand  extended,  is  that  correct? 

A.     That's  right. 

Q.  Indicating  his  intention  to  turn.  Now,  at  that 
time  did  you  notice  any  automobiles  approaching 
from  the  east  on  Fremont  Street,  Fremont  Exten- 
sion? 

A.     Coming  in  the  opposite  direction? 

Q.    Yes. 

A.  There  was  only  one,  sir.  That  was  the  Army 
vehicle. 

Q.     That  was  the  Army  vehicle? 

A.     Yes,  sir. 

Q.  Now,  can  you  indicate  upon  this  map  where 
it  was  that  you  first  observed  the  approach  of  this 
Army  vehicle  from  the  east? 

A.     I  should  say 

The  Court:  You  mean  where  was  he  or  was  the 
Army  vehicle? 

Mr.  O'Donnell:  Strike  that  out,  Miss  Reporter, 
and  we'll  start  all  over  again.  He  saw  this  Army 
vehicle  approaching. 

Q.  Where  were  you  when  you  first  observed  the 
approach  of  this  Army  vehicle? 

A.  At  that  time  I  was  just,  well,  just  below  this 
intersection  right  in  here,  between  this  newer  inter- 
section [87]  that's  in  here  now  and  this  one. 

Q.     Will  you  mark  on  the  map  approximately  to 
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the  best  of  your  recollection  where  you  were  when 

you  first  observed  the  approaching  Army  vehicle? 

A.  I  should  say  I  was  about  200  feet  below  this 
intersection. 

Q.     Two  hundred  feet  below  this  intersection? 

A.     That's  right.    As  close  as 

Q.  Well,  I  guess  we  wouldn't  be  able  to  get  that 
on  then  because  that  would  be  a  hundred  feet,  that 
would  be  way  down  here  ?  A.     Way  down  here. 

Q.  Well,  we'll  mark  it  down  there.  That  will  be 
H-3,  indicating  your  position  when  you  first  ob- 
served the  approaching  Army  vehicle.  Where  was 
it  that  you  first  observed  the  Army  vehicle? 

A.  I,  he  was  about,  oh,  a  good  175  to  200  feet 
the  other  side  of  this  pole  on  the  corner  here,  on 
this  inside  lane. 

Q.     On  the  inside  lane? 

A.  No,  see,  the  outside  lane  coming  westward 
would  be  the  outside  lane  he  was  following  on  the 
outside  lane. 

Q.     Outside  lane?  A.     That's  right. 

Q.     All  right.   Now,  how  many  feet  did  you  say? 

A.     I  would  say  around  175,  200  feet. 

Q.     Of  this  pole  here?  A.     That's  right. 

Q.  Right  about,  his  position  where  I  have 
marked  it  there? 

A.  That's  right.  There's  a  Shell  station  right  in 
here,  service  station.  [88] 

Q.     There's  a  Shell  station.   You  observed 

A.  Service  station.  He  was  practically  just  op- 
posite that  Shell  station. 


126  United  States  of  America  vs. 

(Testimony  of  Edwin  H.  Hartshorn.) 

Q.  That  Shell  station.  So  that  will  be  marked 
H-4  indicating  the  position  of  the  Army  vehicle 
when  you  first  observed  it.  A.     That 's  right. 

Q.  Now,  at  that  time  did  you  have  occasion  to 
observe  the  rate  of  speed  that  Army  vehicle  was 
traveling  ? 

A.  No,  sir,  I  couldn't  tell  you,  coming  facing  me 
like  that,  I  couldn't  tell  you  just  how  fast  he  was 
going. 

Q.  Now,  you  continued  all  this  time  to  be  travel- 
ing easterly,  is  that  correct  ?  A.     That's  right. 

Q.  What  was  the  next  thing  that  attracted  your 
attention  to  the  Army  vehicle? 

A.  Well,  I  noticed  at  the  rate  of  speed  he  was 
going  and 

Mr.  Scholz:  Well,  just  a  minute.  You  testified 
just  a  minute  ago  that  you  couldn't  tell  the  speed 
the  Army  vehicle  was  going. 

The  Witness:  Well,  I  couldn't.  I  couldn't  tell 
you  just  how  fast  he  was  going  but  I  know  he  was 
going  at,  well,  he  was  going  right  along,  that  way. 

Q.     You  would  say  it  was  a  rapid  rate  of  speed? 

A.     Yes. 

Q.  But  you  wouldn't  want  to  indicate  the  miles 
per  hour?  A.     No,  I  couldn't  do  it. 

Q.  All  right.  Now,  could  you  tell  us  what  you 
observed  after  you  saw  the  cars  in  their  respective 
positions  ? 

A.  I  saw  [89]  the  way,  the  position  that  Mr- 
Penders  was  in,  the  way  that  he  was  goin^  that 
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either  the  Army  vehicle  was  going  to  have  to  cut 
out  around  and  miss  him  on  the  westward  side  of 
the  inside  lane  or  there  was  going  to  be  an  accident 
right  there.   I  saw  that  much  in  a  hurry. 

Q.  Did  you  observe  the  Army  vehicle  at  the 
spot  which  we  have  marked  H-4  before  Mr.  Penders 
started  to  make  the  turn  at  the  point  that  you  have 
indicated  by  H-2,  if  you  remember? 

A.  Have  to  study  this  a  minute.  I  saw,  yes,  he 
was,  after  he  made  the  turn,  I  couldn't  see,  you 
couldn't  see  the  vehicle,  the  Army  vehicle  until  after 
he  was  over  in  here.  That's  when  I  noticed.  He  was 
across  the  white  line  when  I  could  see  the  Army 
vehicle. 

Q.  As  that  Army  vehicle  approached  Mr.  Pen- 
ders car,  can  you  tell  us  the  manner  in  which  it 
was  being  operated0?  A.     Mr.  Penders'  car? 

Q.     No,  the  Army  car. 

A.     The  Army  vehicle. 

Q.     As  it  approached  Mr.  Penders'  car? 

A.  Well,  as  it  came  up,  the  closer  it  got,  I  could 
see  that  he  had  noticed  the  vehicle  in  the  street,  the 
other  vehicle.  You  could  tell  that  he  was  applying 
the  brakes  because  the  Army  vehicle  was,  you  could 
tell  that  he  was  putting  on  brakes,  not,  because  the 
Army  vehicle 

Q.  What  indicated  to  you  the  driver  of  the  Army 
vehicle  was  applying  the  brakes? 

A.  Well,  I  noticed  that  the  car  was,  you  [90] 
know  how  when  you  put  on  the  brake  all  the  way 
like  that,  it  will  try  to  go  sideways. 
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Q.     It  kind  of  swayed? 

A.     Swayed,  that's  it. 

Q.     Now,  you  witnessed  the  collision,  did  you? 

A.     Yes,  sir. 

Q.  And  will  you  tell  us  what  parts  of  these  two 
cars  collided? 

A.  The  front  end  of  the  Army  vehicle  hit  the 
civilian  car  at,  right  just  behind  the  column  right 
behind  the  front  bumper.  That  is  where  the  point 
of  impact  was.   That's  where  it  first  hit  was  there. 

Q.  Can  you  point  out  on  this  map  the  position 
of  Mr.  Penders'  car  at  the  time  it  was  struck  by  the 
Army  car  ?  A.     Mr.  Penders '  car  ? 

Q.     Yes,  Mr.  Penders'  car,  bearing  in  mind 

A.  He  came  on  around  like  this  coming  out  of 
this  street  right  here,  I  should  say  it  was  about, 
this  is,  this  is  where  the  car  stopped. 

Q.     That's  about  Mr.  Davenport's 

A.  Well,  I  should  say  that  it,  that  it  was  about 
15  feet,  15  or  20,  from  the  point  of  impact. 

The  Court :     What  was  about  15  to 

The  Witness :  The,  the  civilian  car.  It  went  back 
down  the  hill,  it  went  right  sideways,  when  that 
Army  truck  hit  it,  it  knocked  it  sideways. 

Q.     Knocked  it  sideways,  did  it? 

A.     Yes,  sir. 

Q.     And  approximately  15  feet,  did  you  say? 

A.     Yes,  sir. 

Q.  And  when  Mr.  Penders'  car  came  to  rest, 
what  was  its  position  ?  [91] 

A.     It  was  up  against  the  curb,   sir. 
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Q.     Up  against  the  curb  of  the 


A.  On  the  curb  facing  on  the  Fremont  Extension 
where  you  come  out  on  Park  Street  is  about,  you 
got  the  curb  right  here. 

Q.     Yes. 

A.     Well,  his  front  wheel  was  up  against  here. 

Q.  Will  you  mark  that  now?  All  right.  That's 
Penders'  car  about  like  this?  A.     That's  right. 

Q.     That  will  be  D-5. 

The  Court:     H-5. 

Mr.  O'Donnell:  Or  H-5,  rather.  I  beg  your 
pardon. 

Q.  Now,  you  say  that  Mr.  Penders'  car  was 
thrown  about  15  feet?  A.     Yes,  sir. 

Q.  Will  you  mark  on  there,  if  you  will,  approxi- 
mately to  the  best  of  your  recollection  the  point  of 
impact,  that  is,  where  the  two  cars  collided? 

A.     Let's  see,  this  is — it's  hard  to  tell. 

Q.     You  understand  my  question? 

A.     Yes,  sir.    I'm  just  studying  this  map. 

Q.  Well,  let  me  ask  you  this  before  you  answer 
that  question :  Maybe  I  can  help  you  out  a  wee  bit. 
How  far  had  Mr.  Penders  completed  his  turn,  or 
how  far  had  he  proceeded  over  the  north  portion 
of  Fremont  Street  when  he  was  struck  by  the  Gov- 
ernment automobile  ? 

A.  He  was  in  the  outside  lane,  practically  out  of 
it,  in  fact. 

Q.     He  was  practically  out  of  the  outside  lane  ? 
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A.     That's  [92]  right. 

Q.  And  by  the  "outside  lane,"  you  mean  the 
outside  lane  on  the  north? 

A.     On,  on,  let's  see,  would  be  the  westward. 

Q.     Of  the  westbound  traffic? 

A.     That's  right. 

Q.     And  you  say  he  was  practically  out  of  it? 

A.     Yes,  sir. 

Q.     He  was?  A.     He  was. 

Q.  And  the  Army  vehicle  struck  him  on  the  right 
side,  just  about  the  cowl,  is  that  correct? 

A.     Yes,  sir. 

Q.  All  right,  now.  Will  you  mark  the  position, 
if  you  will,  of  Mr.  Penders'  car  at  the  time  of  the 
impact  ? 

A.  Came  up  around  here,  I  would  say,  right  in 
about  here. 

Q.    Relieve  you 

A.     Figure  that  out  on  the  map. 

Q.     Yes,  and  that  will  be  H-6.   Thank  you. 

The  Court:     Six. 

Q.  Which  indicates  the  position  of  Mr.  Penders' 
car  at  the  time  of  the  impact. 

'  The  Court :     I  think  we  will  take  a  recess  for  five 
minutes. 

Mr.  O'Donnell:     All  right,  Your  Honor. 
(Recess,  2:42  to  2:48  p.m.) 

Mr.  O  'Donnell :  All  right,  you  can  take  the  stand 
again. 

Q.     Now,  from  your  point  of  observation,  could 


Walter  L.  Fenders,  et  al.  131 

(Testimony  of  Edwin  H.  Hartshorn.) 

you  tell  approximately  how  fast  Mr.  Penders'  car 

was  traveling  up A.     Well 

Q.    to  the  time  of  the  impact?  [93] 

Mr.  Scholz:  Object  to  that  on  the  ground  that 
he  has  already  been  asked  and  answered,  and  he 
said  he  didn't. 

The  Court :     No,  he  referred  to  the  Army  vehicle. 

Mr.  Scholz:     Oh.   I  withdraw  the  objection. 

The  Court:  That  question  has  never  been  asked 
before. 

A.  I  would  say  Mr.  Penders'  car  was  traveling 
at  approximately  10  to  15  miles  an  hour. 

Q.  Now,  after  the  impact  what,  if  anything,  did 
you  do? 

A.  After  the  impact,  I  stopped  the  bus  as  soon 
as  I  seen  what  was  happening,  I  slowed  down, 
stopped  the  bus.  I  had  such  a  load  that  the  rest  of 
my  passengers  couldn't  see  so  I  stopped  the  bus 
and  told  everybody  to  remain  in  the  bus  until  I  got 
back.  I  took  the  fire  extinguisher  with  me  and  went 
over  to  the  cars  and  it  was  smoking.  Where  they 
hit,  where  the  cars  hit,  it  broke  the  gasoline  line 
off  and  it  was  smoking  and  I  thought  it  was  going 
to  catch  afire  so  I  extinguished  it  and  I  noticed  that 
the  one  lady  in  the  back  seat,  her  head  was  laying  on 
the  running  board  and  due  to  a  cut  in  the  side  of 
her  face,  the  blood  was  running  in  her  mouth  and 
her  head  was  down  and  she  was  choking  so  I  moved 
her  head  to  the  back  seat  and  she  stopped  right  off. 

Q.     Do  you  recall  which  woman  that  was? 
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A.  She  had  on  a  flowered  dress.  I  don't  just 
recall.    She  was  the  younger  of  the  two. 

Q.     Were  you  there  when  the  police  arrived? 

A.  No,  I  wasn't.  I  called  the  Police  Department 
and [94] 

Q.     And  you  went  on  your  way,  did  you? 

A.  I  called  the  Police  Department  and  they  told 
me  to  go  along  and  they  were  waiting  for  me  when 
I  got  back  to  the  depot. 

Q.  Now,  I  show  you  here  Plaintiff's  Exhibit  No. 
20  and  ask  you  whether  that  is  a  fair  representation 
of  the  position  and  condition  of  the  cars  involved 
in  this  accident  when  you  first  observed  them,  im- 
mediately after  the  impact  ?  A.     Yes,  sir,  it  is. 

Q.  And  can  you  identify  this  object  that  appears 
at  the  righthand  corner,  lower  corner,  of  the  photo- 
graph ? 

A.  Yes,  sir,  that  is  the  seat  out  of  the  Army 
vehicle. 

Q.     Seat  out  of  the  Army  vehicle? 

A.     Yes,  sir. 

Q.  And  calling  your  attention  to  Plaintiff's  Ex- 
hibit No.  19  and  calling  your  attention  particularly 
to  what  apparently  appears  to  be  an  automobile  seat 
in  the  lower  lefthand  corner,  I'll  ask  you  if  you  can 
identify  that? 

A.  Yes,  sir,  that  is  the  other  half  of  the  seat  of 
the  Army  vehicle,  I  would  say. 

Q.     The  other  half  of  the  Army  vehicle's  seat? 

A.     Yes. 
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Q.  You  have  continued  to  live  down  there  in  that 
vicinity,  is  that  correct  ? 

A.     Yes,  sir,  I  have  lived  there  all  the  time. 

Q.  And  has  the  contour — got  any  more — have  I 
got  all  those 

The  Clerk:  All  the  pictures,  I  believe.  Oh,  I'm 
sorry.   Here  are  two  more. 

Q.     Since  May  11,  has  the  condition 

The  Court:     1946.  [95] 

Q.  of  the  roadway,  that  is,  Fremont  Exten- 
sion in  the  vicinity  of  Park  Avenue,  is  it  in  the 
same  condition  today  as  it  was  at  the  time  of  the 
happening  of  this  accident  on  May  11,  1946  ? 

A.     Exactly  the  same,  sir. 


Exactly  the  samel  A.     Yes,  sir. 

The  road  hasn't  been 

Hasn't  been 

improved  by  widening  or  anything  else  % 


Q 
Q 

A 
Q 

A.     No,  sir. 

Q.  I  show  you  here  Plaintiff's  Exhibit  22  and 
21  and  ask  you  whether  that  is  a  correct  representa- 
tion of  the  road,  Fremont  Extension  in  that  vicinity 
at  the  time  of  the  accident? 

A.     Yes,  sir.    This  is  the,  looking  eastward. 

Q.     Yes,  sir,  and  are  you  looking  at  21? 

A.     This  is  looking  westward. 

Q.  I  see.  Fine.  I  will  show  you  a  photograph 
and  ask  you  whether  or  not  you  can  identify  that? 

A.     Yes,  sir.    I  took  it  myself. 

Q.     And  when  was  that  photograph  taken  % 

A.     That  photograph  was  taken,  I  can — may  I 
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look  at  my  paper  here,  sir?    I  have  negatives  in 

my  pocket. 

Q.     Let  the  Judge  see  the  photograph  while  you 


are 

A.     It  doesn't  have  it  on  here,  but  it  was 

,    Q.     Approximately? 

A.  I'll  tell  you  exactly  what  day  it  was.  I  got 
them,  I  got  them  yesterday  and  it  was  the  day  before 
yesterday.    This  is  Thursday.    It  was  Tuesday. 

Q.     Last  Tuesday?  A.     Tuesday  afternoon. 

Q.     That  would  be  the  12th? 

A.  Tuesday  afternoon  they  were  taken.  I  have 
the  negatives  right  here. 

Q.  I  see.  And  will  you  tell  us  what  this  photo- 
graph portrays?  A.     This  photograph 

The  Court:     This  is  looking  west? 

Mr.  O'Donnell:     This  is  looking  west,  yes,  sir. 

Q.     This  is  looking  west?  A.     Yes,  sir. 

Q.     That  is,  looking  west  on  Fremont  Extension? 

A.     Yes,  sir. 

Mr.  O'Donnell:  I  showed  those  to  you,  did  I  not? 
Yes. 

Mr.  Scholz:     Yes. 

Q.  How  far  west  of  Park  Avenue  were  you 
standing  when  this  photograph  was  taken? 

A.  As  near  as  I  could  figure  it  out,  I  paced  it  off 
at  100  feet ;  in  other  words,  I  figured  two  paces  to 
the  foot. 

Q.     About  200  paces?  A.     200  paces. 

Mr.  O'Donnell:  I  would  like  to  introduce  this 
into  evidence  for  the  purpose  of  the  record. 


Walter  L.  Fenders,  et  al.  135 

(Testimony  of  Edwin  H.  Hartshorn.) 

The  Clerk:     Plaintiff's  Exhibit  23  in  evidence. 

Q.  Referring  to  Plaintiff's  Exhibit  No.  23,  there 
is  on  the  right  hand  side  of  this  photograph  the 
picture  of  a  portion,  the  front  portion  of  a  machine 
coming  out  from  a  side  street,  is  that  correct? 

A.  That,  that  vehicle  sitting  there  is  a  1929 
Dodge. 

Q.     Is  that  your  car  ? 

A.  No,  it's  a  friend  of  mine.  It  was  placed  at, 
as  near  as  possible  to  the  accident,  where  the  [97] 
accident  was  sitting. 

Q.  I  see,  and  the  position  of  that  car  as  indicated 
in  this  photograph  is  approximately  where  the  acci- 
dent occurred  in  your  opinion'? 

A.     That's  right. 

Q.     I  see.  A.     As  near  as  I  could  figure. 

Q.  In  other  words,  that  was  the  position  of  Mr. 
Penders'  automobile?  A.     In 

Q.  On  Fremont  Extension  at  the  time  of  the 
actual  impact,  is  that  correct? 

A.  Yes,  sir.  Only  his  car,  automobile  would  be 
turned  in  the  opposite  way. 

Q.     Opposite  way.    I  see.  A.     Yes,  sir. 

The  Court:     Let  me  see  that  (to  Clerk.). 

Q.  Now,  as  you  drove  east  on  Fremont  Avenue 
at  this  particular  time,  other  than  Mr.  Penders'  car, 
were  there  any  other  cars  traveling  in  the  same 
direction?  A.     No,  sir. 

Q.     There  were  not?  A.     No,  sir. 

Q.     And  other  than  the  Army  vehicle,  were  there 
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any  cars  on  the  highway  traveling  in  the  opposite 

direction  at  that  immediate  time? 

A.     No,  sir,  I  didn't  see  a  one. 

Q.  So  at  the  time  of  the  accident,  the  south  side 
of  Fremont  Avenue  was  clear  of  traffic,  is  that 
correct?  A.     Yes,  sir. 

Q.  What  was  the  condition  of  the  weather  on 
that  particular  day,  Mr.  Hartshorn? 

A.     It  was  clear,  as  I  remember,  sir. 

Q.  And  the  accident,  from  the  testimony  here, 
happened  about  6:40  or  6:30;  was  it  light  at  that 
time?  A.     Yes,  sir.  [98] 

Q.  You  didn't  have  the  lights  of  your  car  burn- 
ing or  anything?  A.     No,  sir. 

Mr.  O'Donnell:  I  think  you  may  take  the  wit- 
ness. 

Cross-Examination 

By  Mr.  Scholz: 

Q.  Mr.  Hartshorn,  what  was  your  purpose  in 
taking  the  photograph  indicating  the  Plaintiff's 
Exhibit  No.  23? 

A.  I  took  the  photograph  on  my  own  accord. 
Nobody,  I  just  out  of  curiosity's  sake,  I  just  wanted 
to  see  how  far  you  could  see  down  that  street. 

Q.  Now,  isn't  it  a  fact  that  you  discussed  this 
matter  with  Mr.  Penders  several  times  before  this 
case  came  up  for  trial  ? 

A.  No,  I — Mr.  Penders  was  down  to  see  me  one 
time,  that's  all.  Mr.  Penders,  no,  I  never  discussed 
it  with  Mr.  Penders  at  all. 
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Q.     You  discussed  it 

A.  Mr.  O'Donnell?  Is  that  not  your  name?  You 
came  down  one  time. 

Mr.  O  'Domiell :     Yes,  sir. 

Q.  You  have  a  perfect  right,  but  simply  out  of 
curiosity  you  went  out  and  took  this  photograph? 

A.     I  did  myself;  yes,  sir. 

Q.  For  the  purpose  of  being  able  to  testify  here 
today?  A.     That's  right. 

Q.  And  you  knew  that  you  were  going  to  be 
called  by  the  plaintiff  as  a  witness  in  this  case? 

A.     Yes,  sir. 

Q.  I  show  you  herewith  a  copy  of  an  affidavit 
certified  as  a  true  copy,  purporting  to  have  been 
signed  by  you  on  May  13,  1946,  and  you  recall  I 
think  that  I  showed  it  to  you?  A.     Yes,  sir. 

Q.  and  you  stated  that  it  was  a  true  state- 
ment? A.     That's  right. 

Mr.  Scholz :  Now,  if  Your  Honor  please,  I  offer 
this  in  evidence  for  the  grounds  of  impeachment 
as  Defendant's  Exhibit  next  in  order.  I  think  it's 
C. 

The  Court:     C. 

The  Clerk:     Defendant's  Exhibit  C  in  evidence. 

Mr.  O  'Donnell :  Did  you  show  that  to  Mr.  Hart- 
shorn during  recess? 

Mr.  Scholz:  Yes.  Do  you  want  to  see  it  again? 
Better  show  it  to  him  again,  and  will  you  read  that 
to  be  sure  that  that's 

The  Witness:     Yes. 
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Mr.  Scholz:     a  true  statement? 

Q.  And  that  was  made  two  days  after  the  acci- 
dent? A.     I  believe  it  was. 

Q.  Do  you  recall  what  date  the  accident  hap- 
pened? A.     It  was  May  11th. 

Q.     1946?  A.     That's  right,  sir. 

Q.  And  this  was  made  on  May  the  13th,  1946. 
Now,  at  that  time  you  stated  that  the  sedan  which 
was  operated  by,  you  testified  operated  by  Mr. 
Penders  was  about  a  hundred  feet  west  of  Park 
Avenue  when  he  made  a  signal  for  a  left  turn  and 
at  the  same  time  slanted  diagonally  into  the  middle 
lane  of  the  opposite  half  of  the  highway,  is  that 
correct?  A.     That's  right,  sir.   [100] 

Q.  This  intersection  here  is  a  little  broad  at  the 
mouth  of  it,  that  is,  Park  Avenue  is  a  rather  broad 
intersection — I  think  we  stipulated  about  90  feet, 
is  that  correct?  A.     Yes. 

Q.  Now,  will  you  come  down  here  and  indicate — 
(witness  steps  down) — may  I  have  your  ruler, 
Gene?  There  is  20  feet.  One  inch  equals  20  feet. 
You  understand  that,  don't  you?  A.     Yes. 

Q.  Now,  from  this  here,  indicate  a  hundred  feet 
west  of  the  intersection  where  he  made  the  turn 
into  the  middle  lane  of  the  opposite  path. 

A.     This  impact  here,  sir? 

Q.     No,  a  hundred  feet  west  of  Park  Avenue. 

A.     You  want  to  indicate  it  from  here? 

Q.     No,  this  is  west.  You  understand  this  is  east? 

A.     That's  right.    That's  right. 
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Q.  And  here  is  the  mouth.  A  hundred  feet  west, 
now.    Will  you  make  a  mark  there? 

A.     O.k.  20  feet. 

Q.    A  hundred  feet  would  be  five  inches. 

A.     That's  right,  would  be  five  inches. 

Q.     Well,  don't  make  it  diagonally. 

Mr.  O'Donnell:     You  better  make  it  straight. 

Q.     You  stated  a  hundred  feet  back? 

A.     That's  right,  sir. 

Q.  AVell,  now,  you  are  making  it  diagonally. 
Let's  make  it  this  way. 

A.     O.k.    Right  here.    This  is 

Q.  All  right.  Now  will  you  indicate  on  this 
diagram  the  point  where  Mr.  Pender s  turned  and 
went  over  the  double  line? 

A.     Where  he  turned [101] 

Q.  Where  he  turned  to  go,  turned  and  slanted 
into  the  west  lane  or — the  west  lane,  yes — the  lane 
for  vehicles  going  west. 

A.  That's  right.  I  should  say  it  was  around 
there. 

Q.  Well,  now,  indicating  there,  you  have  got 
your  mark  there.  Don't  slant  it  now.  Make  it  right 
here.  A.     All  right. 

Q.  Now  make  a  mark  there  where  you  stated  in 
your  statement.  A.     All  right. 

Mr.  O'Donnell:  Wait  a  minute.  He  wasn't  over 
there. 

Mr.  Scholz:  No,  that's — straight  across  there 
and  mark  it  where  it  was.  Now  we  will  make  this 
mark,  call  that  D-l,  Your  Honor. 
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The  Court:  That's  it.  Why  don't  you  call  it 
H-7? 

Mr.  Scholz:     H-7. 

Q.  Now,  H-7,  Mr.  Hartshorn,  is  where  Mr.  Pen- 
der s  crossed  the  double  line  and  got  into  the  west- 
bound traffic  lanes,  is  that  correct? 

A.     That's   right,   about   a  hundred   feet  below. 

Q.  About  a  hundred  feet  below.  Now  will  you 
take  the  stand,  take  your  seat,  Mr.  Hartshorn? 
(Witness  resumes  seat.)  Mr.  Hartshorn,  you  never 
saw  me  before  today,  did  you?  A.     No,  sir. 

Q.  And  the  first  time  you  saw  me  was  in  the 
courtroom  this  morning?  A.     Yes,  sir. 

Q.  And  I  asked  you  to  come  up  to  the  office  of 
the  United  States  Attorney?  A.     Yes,  sir. 

Q.  And  I  stated  to  you  all  we  wanted  was  the 
truth,  nothing  but  the  truth? 

A.     That's  right,  sir.  [102] 

Q.  And  I  said  we  were  not  interested,  the 
United  States  was  not  interested  in  winning  the 
case  or  losing  the  case?  A.     Yes,  sir. 

Q.  Just  interested  in  presenting  the  facts  to 
the  Court?  A.     Yes,  sir. 

Q.  Now,  you  recall  I  showed  you  a  diagram? 
Do  you  recall  my  showing  you  this  diagram? 

A.     Yes,  sir. 

Q.  And  I  show  you  here  a  diagram  marked  1 
and  2  %  A.     Yes. 

Q.     Purporting  to  be,  I  assume,  automobiles? 

A.     Yes. 
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Q.  And  ask  you  if  that  was  your  recollection  of 
where  the  accident  occurred  and  you  stated  "yes'1'.' 

A.     Yes,  sir. 

Mr.  Scholz :  I  will  offer  this  in  evidence,  if  Your 
Honor  please,  as  Defendant's  Exhibit  next  in  order. 

The  Clerk :     Defendant's  Exhibit  D  in  evidence. 

Q.  And  do  you  recall  I  asked  you  if  those  ve- 
hicles were  moved  by  the  impact  and  you  stated  to 
me  it  was  eight  or  ten  feet? 

A.  That's  right.  Eight  or  ten  or  fifteen,  I  didn't 
know  for  sure,  that's  my 

Q.  No,  you  didn't  know  for  sure  but  you  stated 
eight  to  ten?  A.     Eight  to  ten. 

Q.     And  not  fifteen  feet,  as  you  testified  here? 

A.  Well,  I  thought  it  was  ten  or  fifteen,  I  wasn't 
sure. 

Q.     Well,  what  did  you  state  to  me? 

A.     Eight  or  ten. 

Q.  Now,  on  direct  examination,  Mr.  Hartshorn, 
you  stated  that  the  Penders  automobile — what  kind 
of  automobile  was  he  driving? 

A.  .  I  believe  it  was  a  Hupmobile,  sir.  [103] 

Q.     1934  Hupmobile? 

A.     That's  right,  I  don't  know  the  year. 

Q.     Hupmobile  ? 

A.  It  was  a  Hupmobile,  that  I  know.  It  was  a 
Hupmobile. 

Q.  And  what  kind  of  vehicle  was  that  Army 
vehicle  ? 

A.  I  do  believe  they  call  it  in  the  Army  a  carry- 
all. 
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Q.     And  how  many  passengers  does  that  carry? 

A.     I  should  say  between  eight  and  ten. 

Q.  Are  you  familiar  with  that  type  of  an  auto- 
mobile ? 

A.  Well,  as  near  as  I  can  figure  now,  I  don't 
recall  now,  some  of  them  carry  less,  some  carry 
more.  I  never  counted  the  passengers  in  a  vehicle 
but  that  is  what  I  would  say  they  carry,  eight  or 
ten. 

Q.  And  that  vehicle  is  noted  for  being  top- 
heavy,  is  it  not?  A.     Yes,  it  is. 

The  Court:     What  is  that  last  question'? 

Mr.  Scholz :     And  it  is  noted  for  being  top-heavy. 

Q.  Now,  on  direct  examination  you  testified  that 
you  first  saw  what  you  afterwards  found  out  to  be 
the  Pender  s  car,  it  was  ahead  of  you  on  the  out- 
side lane  going  east,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  that  was  back  how  many  feet  from  the 
intersection  of 

The  Court:  What's  the  name  of  the  street  that 
comes  in  there1? 

Mr.  Scholz:  Augussita.  Should  I  insert  it  in 
there.  Your  Honor?  Would  that  be  agreeable  to 
you  ? 

Mr.  O'Donnell:  Sure,  go  ahead,  never  spell  it 
(laughing).  [104] 

The  Court:     Can  you  pronounce  it? 

Mr.  Scholz:     Augussita. 

The  Court:     What? 
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Mr.  Scholz:     Augussita.   A-u-g-n-s-s-i-t-a. 

Q.  How  many  feet  east  of  Augussita  was  your 
car  and  the  Penders  car  when  you  first  saw  the 
Penders  cart 

A.     I  should  say  about  400  feet. 

Q.  About  400  feet,  and  you  were  both,  the  Pen- 
ders car  was  ahead  of  you 

A.     That  is  correct. 

Q.     Is  that  correct?  A.     That's  right. 

Q.     Did  he  cut  in  ahead  of  you? 

A.     No,  sir. 

Q.     How  did  he  cut  in? 

A.     He  was  ahead  of  me.   I  caught  up  with  him. 

Q.  Oh,  I  see.  And  in  that  car  there  were  four 
elderly  persons?  A.     Yes,  sir. 

Q.     And  in  the  front  seat  was  Mr.  Penders? 

A.  Well,  I  didn't  know  at  the  time.  There  was 
a  man  driving  at  the  time.  I  couldn't  tell  whether 
it  was  a  man  and  woman  in  the  front  seat  or  what 
they  were  until  after  the  accident  occurred. 

Q.     I  see. 

A.     But  I  knew  there  was  a  man  driving. 

Q.  And  then  you  proceeded  east  on  Fremont 
Extension  or  Fremont  Street  as  designated  here — 
did  you  pass  the  Penders  car? 

A.  No,  sir;  I  never  passed  it  at  all  until  the 
accident. 

Q.     You  kept  behind  the  Penders  car? 

A.     Yes,  sir. 

Q.  And  when  it  reached  Augussita  Road,  you 
were  still  behind  it?  [105]  A.     Yes,  sir. 
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Q.     Approximately  how  many  feet? 

A.  Well,  I  kept  slowing  up  all  the  time.  I 
should  say  by  the  time  it  happened,  I  was 

Q.     No.   Now  listen  to  my  question. 

The  Court :  He  started  to  answer.  He  was  going 
to  say,  I  would  say  at  the  time  it  happened. 

Mr.  Scholz:     I  mean  he 

The  Court:     Don't  write  this,  Miss 

Mr.  Scholz:  Will  you  read  the  question?  (Ques- 
tion read.) 

Mr.  O  'Donnell :  I  think  you  better  ref rame  your 
question. 

Mr.  Scholz:     I'll  ref  rame  it,  yes. 

Q.  As  the  Penders  car  reached  the  intersection 
of  Augussita  Road  and  Fremont  Road,  your  car 
was  still  behind  the  Penders  car? 

A.     Yes,  sir. 

Q.     About  how  far  back? 

A.     I  should  say  approximately  150  feet. 

Q.     150  feet?  A.     Yes. 

Q.  Then  at  the  point  indicated  here  by  H-7,  the 
Penders  car  slanted  over  the  double  white  line  to 
the  north  side  of  the  road?  A.     Yes,  sir. 

Q.     And  at  that  time  how  far  back  were  you? 

A.  Well,  I  couldn't  tell,  I  should  say,  no,  that 
wouldn't,  it  wasn't  the  same  distance,  it's  hard  to 
measure  it  on  that  map,  it  doesn't  [106]  look  right 
on  that  map. 

Q.  Without  looking  at  the  map,  approximately 
how  far  would  you  say  it  was? 
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A.     I  would  say  about  a  hundred  feet. 

Q.  A  hundred  feet  back  and  when  he  slanted 
across  the  double  white  line  to  the  north  side  of 
the  road,  did  you  at  that  time  see  the  Army  vehicle  ? 

A.  Oh,  yes.  After  he  had  crossed,  after  he  had 
crossed  the  double  white  line,  did  you  say? 

Q.  After  he  slanted  in,  after  he  got  over  the 
white  line,  where  you've  got  H-7,  did  you  see  the 
Army  vehicle? 

A.  No,  not  at  the  time,  no,  I  didn't,  not  at  the 
time  he  crossed  over.  No,  I  didn't. 

Q.  Now,  he  proceeded  in  a  slanting  direction 
towards  Park  Avenue,  did  he  not? 

A.     Yes,  he  did,  sir. 

Q.  Now,  would  it  be  fair  to  indicate  that  he 
proceeded  in  a  direction  as  indicated  by  this  pencil? 

A.  Well,  no,  it  doesn't  look  like  that  to  me,  he 
was  farther  up,  to  me,  it  looks  like  he  was  farther 
up  towards  the  intersection  before  he  crossed  the 
double  white  line. 

Q.     Did  you  notice  the  pole  up  here? 

A.     A  light  pole;  yes,  sir,  along  the  bank. 

Q.  That  is  approximately  80  or  90  feet  from 
the  intersection  of  Park  Avenue  and  Fremont,  is  it 
not? 

A.  I  should  say  so.  There  is  one  on  to})  of  the 
hill  at  Park  Avenue. 

Q.  No,  I  am  talking  about  this  one  here  right 
now. 

A.  Yes,  sir,  I  know  where  it  is.  On  the  other 
side  of  the  intersection.  [107] 
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Q.  Yes.  And  what  do  you  mean  by  the  other 
side  of  the  intersection? 

A.  There  is  one  over  on  the  corner  where  those 
buildings,  and  then  there  is  another  one  on  the 
other  side  of  the  intersection,  the  same  side  of  the 
street. 

Q.  I  agree  with  you,  Mr.  Hartshorn,  but  I  am 
talking  about  this  pole  now.  A.     That's  right. 

Q.  Which  is  just  almost  directly  on  a  prolonga- 
tion of  the  east  lane  of  Augussita  Boad? 

A.     That's  right. 

Q.     To  the  edge  of  the  sidewalk  there  ? 

A.     That's  right. 

Q.  And  from  about  that.  Now,  you  remember 
that  pole?  A.     I  remember  that  pole,  sir. 

Q.  Now,  he  started  across,  slanting  toward  the 
north  side  of  the  road  before  he  reached  that  pole, 
did  he  not*? 

A.  I  should  say  just  about  where  that  pole  was 
as  near  as  I  can  figure. 

Q.  Then  your  H-7  indicates  the  true  position, 
does  it  not? 

A.     I  think  it  does  as  far  as  that's 

Q.  Now,  he  proceeded  towards — at  a  slant  to- 
wards   Park   Avenue,    did   he    not? 

A.     Yes,  he  did. 

Q.  And  would  this  be  a  fair  interpretation  of 
how  he  proceeded  to  drive  before  the  impact  accord- 
ing to  my  pencil  I  am  holding  there  now? 

A.     Yes,  he  made,  he  made  more   of   a   round, 
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round  turn.   It  was  a,  it  wasn't  straight  across,  no. 

You  couldn't  say  that. 

Q.  All  right,  then.  Let's  take  it  step  by  step. 
He  was  slanting  when  he  crossed  H-7,  when  he  hit 
H-7,  is  that  right?  [108] 

A.     That's  right.    That's  right. 

Q.  Now,  did  he  go  along  on  the  inner  lane  on 
the  north  side  any  distance  straight? 

A.  No,  not  at  all,  sir,  not  hardly  at  all.  He  just, 
right,  right  across. 

Q.     He  just  slanted  right  across? 

A.     That's  right. 

Q.  Now,  from  H-7  how  far  had  he  traveled  by 
the  time  he  had  reached  the  outer  lane  of  the  north 
part  of  Fremont  Street? 

A.  He  was  practically  up  into  the  intersection 
right  then. 

Q.  Well,  now,  will  you  indicate  where  in  the 
intersection  he  was  with  your  pencil,  this  pencil 
here?  A.     By  the  time  I  saw  the  vehicle? 

Q.  No,  I  am  talking  about  where  in  the  intersec- 
tion he  was.  A.     Or  at  the  time 

Mr.  Scholz:  Will  you  read  that  question,  Miss 
Reporter  ? 

(Question  read.) 

Q.  Now,  this  is  the  outer  lane.  This  is  the  outer 
lane,  isn't  it,  now?  How  far  from  H-7  had  he 
traveled  when  he  had  traveled — how  many  feet  had 
he  traveled  when  he  reached  the  outer  lane,  the 
north  lane  of  Fremont  Street,  this  lane  right  here? 
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You  see,  this  is  the  outer  north  lane  right  here. 

Just  tell  me  how  many  feet  without  looking  at  the 

map. 

A.     Oh,  about  30  feet,  I  guess,  30  or  35  feet. 

Q.  Thirty  or  35  feet,  all  right.  Now,  30  or  35 
feet  from  H-7  would  be  about  there,  is  that  correct  ? 

A.     That's  right. 

Q.  All  right.  Then  he  had  reached  here,  he  had 
traveled  there  [109]  when  he  reached  the  outer  lane, 
is  that  correct  ?  The  outer  north  lane.  A.     Yes. 

Q.  All  right.  We  will  make  that  H-8,  indicating 
approximately  the  place  he  had  reached  on  the 
north  lane  of  Fremont  Street.  Will  you  take  the 
chair  again,  please?  (Witness  resumes  seat.)  Now, 
you  have  already  stated  that  when  Mr.  Penders* 
vehicle  was  at  H-7,  you  did  not  see  the  Army 
vehicle?  A.     That's  right,  sir. 

Q.  Now,  when  Mr.  Penders'  vehicle  was  at  H-8, 
did  you  see  the  Army  vehicle? 

A.  Yes,  sir,  just  right  after  he  had  crossed  the 
first  white  line,  I  mean,  the  double  white  line  into 
the  outer  lane. 

Q.  And  that,  he  just  crossed  H-8,  that  is  when 
he  crossed  into  the  outer  lane? 

A.     That's  right. 

Q.  And  when  he  had  reached  that  spot,  then  you 
saw  the  Army  vehicle?  A.     That's  right,  sir. 

Q.  Now,  tell  me  how  many  feet  east  of  the 
intersection  of  Park  Avenue  and  Fremont  Street 
was  this  Army  vehicle  when  you  saw  it? 
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A.  When  I  first  saw  it,  it  was,  oh,  I  can't  quite 
recall.  It's,  it  was  at  the  Shell  station,  that's  where 
I  first  saw  him,  where  I  saw  the  Army  vehicle  from 
where  I  sat.  Now,  how  many  feet  that  is,  I  can't 
say.  It's  a  good  200,  250,  if  not  more. 

Q.  You  say,  now,  what  do  you  say,  200  or  250 
or  more,  which  is  it  ? 

Mr.  O'Donnell:     Not  more,  he  says.  [110] 

Mr.  Scholz :  Or  not  more.  I  am  asking  him  what 
he  said.  1  don't  know. 

The  Court:  That  is  the  same  distance  to  which 
he  testified  on  direct  examination.   I  think  175  feet. 

Mr.  Scholz:  Yes,  he  testified  on  direct  examina- 
tion 175  to  200  feet,  that  is  correct,  yes. 

The  Court:  But  he  also  said  in  front  of  the 
Shell  station. 

Mr.   Scholz:     That's  correct. 

Q.  Now,  you  measured  that  distance,  175,  200 
feet,  from  where?  Where  did  you  start  to  measure 
that?   The  mouth  of  this  is  approximately  90  feet. 

A.     You  mean  when  I  took  the  photograph,  sir? 

Q.     No.  A.     Where,  sir,  saw  the  vehicle? 

The  Court:  He  wants  to  know  175  or  200  feet 
starting  from  where. 

A.  (Continuing)  :  Starting  from  where.  I  was 
figuring  from  the  intersection  as  you  asked  me  the 
question.   From  the  upper  edge  of  the  intersection. 

Q.     Whereabouts  in  the   intersection? 

A.  I  was  figuring  from  the  upper  edge  of  the 
intersection  right  from  the  pole,  we  will  go  from 
the  upper f)ole  right  by  the  building,  that's  right. 
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Q.  There's  a  pole  on  the  northeast  corner  of  the 
intersection,  is  that  correct? 

A.     That's  right,  sir. 

Q.  And  you  figured  that  the  Army  vehicle  was 
175  to  200  feet  [111]  east A.     East, 

Q.     of  that  pole  when  you  first  saw  it? 

A.     That's  right,  sir. 

Q.  Now,  Mr.  Hartshorn,  you  traveled  that  daily, 
did  you  not?  A.     Yes,  sir,  seven  trips  a  day. 

Q.     And  you  are  very  familiar  with  that  road? 

A.     I  am,  sir. 

Q.  Now,  isn't  it  a  fact  that  this  road,  Fremont 
Street,  up  to  the  intersection  of  Park  Avenue,  up 
to  the  east  line  of  Park  Avenue,  extension  of  the 
east  line  of  Park  Avenue  is  uphill? 

A.  Yes,  sir,  it's  a  little  incline  but  I  can  still 
see  over  it. 

Q.     It  is  a  fact  that  it  is  about  20  or  30  degrees  ? 

A.     I  don't  think  it's  that  much. 

Q.  Well,  what  is  the  percentage  grade  there  ?  Do 
you  know  what  I  mean  by  percentage  grade? 

A.     Yes. 

Q.     4%  grade,  107c   10%  grade  would  be 

A.     I  would  say  not  quite  10%. 

Q.     You  say  only  10%? 

The  Court:     He  said  not  quite  10%. 

Q.  Not  quite  10%.  And  then  that  still  continues 
uphill  a  little  ways  on  the  east  side,  I  mean  pro- 
longation of  the  east  side  of  Park  Avenue,  does 
it    not?     The    uphillness    or    grade    still    continues 
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east  of  the  prolongation  of  the  east  side  of  Park 

Avenue,  does  it  not? 

A.  I  would  say,  sir,  that  it  ends  just  about  at 
that  intersection  right  there  at  the  top.  That's  the 
top  of  the  hill.  Right  in  the  course  of  the  turn.  [112] 

Q.     You  mean  where  the  pole  is? 

A.  That's  right,  sir,  right  directly  across  the 
street. 

Q.  And  you  state  now  it  doesn't  still  go  fur- 
ther   A.     Back. 

Q.     Go  further  east?  A.     No,  sir,  it  doesn't. 

The  Court:  Mr.  Scholz,  I  think  I  will  have  to 
take  an  adjournment  now  because  I  have  to  be  in 
Oakland. 

Mr.  Scholz:     Oh,  yes,  I  forgot. 

The  Court :     Ten  o  'clock  tomorrow. 

Mr.  O'Donnell:  What  are  we  going  to  do  about 
tomorrow  ? 

The  Court:  Afternoon  we  will  adjourn.  How 
long  do  you  expect  this  case  will  take? 

Mr.  Scholz :  If  Your  Honor  please,  this  case  has 
been  set  for  trial  numerous  times — I  think  Septem- 
ber 17,  November  17,  November  29,  January  6 — 
I  have  a  witness  coming  from  Portland,  Oregon,  and 
as  soon  as  I  found  out  from  your  Clerk  that  we  wTere 
definitely  set,  I  wired  him.   Now,  I  will  have  to 

The  Court:     Well,  we  can  cross  that  bridge 

Mr.  O'Donnell:  Oh,  yes.  We  will  be  finished  to- 
morrow\ 

The  Court:     By  noon  then  tomorrow. 


152  United  States  of  America  vs. 

(Testimony  of  Edwin  H.  Hartshorn.) 

Mr.  O'Donnell:     I  hope  so. 

The  Court:  Because  otherwise  I  want  to  adjourn 
at  noontime  because  it  is  Good  Friday. 

(Adjourned  at  3:25  p.m.  to  following  day.) 

Friday  Morning  Session 
April  15,  1949,  10:00  o 'Clock 

The  Clerk:  Penders  v.  The  United  States,  for 
further  trial. 

Mr.  Scholz:  That  is  ready  for  the  Government. 
I  believe  that  Mr.  Hartshorn  was  on  the  stand. 

EDWIN  HARTSHORN 
resumed  the  stand. 

Cross-Examination 
By  Mr.  Scholz: 

Q.  Mr.  Hartshorn,  I  believe  you  stated  that  you 
were  driving  a  bus  on  Fremont  Street  there  daily 
for  some  time  prior  to  the  accident. 

A.     That  is  right,  sir. 

Q.  And  also  some  time  after  the  accident,  is  that 
correct1?  A.     Yes,  sir. 

Q.  Do  you  know  what  the  speed  limit  was  at 
the  time  of  the  accident  on  Fremont  Street  ? 

A.  Thirty-five  miles  per  hour  at  that  particular 
place. 

Q.     Thirty-five  miles  per  hour? 

A.     That  is  right. 

Q.     You  are  sure  of  that?  A.     Yes,  sir. 

Q.     Now,  at  the  time  of  the  impact  and  imme- 
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diately   after   the   impact   the   government   vehicle 

driver  remained  in  the  car? 

A.     Yes,  sir,  both  of  them  did. 

Q.  Then  your  statement  the  other  day  that  the — 
part  of  the  seat  was  there,  wasn't  any  implication 
it  was  thrown  out  by  the  impact,  is  that  correct? 

A.     I  didn't  catch  that  one. 

Mr.  Scholz :     Would  you  read  the  question  ? 

Mr.  O'Donnell:  Do  you  understand  that  ques- 
tion? 

The  Witness:     Not  quite. 

Mr.  Scholz :     I  will  ref rame  the  question. 

Q.  It  was  your  testimony  the  other  day,  or  there 
was  in  my  mind  an  implication  that  part  of  the 
driver's  seat  of  the  government  vehicle  was  thrown 
out  by  the  impact.   That  is  not  true,  is  it? 

A.     No,  sir. 

The  Court :  What  do  you  mean,  that  the  implica- 
tion is  not  true? 

Mr.  Scholz :     Pardon  me. 

Q.  You  mean  that  the  government  seat  wasn't 
thrown  out  by  the  impact  of  the  two  vehicles? 

A.  Yes,  it  was,  sir,  the  seat  was  thrown  out. 
I  didn't  understand  your  question. 

Q.  Didn't  you  just  state  just  a  few  minutes  ago 
prior  to  this  question  that  the  government  driver 
remained  in  the  government  vehicle  at  the  time  of 
the  impact  and  immediately  thereafter? 

A.    Yes,  sir. 

Q.  Was#  that  the  seat  that  the  driver  was  seated 
upon  ? 
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A.  That  I  couldn't  tell  yon,  sir.  I  didn't  pay 
much  attention  to  the  government  vehicle.  I  noticed 
That  the  men  in  the  [115]  government  vehicle — 
the  man  in  the  vehicle  wasn't  hurt  as  bad  as  the 
other  car.    I  paid  more  attention  to  them. 

Q.  Now,  this  road  at  the  intersection  of  Park 
Avenue  and  Fremont  Street  curves  to  the  north, 
does  it  not  I  A.     Going  west  ? 

Q.     Going  west,  that  is  correct. 

A.     Yes.  sir. 

Q.  Would  yon  indicate  to  the  extent,  in  your 
opinion, — Strike  that  out.  Do  yon  know  what,  how 
many  degrees  it  curves  to  the  north  ! 

A.     No,  I  don't,  sir. 

Q.     Approximately? 

A.  Xo,  sir.  I  don't.  It  is  slight,  it  is  a  very  slight 
curve. 

Q.  Yon  indicated  in  your  testimony  yesterday 
that  when  you  were  100  feet  west  of  H-7  you  saw 
the  government  vehicle  approximately  175  to  200 
feet  east  of  the  westerly  extension  of  the  curb  line 
of  Park  Avenue,  is  that  correct? 

A.     That  is  right,  sir. 

Q.  Xow.  as  a  matter  of  fact,  in  the  vehicle  you 
described  that  you  were  driving  at  that  time,  it 
would  be  impossible  to  see  a  vehicle  such  as  the 
government  vehicle,  which  you  saw.  at  that  distance. 

A.     You  can  see  it.  sir. 

Q.  Xow.  you  stated  that  the — that  the  govern- 
ment   vehicle — I   mean. — Strike   that.     You    stated 
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that  Mr.  Penders'  vehicle  [116]  crossed  the  white 

line,  commenced  to  cross  the  white  line  at  H-7. 

A.  There  is  one  subject  I  would  like  to  bring  up 
on  that  there. 

Q.     Just  answer  my  question.  A.     Yes,  sir. 

The  Court :  Let  him  explain.  He  said  he  wanted 
to  explain  something. 

A.  When  we  measured  that  yesterday,  I  was 
measuring — when  you  speak  about  that,  I  would  like 
to  bring  it  out  if  I  may.  When  I  was  figuring  from 
that,  measuring  from  that,  I*  am  figuring  from  the 
intersection  as  to  where  the  collision  hajmened. 

The  Court:     I  don't  understand  that. 

The  Witness :     Well,  sir,  I  would  like 

Mr.  O'Donnell:  Can  you  show  on  the  map  what 
you  meant? 

Mr.  Scholz :  Just  a  minute.  I  suggest  you  take 
that  on  cross-examination. 

Mr.  O'Donnell:     The  Court  asked  the  question. 

The  Court:  I  just  said  I  didn't  understand  the 
witness'  last  statement. 

Mr.  O'Donnell:  Would  Your  Honor  want  him 
to  demonstrate  at  this  time? 

The  Court:     Eead  it  back  to  me. 
(Answer  read.) 

The  Court:  I  don't  understand  that.  [117] 
Q.  (By  Mr.  Scholz)  :  Let  me  ask  you  a  few 
questions.  In  your  statement,  in  your  affidavit  which 
has  been  offered  in  evidence  here,  you  stated  that 
"A  sedan  was  traveling  the  same  direction  as  I 
when  about  100  feet  west  of  Park  Avenue  the  driver 
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signalled   for   a   left   turn   and   at   the   same   time 
slanted    diagonally   into    the    middle    lane    on    the 
opposite  side  of  the  highway."  Is  that  correct? 

A.     That  is  right,  sir. 

Q.  Now,  then,  it  was  100  feet  west  of  Park 
Avenue,  is  that  correct? 

A.  That  is  right,  sir.  I  am  figuring  from  the 
intersection. 

Q.  At  the  time  that  he  slanted  to  the  wrong  side 
of  the  highway  ?  A.     That  is  right,  sir. 

Q.  Now,  when  the  Pender s  automobile  slanted 
to  the  wrong  side  of  the  highway,  it  went  into  the 
lane  on  the  wrong  side  nearest  to  the  double  line,  is 
that  correct?  A.     That  is  right. 

Q.  And  it  continued  slanting  towards  the  outer 
lane  on  the  wrong  side,  that  is,  the  north  side  of  the 
highway  ? 

A.  That  is  right,  right  into  the  intersection  of 
Park  Avenue. 

Q.  And  therefore  it  would  be  slanting  in  this 
direction,  is  that  correct  (indicating  with  my  pen- 
cil) ? 

A.  No,  sir,  that  is  what  I  was  trying  to  bring 
out,  the  point  there [H8] 

Q.  (Interrupting) :  The  answer  is  no,  it  would- 
n't be  slanting  in  that  direction?  A.     No. 

Q.     Would  it  be  slanting  in  this  direction? 

A.     Yes,  sir. 

Mr.  O'Donnell:  I  submit,  may  it  please  the 
Court,  that  the  witness  should  be  allowed  to  show  on 
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the  map  himself  what  direction  he  was  referring  to 

rather  than  have  Mr.  Scholz  show  it. 

Mr.  Scholz:  I  think  he  is  an  adverse  witness. 
Incidentally,  the  Government  did  subpoena  him,  but 
you  produced  him  as  a  witness  and  I  think  that  this 
is  cross-examination  and  on  cross-examination  we 
are  allowed  a  wide  latitude  if  I"  am  not  mistaken. 

The  Court:  That  is  correct,  but  the  witness  on 
the  other  hand  is  desirous  of  explaining  wrhat  lie 
meant  by  yesterday's  testimony.  As  I  understand 
him  to  say,  he  places  that  100  feet  in  from  the — 
from  where  it  was  placed  on  the  map,  but  from 
closer  in,  measuring  from  the  middle  of  the  inter- 
section of  Park  Avenue,  is  that  correct? 

A.  That  is  right;  that  is  where  I  was  figuring 
from. 

The  Court:     Where  is  it  measured  from  on  the 
jnap? 

Mr.  O'Donnell:     From  the  curb  line. 

Mr.  Scholz:  It  was  measured  from  the  curb 
line. 

Mr.  O'Donnell:  The  west  curb  line  of  Park 
Avenue.  [119] 

Mr.  Scholz:     That  is  correct. 

The  Court :  In  other  words,  that  wTould  bring  it 
up  closer  to  Park  Avenue. 

Mr.  O'Donnell:     That  is  correct. 

Mr.  Scholz:  That  would  bring  it — have  you  got 
a  ruler? 

Mr.  O'Donnell:     The  Clerk  has  a  ruler. 
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Q.  (By  Mr.  Scholz) :  In  view  of  your  state- 
ments just  now,  Mr.  Hartshorn,  would  you  step 
down  to  this  diagram  and  indicate  on  this  diagram 
the  position  you  now  place  the  car? 

A.  Yes,  sir.  Figuring  yesterday,  sir,  I  was  fig- 
uring from  the  accident — where  the  accident  hap- 
pened, and  I  was  figuring — I  mean,  this  is  where — 
I  am  figuring  from  the  center  of  the  intersection  as 
to  where  Mr.  Penders  was  hit. 

Q.  Now,  please,  listen  to  me  carefully  and  place 
on  this  diagram  by  a  dot  the  position  of  the  Penders 
car  when  he  first  crossed  the  double  white  line. 

A.  I  should  figure  about  100  feet  which  would 
be  from  here,  I  would  say, 

Mr.  O'Donnell:  A  little  louder.  Just  a  minute 
before  you  answer  that.  I  think  it  should  be  marked 
— never  mind.  Do  it  so  it  will  be  marked  bearing 
in  mind  that  the  scale  is  one  inch  for  every  20  feet 
and  your  distance  is  100  feet  from  the  intersection. 

Mr.  Scholz:  Just  a  minute.  Is  there  any  objec- 
tion to  the  question?  [120] 

Mr.  O'Donnell:  I  just  want  the  witness  to  be 
straightened  out  here  in  his  testimony. 

Mr.  Scholz:  So  do  I.  That  is  exactly  my  pur- 
pose, to  straighten  him  out. 

Mr.  O  'Donnell :  I  want  him  to  use  the  ruler  and 
make  his  mark. 

Mr.  Scholz:     He  understands  it. 

Q.  You  looked  at  this  diagram  yesterday,  didn't 
you?  A.     Yes,  sir. 
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Q.  before  court  you  looked  at  it  this  morn- 
ing ?  A.     Yes. 

Q.     And  you  discussed  the  matter  this  morning? 

A.     Yes. 

Q.     With  Mr.  Penders? 

A.  Yes,  sir.  I  figured  from  the  intersection  as 
to  where — here  is  your  place. 

Mr.  O  'Donnell :  Just  a  minute.  That  doesn  't 
mean  anything,  Mr.  Hartshorn.  Will  you  start  that 
over  again  so. that  we  can 

Mr.  Scholz:  Let's  let  him  testify  and  we  will 
straighten  him  out.  If  I  can't  straighten  him  out, 
you  can. 

Mr.  O 'Donnell:     I  beg  your  pardon. 

The  Witness:  I  would  figure  where  he  started 
to  cross  over  was  right  in  here. 

Mr.  O 'Donnell:     Will  you  mark  that? 

Mr.  Scholz:  Make  a  little  dot,  will  you,  Mr. 
Hartshorn?  [121] 

Mr.  O 'Donnell:     Will  you  mark  that  H-9? 

Mr.  Scholz:  All  right,  you  may  resume  your 
stand  in  the  chair. 

Q.  Now,  at  that  time  you  stated  yesterday  that 
your  vehicle  was  approximately  100  feet  in  the  rear 
of  Mr.  Penders'  car,  did  you  not  so  state? 

A.     Yes,  sir,  in  the  outer  lane. 

Q.  And  at  that  time  you  told  me  also  that  your 
car  was  west  of  the  intersection  of,  it  looks  like 
Esther  Road  and  Fremont,  is  that  correct? 

A.     That  is  right,  sir. 
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Q.    approximately  100  feet,  is  that  correct? 

A.  Well,  it  was  close  to  that.  Right  around  there 
somewhere.  It  was  close  to  the  intersection,  we  will 
say. 

Q.  Now,  at  the  time  that  Mr.  Penders'  car 
slanted  into  the  wrong  side  of  the  road  and  by  that 
I  mean  the  north  side  of  the  road,  you  first  noticed 
the  government  vehicle? 

A.     When  it  first  crossed  the  double  white  line? 

Q.     Will  you  read  my  question? 
(Question  read.) 

Mr.  O'Donnell:  Is  slanted  a  proper  word?  Is 
that  correct? 

The  Witness:  No,  sir,  he  cut  across  the  double 
white  line  into  the  intersection,  fairly  square  into 
the  outer  lane. 

Q.  (By  Mr.  Scholz) :  Well,  will  you  let  me  call 
your  attention  to  your  affidavit  which  was  made  on 
May  13,  1946.  The  third  paragraph.  At  the  [122] 
time — let's  see,  "the  driver  signalled  for  a  left  turn 
and  at  the  same  time  slanted  diagonally  into  the 
middle  lane  on  the  opposite  side  of  the  highway." 
Is  that  a  correct  statement? 

A.     That  is  right,  sir. 

Q.     Then  he  did  slant?  A.     He  did. 

Q.     Now,  Mr.  Reporter,  will  you  read  my  ques- 
tion again  that  has  not  yet  been  answered? 
(Question  read.) 

A.  Well,  just  as  soon  as  he  crossed  into  the  outer 
lane. 
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Q.  At  the  time,  at  the  time,  I  asked  you.  Will 
you  answer  that  question?  A.     No. 

Q.  Let  me  call  your  attention  to  your  affidavit. 
"At  the  time  of  signalling,  the  driver  was  in  the 
middle  lane  of  the  right  half  of  the  road  at  this 
instant  I  noticed  travelling  toward  Monterey  an 
army  vehicle."   You  made  that  statement? 

A.     Yes,  sir. 

Q.     Is  it  a  correct  statement? 

A.  Yes,  sir.  He  cut — as  he  cut  into  the  inter- 
section— as  he  started  to  cross  into  the  outer  line  is 
when  I  noticed  the  car  coming,  the  army  vehicle. 

Q.  You  also  made  the  statement  that  the — this 
vehicle,  referring  to  the  army  vehicle,  in  my  opinion. 
To  be  traveling  at  approximately  35  or  40  miles  per 
hour.  May  I  have  this  [123]  affidavit  to  show  him, 
if  Your  Honor  please? 

"I  noticed  traveling  toward  Monterey  an  army 
vehicle.  This  vehicle,  in  my  opinion,  appeared  to 
be  traveling  at  approximtaely  35  to  40  miles  per 
hour. ' ' 

You  made  that  statement?  A.     Yes,  sir. 

Q.    Was  it  true? 

A.  Well,  sir,  to  that  I  couldn't  tell  you.  I  will 
be 

Q.  You  mean  to  say  you  made  a  false  statement 
under  oath? 

A.  Sir,  when  that  statement  was  written  up,  it 
was  right  after  the  accident, 

Q.     No,  it  wasn't  right  after  the  accident.    I  beg 
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to  correct  you,  it  was  written  on  the  13th  day  of 

May  1946  and  subscribed  the  13th  of  May. 

A.  Well,  at  the  time  it  was  written  up,  the  officer 
that  made  the  statement  up — at  the  time  it  was  writ- 
ten, he  asked  me  the  questions  and  then  he  wrote 
the  statement  up  and  I  signed  it. 

Q.     Did  you  read  it  over  before  you  signed  it? 

A.     I  believe  I  did,  sir. 

Q.  And  that — the  matter  of  this  accident  was 
freshly  in  your  mind  on  the  13th  day  of  May  1946 
then,  fresher  than  on  the  15th  day  of  April  1949, 
wasn't  it?  A.     Yes,  it  was. 

Q.     Now,  did  you  make  this  statement: 

"Owing  to  the  road  contour,  I  knew  that  the 
operator  of  the  [124]  army  vehicle  could  not  pos- 
sibly have  seen  the  hand  signal  given  by  the  civilian 
nor  could  he  have  until  he  topped  the  rise  and  seen 
the  civilian  vehicle  proceeding  towards  him." 

A.  That  is  right,  sir.  He  couldn't.  He  could  see 
the  vehicle  but  he  couldn't  see  his  hand  signal. 

Q.     He  couldn't  see  his  hand.  You  also  stated: 

"Nor  could  he  have  until  he  topped  the  rise  see 
a  civilian  vehicle  proceeding  towards  him." 

You  made  that  statement? 

A.     I  believe  I  did,  sir. 

Q.     It  is  true? 

A.  Well,  I  would  say  it  is  but  you  can  see  the 
vehicle,  though,  there  is  no  getting  around  it. 

Q.     Well,  now,  will  you 

Mr.  O'Donnell:     That  is  what  he  said. 
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Q.  (By  Mr.  Scholz)  :  You  just  stated  there 
that  you  made  the  statement  that  due  to  the  contour 
of  the  road  the  army  vehicle  driver  could  not  sec 
the  civilian  vehicle  until  he  topj>ed  the  rise  and  you 
said  that  was  a  true  statement. 

A.     That  is  right,  sir,  the  wTay 

Q.     (Interrupting)  :     Now,  is  that  correct? 

A.  Taking  it  from  the  way  I  saw  the  vehicle  and 
the  way  the  driver  was  going,  I  knew  he  couldn't 
see  the  man,  see  the  other  car.  Whether  they  were 
talking  in  the  car  I  couldn't  tell  you. 

Q.  When  you  say  they  were  talking  in  the 
car [125] 

A.     whether   the   men   were    talking   in   the 

army  vehicle  or  not,  I  couldn't  tell  you.  I  couldn't 
see  the  car  until  I  got  right  on  it  because  the  way 
the  car  was  going  you  could  tell  he  didn't  see  the 
vehicle. 

Q.     He  couldn't  see  it? 

4-  You  could  see  it  if  you  was  on  the  highway. 
Now,  if  you  was  coming  in  there  in  the  bus,  riding 
on  the  seat  you  could  see  it,  yes. 

Q.  Is  this  statement  that  you  made  on  the  13th, 
this  sworn  statement  you  made  on  the  13th  day  of 
May  1946  true  in  this  respect: 

"That  due  to  the  road  contour " 

Mr.  O'Donnell:  Pardon  me,  Mr.  Scholz.  Have 
you  got  another  copy  of  that  so  that  you  can  let  the 
witness  follow  you? 

Mr.  Scholz:  Would  you  like  to  follow  me,  Your 
Honor,  too,  on  this  extra  copy? 
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Q.  Now,  again  I  call  your  attention  to  this  state- 
ment : 

"I  noticed  traveling  towards  Monterey  an  army 
vehicle.  This  vehicle,  in  my  opinion,  appeared  to 
be  traveling  approximately  35  or  40  miles  per  hour. 
Owing  to  the  road  contour,  I  knew— I  know  that 
the — I  know  that  the  operator  of  the  army  vehicle 
could  not  possibly  have  seen  the  hand  signal  given 
by  the  civilian  nor  could  he  have  until  he  topped 
the  rise  and  see  the  civilian  vehicle  proceeding 
towards  him."  [126] 

You  made  that  statement,  did  you  not? 

A.     Yes,  sir. 

Q.     It  is  true,  is  it  not?  A.     Yes. 

Q.  Now,  the  rise,  the  top  of  the  rise  is  right 
here,  is  it  not  (indicating),  generally  that  section 
of  the  road? 

Mr.  O  'Donnell :  I  think  the  testimony  is  there 
is  a  pole  there  at  the  corner-. 

The  Witness:     That  is  what  I  would  think. 

Q.     (By  Mr.  Scholz) :     Is  that  the  top  of  the  rise  % 

A.     Yes. 

Q.  Indicating  there  on  the  diagram  a  place 
marked  Pole  and  with  a  circle  near  it,  near  the 
eastern  property  line — the  eastern  curb  line  of  Park 
Avenue  and  the  northern  curb  line  of  Fremont 
Street.  And  now,  that  is  the  top  of  the  rise,  isn't  it? 

A.     Yes,  sir. 

Q.  In  other  words,  then,  due  to  the  contour  of 
the  road  until  the  army  vehicle  had  reached  this 
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point  marked  and  indicated  here  before  and  marked 
with  the  pole,  he  could  not  see  that  civilian  car  in 
the  place  where  it  was? 

A.  Well,  he  could  see  it,  sir.  I  made  the  state- 
ment but  he  can  still  see  it.  I  would  say  that  he  can 
still  see  the  car. 

The  Court:  Well,  when  you  were  back  100  feet 
behind  the  place  where  the  civilian  car  started  to 
turn  into  the  north  lane,  [127]  you  could  see,  as  I 
understand  it,  you  could  see  the  government  car 
about  175  to  200  feet  back? 

A.     Yes,  sir,  I  could. 

The  Court :  And  you  were  sitting  in  the  position 
where  your  eyes  were  about  eight  feet  above  the 
ground  ? 

A.  That  is  right,  sir.  I  measured  the  bus,  I 
measured  the  clearance  of  the  bus,  my  vision  clear- 
ance with  a  ruler.  My  manager  and  myself  meas- 
ured it  in  the  shop. 

The  Court:  If  you  could  see  him  from  that 
distance  back,  why  wouldn't  he  see  the  car  before 
he  reached  the  top  of  the  rise  where  the  pole  is? 

A.  Well,  I  was  taking  it  from  the  way  he  was 
driving,  sir,  he  didn't  see  the  car.  That  is  the  way 
I  meant  the  statement  to  mean  that  he  didn't  notice 
it,  you  could  tell  by  the  way  the  man  was  operating 
the  vehicle  that  he  didn't  see  the  car  in  the  inter- 
section. When  this  statement  was  taken,  it  was 
taken  in  a  hurry,  it  was  made  up  in  about  three 
minutes. 
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The  Court:  You  didn't  write  that  statement  out 
yourself  ? 

A.  No,  sir,  I  didn't  write  the  statement  out 
myself. 

The  Court:     It  was  written  out  for  you? 

A.     It  was  written  out  for  me  and  I  signed  it. 

Q.  (By  Mr.  Scholz) :  You  read  it  over  before 
you  signed  it? 

Mr.  O'Donnell:     He  testified  to  that. 

Q.  (By  Mr.  Scholz)  :  And  it  was  correct,  to  the 
best  of  your  ability  at  that  time,  that  you  signed  it1? 

A.  Yes,  sir,  the  officer  came  in  the  house — came 
up  to  the  door.  In  fact,  he  didn't  even  come  in,  he 
just  came  to  the  door  and  handed  it  to  me  and  asked 
me  if  I  would  read  it  and  sign  it. 

Q.     Do  you  mean  to  say  he  typed  it  up 

A.  (Interrupting)  :  No,  sir,  he  didn't  type  it 
up.  He  asked  me  the  questions— he  asked  me  the 
questions,  he  just  took  notes  on  it  and  he  wrote  it 
up.  I  was  busy  shaving  at  the  time  and  getting 
ready  to  go  to  work.  I  had  to  go  to  work  in  the 
afternoon  and  he  wrote  it  up.  He  sat  in  his  army 
vehicle  station  car  out  in  front  of  the  house.  I  was 
staying  in  cabin  49  at  the  17  Mile  Drive  Cottage 
Court.  When  he  sat  there  in  the  vehicle  and  wrote 
it  up, — down  in  his  book  then  when  he  got  done  he 
handed  it  to  me  and  I  signed  it.  He  came  to  the 
door  and  I  signed  it. 

Q.     But  you  read  it  over  before  you  signed  it? 

A.     Yes. 
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Q.  You  were  not  interested  in  the  case  at  that 
time  at  all? 

A.  I  wasn't  interested.  It  didn't  concern  me.  I 
didn't  feel  it  concerned  me  at  all. 

Q.  But  when  you  read  it  over,  it  was  correct  as 
far  as  you  know?  A.     That  is  right,  sir. 

Q.  Now,  as  the  Penders  car  slanted  across  the 
double  line  into  the  north  side  of  the  highway,  you 
stated  you  saw  the  government  [129]  vehicle? 

A.     Yes,  sir. 

Q.  In  what  lane  on  the  west  bound  traffic  was 
it,  was  the  government  vehicle  when  you  saw  it? 

A.     When  I  saw  it,  he  was  on  the  outside  lane. 

Q.     That  would  be  the  north  lane? 

A.     The  north  lane  going  west. 

Q.     The  north  lane  going  west? 

A.     That  is  right,  sir. 

Q.  Was  he  proceeding  straight  down  within  the 
two  lines  designating  the  north  lane  going  west? 

A.     Yes,  sir. 

Q.  Then  what  happened  next  to  the  government 
vehicle  ? 

A.  Well,  as  soon  as  he  noticed  the — as  soon  as 
he  noticed  the  car  when  he  topped  the  hill,  he 
jammed  on  his  brakes,  the  truck  started  to  swerve, 
the  back  end  of  it  did,  back  and  forth. 

Q.  And  did  he  attempt  to  swerve  to  the  right  to 
avoid  Mr.  Penders'  car? 

A.  Well,  the  truck,  I  think,  automatically  went 
that  way.  The  rear  end  went  to  the  outer — the  inner 
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lane  and  the  front  wheels  stayed  towards  Park  Ave- 
nue going  west. 

Q.  Now,  you  say  the  rear  end  went  to  the  outer 
lane.   I  don't  think  you  mean  that,  do  you? 

A.     I  mean  the  inner  lane,  excuse  me. 

Q.  Did  you  notice  him  swerve  to  avoid  Mr.  Pen- 
ders'  car?  [130] 

A.  I  personally  think  it  was  the  brakes  that 
made  the  car  go  like  it  did. 

Q.  Will  you  answer  my  question,  if  you  know? 
Will  you  read  the  question? 

(Question  read.) 

The  Witness:  Well,  he  was  so  scared — yes,  he 
did  in  a  way. 

Q.  I  call  your  attention  to  your  affidavit :  ' '  The 
operator  of  the  army  vehicle  applied  his  brakes  and 
swerved  toward  his  right  attempting  evidently  to 
avoid  the  sedan  but  was  unsuccessful." 

That  is  a  true  statement? 

A.     That  is  right,  sir. 

Q.  Now,  at  the  time  that  you  observed  the  gov- 
ernment vehicle,  Mr.  Penders'  car  was  in  the  inner 
lane  going  east? 

A.  Not  the  full  vehicle,  sir.  It  was  partly  in  the 
outer  lane  and  in  the  inner  lane,  too,  when  I  noticed 
the  vehicle. 

Q.  When  you  noticed  the  army  vehicle  Mr.  Pen- 
ders' car  was  partly  in  the  inner  lane  and  partly 
in  the  outer  lane  going  east?  A.     Yes,  sir. 
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Q.  Mr.  Penders'  car  kept  on  pursuing  the  same 
direction  that  he  was  going,  did  he  not? 

A.     Yes,  sir. 

Q.  He  did  not  stop  or  swerve  back  to  the  right 
or  left? 

A.  Not  until  he  saw — not  until  the  vehicle  started 
to — applied  [131]  his  brakes.  You  could  hear  the 
squeal  of  the  wheels. 

Q.  Where  was  the  position  of  the  government 
vehicle  when  you  heard  the  squeal  of  the  brakes? 
Will  you  indicate  it  on  this  diagram? 

A.     Yes,  sir. 

Q.     Use  your  ruler  so  it  will  be  in  accurately. 

A.     It  was,  I  should  say, 

Q.  (Interrupting) :  Before  you  make  the  spot 
there,  you  had  better  check  it  with  your  ruler. 

A.     I  was  just  figuring  from  the  poles  here. 

Q.     One  inch  is  20  feet. 

Mr.  0  'Donnell :  Put  up  the  ruler  up  there  at  the 
pole. 

A.  And  figuring  from  where  Mr.  Penders' 
car 

Q.  (By  Mr.  Scholz)  :  Let  me  ask  you  this  ques- 
tion :  Was  it,  at  the  time  you  heard  the  squeaks,  the 
government — was  the  government  car  east  of  the 
pole?  A.     Yes,  sir. 

Q.     Approximately  how  many  feet? 

A.  Oh,  I  should  say  he  was  approximately  75 
feet. 

Q.     75  feet?  A.     That  is  right. 
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Q.  Will  you  mark  on  the  diagram,  then,  using 
your  ruler  so  you  get  the  scale,  the  position  of  the 
government  vehicle  when  you  heard  the  squeal  of 
the  brakes? 

The  Witness:  It  would  be  about  an  inch  and  a 
quarter.  [132] 

Mr.  O'Donnell:     No,  it  would  be  more  than  that. 

The  Witness:  It  would  be  an  inch  and  three- 
quarters. 

Mr.  Scholz :  No,  one  inch  is  20  feet  and  you  said 
75  feet,  didn't  you?  A.     Yes. 

Q.     20,  40,  60 — that  is  three  and  a  half  inches. 

A.  That  is  right,  three  and  a  half  inches,  that 
is  right. 

Q.  Now,  wait  a  minute  now  before  you  mark  the 
three  and  a  half  inches.  Have  you  got  that  spot 
there  now?  A.     Yes. 

Q.     Now,  also  indicate 

A.  (Interrupting)  :  You  want  it  figured  from 
the  pole? 

Q.  I  don't  want  to  figure  it  any  way.  I  wasn't 
there.   I  want  you  to  testify  to  what  you  saw. 

A.  Well,  what  I  want  to  figure  from  is  while  I 
was  trying  to  get  is  a  definite  place  where  we  are 
figuring  from. 

Q.  You  stated  it  was  75  feet  east  of  the  pole,  is 
that  correct?  Approximately  75  feet  east  of  the 
pole?  A.     That  is  right,  approximately. 

Q.  And  that  would  be  three  and  a  half  inches, 
would  it  not  ?  A.     That  is  right, 
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Q.  Now,  also  indicate  at  the  same  time  where 
the  government  vehicle  was  in  respect  to  the  lanes. 

A.     He  was  in  this  lane  right  here. 

Q.  Now,  that  is  your  stop  there.  Now,  will  you 
make  your  [133]  spot  there?  Now,  was  he  running 
along  the  outer  edge  of  the  lane  at  that  time? 

A.  He  was  running  on  this  lane  like  this  (indi- 
cating). 

Q.  I  mean,  where  you  have  got  your  spot  marked 
there.  A.     He  was  running  on  this  lane. 

Q.  Will  you  circle  that  and  we  will  call  that 
H 

The  Court:     H-9. 

Mr.  Scholz:     H-10. 

The  Court:     What  is  H-9? 

Mr.  Scholz:     H-9,  Your  Honor,  is 

The  Court:  Where  Penders  started  to  cross  in 
the  north  lane. 

Mr.  Scholz:     H-10,  all  right. 

(The  witness  indicates.) 

Q.  (By  Mr.  Scholz) :  Now,  at  that  time  when 
you  heard  the  squeak  of  the  brakes  which  was  desig- 
nated as  H-10,  where  was  Mr.  Penders'  car? 

A.  He  was  right — pardon  me,  he  was  right  in 
this  intersection  right  here  coming  around. 

Q.  Will  you  indicate  the  spot  on  the  diagram 
where  his  car  was  at  the  time  you  saw  that? 

A.  Well,  it  was  just  about  halfway  across,  right 
in  here,  right  in  the  intersection. 

Q.     At  H-ll? 
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Mr.  O'Donnell:     At  the  spot  marked  H-ll<?  [134] 

(The  witness  indicates.) 

Q.  (By  Mr.  Scholz)  :  Will  you  take  your  chair 
again.  Now,  I  think,  Mr.  Hartshorn,  you  testified 
that  Mr.  Penders  crossed  the  white  line  in  a  slant- 
ing direction.  A.     Yes,  he  did,  sir. 

Q.  And  he  continued  to  maintain  that  slanting 
direction  until  he  was  struck  by  the  government 
vehicle  1 

A.  Well,  not  right  up  to  the — not  right  up  to 
the  impact.  The  minute  he  noticed  him,  he  stepped 
on  the  gas  and  went  over  to  this  curb  a  little  bit, 
trying — up  into  the  intersection,  trying  to  miss  him 
is  what  he  done. 

Q.  How  do  you  know  that  Mr.  Penders  noticed 
the  government  vehicle  % 

Mr.  O'Donnell:  Just  a  minute.  I  move  to  strike 
that  out  as  argumentative,  may  it  please  the  Court. 

Q.     (By  Mr.  Scholz) :     Well,  he  said  he  knew. 

Mr.  O'Donnell:     It  is  merely  a  conclusion. 

Mr.  Scholz:  He  said  he  knew  Mr.  Penders — 
knew,  and  I  want  to  know  what  he  knew. 

The  Court :     I  think  that  is  a  fair  question. 

A.  I  could  tell  exactly  how  he  knew,  sir,  by  the 
way  the  vehicle  was  on  the  side  slant  toward  me. 
I  was  looking  from 

Q.  When  you  say  "vehicle"  you  must  remember 
you  have  got  two  vehicles.  When  you  say  "vehicle" 
which  one  do  vou  mean1? 
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A.  Mr.  Penders'  vehicle  is  the  one  we  are  talk- 
ing about.  [135] 

Q.  You  knew  Mr.  Penders — you  knew  that  Mr. 
Penders  noticed  the  government  vehicle  because  of 
the  side  slant? 

A.  No,  sir,  I  was  going  to  say  he  was  at  an  angle 
from  me. 

Q.  When  you  say  "he"  I  don't  know  who  you 
mean.  A.     Mr.  Penders. 

Q.     Mr.  Penders  was  at  an  angle  to  you? 

A.  That  is  the  vehicle  we  are  talking  about,  Mr. 
Penders'  vehicle  was  at  an  angle  from  me  and  I 
noticed  he  was  at  the  same  speed  until  his  brakes 

Q.  (Interrupting)  :  What  do  you  mean?  The 
same  speed. 

A.  He  crossed  the  intersection  and  he  stayed  at 
about  the  same — about  an  average  speed  until  he 
noticed — when  I  could  tell  he  noticed  the  vehicle. 
Then  his  vehicle  speeded  up. 

Q.  Will  you  designate  on  the  board  the  position 
where  Mr.  Penders'  vehicle  speeded  up,  started  to 
speed  up?  A.     Yes,  sir. 

Q.     Use  your  ruler  again,  will  you  please. 

A.  He  was  across  this  white  line.  He  was  cross- 
ing this  white  line,  right  here  is  where  I  noticed  him. 

Q.  Wait  a  minute.  Don't  mark  on  the  diagram 
please,  until — Indicate  the  position  that  Mr.  Pen- 
ders' car  was  in  when  you  saw  his  speed  up,  mark 
that. 

(The  witness  indicates.) 
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Mr.  Scholz :     We  will  call  that 

The  Court:     H-ll.  [136] 

Mr.  Scholz :     H-12,  that  is  correct. 

The  Witness:     H-12. 

The  Court :     Yes,  that  is  right. 

Q.  (By  Mr.  Scholz) :  Now,  Mr.  Penders, — did 
Mr.  Penders  keep  right  on  that  course  he  was  fol- 
lowing with  the  exception  that  he  speeded  up? 

A.     Yes,  sir. 

Q.  Mr.  Hartshorn,  I  show  you  herewith  an  affi- 
davit purportedly  made  by  Mose  Adams  also  dated 
the  13th  of  May  1946.  Do  you  recall  reading  that 
affidavit  before?  A.     Yes,  sir. 

Q.  Do  you  recall  making  the  statement  that  that 
was  correct  as  far  as  you  knew? 

The  Court:  Wait  a  minute.  When  and  where? 
Lay  the  foundation  for  it. 

Mr.  Scholz:     Yes. 

Q.  Do  you  recall  me  showing  you  that  affidavit 
in  the  office  of  the  United  States  Attorney  yesterday 
afternoon?  A.     Yes,  sir. 

Q.     And  you  read  it  at  that  time  ?  A.     Yes. 

Q.  Did  you  make  the  statement  that  that  state- 
ment was  correct? 

A.  Well,  sir,  as  near  as  I  can  tell.  His  statement, 
I  wouldn't  know  his  statement.  [137] 

Q.  Did  you  make  the  statement  it  was  correct 
as  far  as  you  know? 

A.     That  I  don't  remember. 

Q.     Do  you  recall  me  asking  you  if  that  statement 
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was  correct?   That  was  only  yesterday  afternoon. 

A.     I  don 't  remember  whether  you  did  or  not,  sir. 

Q.  Well,  do  you  recall  me  giving  you  that  state- 
ment? A.     Yes,  you  gave  me  a  statement. 

Q.  Do  you  recall  me  asking  you  any  questions 
about  that  statement? 

A.     You  asked  me  quite  a  few  different  questions. 

Q.  Did  I  ask  you  any  questions  about  that  state- 
ment ? 

A.  I  do  remember  you  asking  me  questions. 
What  they  were  I  don't  remember. 

Q.  The  question  I  asked  you  was  that  statement 
true  as  far  you  know? 

A.     I  don't  recall  that,  sir. 

Q.     Would  you  say  that  wasn't  true? 

A.  No,  I  wouldn't  say  it  was  true  because  I  don't 
recall  it.   I  wras  up  there 

Q.     Well,  Mr.  Hartshorn 

The  Court :  Wait  a  minute.  You  interrupted  him 
there. 

The  Witness:  I  don't  recall  it.  I  was  up  there 
talking  to  you.  I  don't  recall  just  all  that  was  said, 
no.  We  was  busy  talking  away  there.  I  wanted  to 
get  off  and  eat  right  at  the  time  and  I  don't  recall 
just  what  we  all  did  say.  [138] 

Q.     We  weren't  up  there  very  long,  were  we? 

A.     X<.. 

Q.     How  long,  about  five  minutes? 

A.     About  ten,  I  should  say. 

Q.     About  ten  minutes.    Now,  will  you  read  that 
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statement  over  and  see  if  it  isn't  correct  as  far  as 

you  know. 

(The  witness  reads.) 

A.  As  far  as  I  know,  it  would  be  accurate  all 
but  for  one  thing.   I  didn't  see  the  other  car. 

Q.     You  didn't  see  the  other  car. 

A.  I  didn't  see  Moses  Adams.  As  I  told  you 
yesterday — I  do  believe  I  told  you  that  I  thought 
Moses  Adams  was  a  sailor,  was  one  of  the  Navy 
men.  There  was  some  Navy  man  came  up  there. 
At  the  time  I  didn't  see  any  civilian  vehicles  there. 

Q.  But  that  statement  is  correct  except  you  don't 
recall  at  this  time  seeing  any  other  vehicle  % 

A.     No,  sir. 

Q.     The  rest  of  it  is  correct? 

A.     That  is  right,  sir. 

Mr.  Scholz:  I  will  offer  that  in  evidence.  This 
is  a  carbon  copy. 

Mr.  O'Donnell:  I  am  going  to  object  to  that,  if 
the  Court  please.  It  isn't  his  statement.  It  is  made 
by  another  individual.  He  might  use  it  for  the  pur- 
pose of  impeachment  of  this  witness  to  the  extent 
it  showed  a  difference  of  what  was  said  [139]  3'es- 
terday  and  what  was  said  today  in  court,  but  as 
far  as  admitting  the  statement  into  evidence,  it  isn  't 
binding  on  us.  It  is  purely  hearsay  not  made  in  our 
presence. 

The  Court:  The  statement  is  used  to  impeach 
this  witness.  I  don't  know  what  is  in  the  statement, 


Walter  L.  Penders,  et  al.  177 

(Testimony  of  Edwin  H.  Hartshorn.) 
but  if  there  is  anything  that  conflicts  with  what  this 
witness  says,  there  is  in  the  statement  which  he 
says  now  is  correct  except  for — in  one  particular 
it  would  seem  that  that  would  be  a  valid  impeach- 
ment. 

Mr.  O'Donnell:    AU  right. 

The  Court:  Let  me  examine  this  thing.  There 
is  no  jury  here  anyway. 

(The  Court  reads  statement.) 

The  Court:     I  can't  understand  this  statement. 

Mr.  Scholz :     I  can 't  make  much  out  of  it  either. 

The  Court:  It  says  here,  "an  army  car  after 
having  passed  me  cut  back  into  the  righthand  lane 
at  no  increase  in  speed.  As  I  arrived  at  the  start 
of  the  downgrade  at  Fremont  Street  near  the  inter- 
section of  Park  Avenue,  I  noticed  a  green  sedan 
which  was  at  this  instant  in  the  right  middle  lane 
of  the  highway."  Right  middle  lane  of  the  high- 
way, what  does  that  refer  to,  going  east  or  going 
west? 

Mr.  Scholz:     That  I  don't  know  what  it  is  either. 

The  Court:  Then  it  says,  "Headed  for  the  right 
land."  What  the  right  land  would  be  I  don't  know, 
apparently 

Mr.  Scholz :  I  think  that  is  merely  a  typograph- 
ical error.  [140]  I  think  that  is  clearly,  land  means 
lane. 

The  Court :     The  right  lane,  but  which  right  lane  % 

Mr.  O'Donnell:     I  don't  know. 

The  Court:     Apparently  for  Park  Avenue,  seem- 
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ingly  attempting  to  go  ahead  of  the  oncoming  ear. 

I  will  admit  the  affidavit,  but  I  don't 

Mr.  O'Donnell:  Now,  do  I  understand  it  isn't 
put  into  evidence  as  to  its  content,  may  it  please 
the  Court,  but  purely  for  the  purpose  of  impeach- 
ment ?  , 

The  Court:     That  is  right. 

Mr.  O'Donnell:     I  see. 

Mr,  Scholz :     That  is  all. 

(Thereupon  statement  was  received  in  evi- 
dence and  marked  Defendant's  Exhibit  E.) 
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DEFENDANTS'  EXHIBIT  E 

State  of  California, 

County  of  Monterey,  Fort  Orel — ss. 

Moses  Adams,  Apt.  #8,  Wilshire  Motel,  Mon- 
terey, Calif,  testifies,  deposes  and  says: 

Affidavit 

Having  been  warned  of  my  rights  and  that  I  could 
remain  silent  and  that  any  statement  I  might  make 
could  be  used  against  me  and  read  at  a  Court  Mar- 
tial, I  voluntarily  make  the  following  statement  of 
my  own  free  will  and  without  threat  or  promise  of 
reward  or  immunity: 

"That  at  about  1830,  11  May  1946,  I  witnessed  a 
motor  vehicle  accident  in  which  an  army  vehicle, 
operated  and  occupied  by  two  Military  Policemen, 
and  a  sedan,  of  a  faded  green  tone,  operated  and 
occupied  by  civilians,  collided. 

"Just  prior  to  the  collision  the  army  vehicle  had 
just  passed  me.  As  I  was  traveling  at  about  30 
MPH,  I  would  estimate  the  speed  of  the  army  car 
as  being  approx  35  and  not  over  40  MPH,  as  he 
traveled  alongside  of  me  for  quite  a  distance  prior 
to  passing  me.  Furthermore,  there  was  another 
vehicle  which  was  traveling  in  the  same  lane  and 
direction,  towards  Monterey,  just  ahead  of  the  army 
car.  The  army  car,  after  having  passed  me,  cut 
back  into  the  right  hand  lane  at  no  increase  in 
speed.   As  I  arrived  at  the  start  of  the  downgrade 
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of  Fremont  St.  near  the  intersection  of  Park  Ave, 
I  noticed  the  green  sedan  which  was  at  this  instance 
in  the  right  middle  lane  of  the  highway  proceeding 
diagonally  across  Freemont,  headed  for  the  right 
land  and  apparently  for  Park  Ave.  and  seemingly 
attempting  to  do  so  ahead  of  the  oncoming  army  car. 

"The  collision  happened  so  suddenly  that  further 
details  are  not  all  quite  clear  to  me,  but  I  recall 
seeing  the  army  vehicle  swerving  to  the  right  as 
though  attempting  to  avert  colliding  with  the  sedan, 
but  was  unsuccessful. 

"I  then  noted  that  several  sailors  nearby  head- 
ing towards  the  collision,  so  therefore  I  did  not  stop 
but  hurried  to  where  I  knew  an  ambulance  was  al- 
ways standing  and  on  arrival  there  notified  them 
of  the  accident." 

/s/  MOSES  H.  ADAMS, 

Apt.  #8,  Wilshire  Motel 
Monterey,  Calif. 

Subscribed  to  before  me  this  13th  day  of  May 
1946. 

/s/  K,  E.  GUENETTE, 
Capt,  CMP. 

A  Certified  True  Copy: 

/s/  HOWARD  C.  CUKTIS, 
Lt  Col,  CMP 

Provost  Marshal. 
Incl  #4 

[Endorsed] :     Filed  April  15,  1949. 
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Mr.  O  'Donnell :     Is  that  all  1 
Mr.  Scholz:     That  is  all. 
Mr.  O  'Donnell :     Just  one  minute. 

Redirect  Examination 

By  Mr.  O 'Donnell: 

Q.  Now,  to  the  best  of  your  recollection,  I  think 
you  testified  yesterday  there  were  no  cars  other 
than  the  Penders,  the  Penders'  automobile  traveling 
in  an  easterly  direction  along  Fremont  Extension. 

A.  No,  there  wasn't,  sir,  not  between  me  and 
Mr.  Penders. 

Q.  At  that  time  you  were  in  the  outer  lane  of 
the  eastbound  traffic,  is  that  correct?  [141] 

A.     That  I  was,  yes,  sir. 

Q.  And  other  than  the  army  vehicle  which  was 
traveling  westerly  there  were  no  other  cars  in  front 
of  him? 

A.     There  were  no  other  vheicles,  no,  sir. 

Q.  Now,  you  tell  us  that  you  noticed  the  driver 
of  the  army  vehicle  turned  to  his  right,  is  that 
correct/?  A.     That  is  right,  sir. 

Q.     immediately  preceding  the  accident? 

A.     That  is  right. 

Q.  And  by  turning  to  his  right  he  was  turning 
towards  Park  Avenue,  isn't  that  correct? 

A.     That  is  right,  sir. 

Q.  Did  he  make  any  attempt  whatsoever  at  any 
time  while  he  was  within  your  observation  to  turn 
to  the  left? 
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A.     No,  the  car  never  turned  to  the  left  at  all,  sir. 

Q.  I  see.  Had  he  turned  to  the  left,  he  would 
have  avoided  Mr.  Penders'  automobile,  would  he 
not?  A.     That  he  would,  sir. 

Mr.  Scholz:  I  object  to  that.  You  can't  have 
this  witness  be  your  judge. 

The  Court:     Sustained. 

Mr.  O'Donnell:  I  just  got  my  habits  from  the 
way  you  were  cross-examining  him.  I  think  that 
is  all. 

Mr.  Scholz :     That  is  all. 

The  Court:  I  wonder  if  I  could  ask  the  witness 
a  question?  [142] 

Mr.  Scholz:     That's  all  right. 

The  Court:  Q.  When  you  signed  this  affidavit 
which  was  made  up  two  days  after  the  accident, 
May  13,  where  did  this  man  interview  you? 

A.  He  interviewed  me,  sir,  at  the — yes,  it  was 
the  Cottage  Court. 

The  Court:  Q.  And  you  say  that  you  were 
shaving  at  the  time?  A.     Yes,  sir. 

Q.     What  did  he  do,  just  write  notes  down? 

A.  Yes,  sir,  he  just  asked  me  a  few  questions 
about  the  accident.  He  told  me  that  he  had  seen 
this  other  Moses  Adams,  but  he  didn't  say  whether 
he  was  a  civilian  or  a  sailor  or  what  he  was. 

Q.  Well,  after  he  wrote  the  things  down  that 
you  told  him,  what  did  he  do  then,  go  and  get — did 
he  write  the  affidavit  out  there  or 

A.     (Interrupting)     He  wrote  it  out  right  there, 


Walter  L.  Pender s,  et  al.  183 

(Testimony  of  Edwin  H.  Hartshorn.) 

yes,  sir.   I  finished  shaving  and  got  ready  for  work, 

sir. 

Q.  Yon  didn't  swear  to  it  before  anybody,  then, 
did  yon? 

A.  No,  sir,  I  didn't 'swear  to  it  before  anybody. 
There  was  nobody  around,  just  the  officer  himself. 

Mr.  Scholz:  Well,  that — may  I  ask  a  further 
questions  % 

The  Court :     Just  a  moment. 

Q.  Now,  at  the  time  you  prepared  that  affidavit 
you  used  the  expression  about  100  feet  west  of  Park 
Avenue  was  where  this  [143]  Penders  car  started 
to  slant  into  the — as  you  expressed  it,  into  the  east 
— the  westbound — the  westbound  lane? 

A.  The  Penders'  car,  yes,  into  the  westbound, 
yes,  that  is  right,  sir. 

Q.  Now,  are  you  sure — had  you  been  out  there 
to  measure  the  thing  off  before  you  made  the  affi- 
davit to  see  whether 

A.  No,  I  hadn't  at  all.  At  the  time  the  accident 
occurred  I  had  a  bus  with  27  passengers  at  the  time 
the  accident  occurred,  that  is  the  heavy  time  of  day 
for  passenger  travel.  There  wasn't  any  automobiles 
on  the  road  at  the  time  and  it  was  right  after  the 
war,  as  you  recall.  I  had  about  25  passengers  on 
at  the  time. 

The  Court:  Q.  This  100  feet  of  yours  is — was 
that  just  an  estimate  or  a  sort  of  a  rough  estimate'? 

A.  That  is  right,  sir,  that  is  just  my  own  opinion 
as  I  looked  around  the  road  and  tried  to  control 
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the  bus  and  watch  the  accident  at  the  same  time. 

Q.  It  might  have  been  50  feet  or  it  might  have 
been  150?  A.     That  is  right,  sir. 

Q.  But  your  impression  of  it  was,  of  what  you 
observed  was  the  man — go  down  and  indicate  on  the 
board  the  path  that  that  automobile,  the  Penders' 
car,  took  with  regard  to  where — the  100  feet  or 
anything  else. 

The  Witness:  The  path  that  the  Penders'  car 
took? 

The  Court:     Yes.  [144] 

The  Witness:  Eight  here  was  where  I  said  he 
crossed.  He  just  came  around  like  this,  and  he  con- 
tinued on  and  right  in  here  is  where  he  was — right 
in  here  I  believe  it  was  zvas  where  the  car  collided, 
the  two  cars  came  together. 

The  Court :  Well,  he  is  pointing  at  a  place  called 
— somewhere  near  H-6.  Well,  in  other  words  wasn't 
the  slant  from  down  there  into  there  (indicating)  ? 

A.  No,  this,  I  believe,  was  where  we  made  the 
mistake  yesterday,  where  we  measured  the  five 
inches,  from  where  the  vehicles  stopped  down  here 
and  I  was  figuring — what  I  was  trying  to  figure 
was  from  here  to  here. 

The  Court :  AH  right,  then,  it  would  be  from  there 
that  he  came  in  like  that?  A.     Yes. 

Q.     That  is  what  you  mean  to  testify  ? 

A.     That  is  what  I  meant. 

The  Court :     That  is  all. 

Mr.  O'Donnell:     That's  all. 
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Mr.  Scholz :     Now  I  have  a  few  questions. 

Q.  Now,  this  officer  of  the  United  States  army 
introduced  himself  to  you  at  the  time  you  made  this 
deposition. 

A.  I  don't  know  if  he  did.  I  can't  remember,  sir, 
whether  he  told  me  whether  he  was  from  the  legal 
office  or  where  he  was  from. 

Q.     You  were  in  the  army?  [145] 

A.     Yes,  sir. 

Q.  And  you  know  what  a  corporal  in  military 
position  is?  A.     Yes,  sir. 

Q.     He  was  in  a  military  position,  wasn't  he? 

A.  Well,  I  didn't  know,  sir.  He  was  just  dressed 
in  officer's  uniform.  He  didn't  show  me  any  iden- 
tification or  anything  like  that  at  all.  As  far  as  I 
know,  he  was  just  a  lieutenant. 

Mr.  O'Donnell:     A  lieutenant? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Scholz) :  How  long  were  you  in  the 
army? 

A.     I  was  in  the  army  for  four  and  a  half  years. 

Q.  You  were  in  the  army  for  four  and  a  half 
years  and  you  don't  know  the  difference  between  a 
lieutenant  and  a  captain? 

A.  Well,  I  couldn't  remember.  Was  he  a  cap- 
tain, sir? 

Q.     That  is  all  in  evidence  here. 

A.  Well,  if  he  was  a  captain  just  from  noticing, 
I  haven't  paid  any  attention  to  him  at  all,  sir,  what- 
soever. 
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Q.  But  he  told  you  he  was  investigating  this 
accident  ? 

A.  That  is  right,  he  said  he  would  like  to  get  a 
statement  from  me. 

Q.     And  he  asked  you  the  questions? 

A.     He  asked  me  the  questions. 

Q.     And  then  he  wrote  down  as  you 

A.  He  put  them  in  a  notebook  and  took  them 
out  at  the  car.  I  was  dressing  at  that  time.  It  was 
only  a  one-room  cottage.  [146] 

Q.  I  don't  care  about  the  one-room  cottage,  but 
I  mean,  did  you — he  wrote  the  questions  down  as 
you  told  them,  is  that  right — the  answers  down  as 
you  told  him? 

A.  Yes,  he  just  asked  me  questions  and  he  just 
jotted  it  down. 

Q.  And  he  told  you  the  purpose  of  the  discussion 
with  you? 

A.  Well,  I  didn't  know  at  the  time  they  were 
going  to  fight  the  case.  He  just  said  that  he  wanted 
to  get  the  questions  that  he  w*anted  to  ask  me,  that 
is  all,  and  I  just  said 

Q.  (Interrupting)  Did  he  tell  you  he  wanted 
to  get  the  facts  of  this  case  ? 

A.  That  is  right,  and  I  just,  I  just  answered  him 
the  best  I  could  at  the  time  on  the  little  bit  he 
asked  me. 

Q.  Now,  yesterday  you  stated  that  the  impact  of 
the  two  cars  caused  the  cars  to  move  from  eight  to 
ten  feet,  is  that  correct? 
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The  Court:     No,  he  didn't.  He  made  it  at  first  16. 

Mr.  Scholz:     Yesterday 

The  Witness:     10  or  15  feet,  wasn't  it? 

Q.  (By  Mr.  Scholz)  :  Then  I  asked  him  he 
didn't  make  the  statement  eight  or  ten  feet. 

The  Court:  Ten,  you  said,  and  he  didn't  quite 
know  which  it  was.    That  is  my  recollection. 

Mr.  Scholz:  If  Your  Honor  please,  my  notes 
indicate  he  said  the  first  statement  15  feet  and 
then 

The  Court:  On  direct  examination  he  said  15  or 
16  feet. 

Mr.  Scholz:  That  is  right.  And  then  when  I 
asked  him  if  he  [147]  didn't  state  to  me  it  was 
eight  or  ten  feet,  he  answered  yes. 

The  Court:  Then  he  said — well,  it  was  substan- 
tially to  that  effect,  you  said  eight  or  ten  feet 

Q.     (By  Mr.  Scholz)  :     Now 

The  Court:     He  wasn't  quite  sure. 

Q.  (By  Mr.  Scholz) :  The  collision,  I  mean,  the 
cars  came  to  rest  just  about  the  edge  of  the  pave- 
ment at  the  curb  here,  is  that  correct,  after  the 
impact  % 

A.  That  is  right,  sir.  It  was  right  by  the  street 
sign. 

Q.  Then,  to  the  best  of  your  ability  now,  the 
best  of  your  knowledge  now,  it  moved — the  cars 
moved  eight  or  ten  feet. 

A.     After  they  came 

Q.     After  the  impact? 
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A.  After  the  impact  in  the  intersection,  they 
went  back  down — the  army  vehicle  drove  Mr.  Pen- 
ders'  car  back  down  the  hill. 

Q.     Eight  or  ten  feet? 

A.     That  is — somewhere  around  in  there. 

Q.  And  therefore  the  collision  or  the  Penders' 
car  could  not  have — well,  that  is  argumentative. 
No  other  questions. 

Mr.  O'Donnell:     I  think  that  is  all.    Thank  you. 

The  Court:  We  will  take  a  recess  for  a  few 
minutes. 

(Recess.) 

Mr.  Scholz :  If  Your  Honor  please — did  you  sub- 
poena Lieut.  Marinello? 

Mr.  O'Donnell:  No,  I  did  not.  [148] 
Mr.  Scholz:  With  the  permission  of  the  Court 
and  of  Mr.  O'Donnell,  may  we  call  Lt.  Marinello 
out  of  order?  He  is  on  our  case  and  has  been  sub- 
poenaed, but  he  wants  to  get  back  to  Monterey,  and 
I  think  it  would  only  be  fair  to  cooperate.  Lieu- 
tenant, will  you  take  the  stand,  then? 

FRANK  C.  MARINELLO 

called  as  a  witness  on  behalf  of  the  United  States; 
sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  ?  A.     Frank  Marinello. 
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Direct  Examination 
By  Mr.  Scholz : 

Q.     Will  yon  please  state  your  occupation? 

A.  Lieutenant  of  police,  Monterey  Police  De- 
partment, Monterey,  California. 

Q.     And  were  you  such  on  May  11,  1946? 

A.     I  was. 

Q.  I  hand  you  herewith  Defendant's  Exhibit  B, 
being  a  vehicle  accident  report  to  which  is  attached 
in  typing  a  statement  typed.  That  was  signed  by 
you,  Lieutenant1? 

A.  That  report  was  typed  out  by  Officer  Daven- 
port under  my  supervision  and  signed  by  me. 

Q.     By  Mr.  Davenport?  A.     Yes,  sir. 

Q.  Now,  calling  your  attention  again  to  May  11, 
1946,  what  was  the  speed  limit  on  Fremont  Street 
on  that  date?  A.     A  55  mile  zone.  [149] 

Q.  I  want  to  refer  to  your  notes,  Lieutenant,  so 
I  will  just  let  you  have  them  there  in  case  I  will 
ask  you  some  questions  and  then  you  may  refresh 
your  memory. 

Q.  You  investigated  an  accident  on  May  11, 
1946?  A.     Yes,  sir. 

Q.  And  what  time  did  you  reach  the  scene  of 
ttie  accident?  A.     6:41  we  received  a  radio  call. 

Q.  And  how  soon  did  you  arrive  there  after- 
wards, approximately  at  the  scene  of  the  accident? 

A.  Approximately  6:45,  about  three  or  four  min- 
utes later. 
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Q.  And  was — a  collision  had  taken  place  just 
prior  to  your  arrival?  A.     Yes,  sir. 

Q.  And  that  was  involving  a  1934  Hupmobile 
and  an  army  panel  truck?  A.     Yes,  sir. 

Q.  You  are  quite  familiar  with  Fremont  Street, 
are  you  not?  A.     Yes,  sir. 

Q.  Could  you  tell  me,  if  you  know,  at  a  point 
approximately  155  feet  east  of  the  center  of  Park 
Avenue  where  it  runs  into  Fremont  Street  and 
which  is  designated  on  this  diagram,  if  you  could 
see  an  automobile  sitting  in  the  Cadillac  automobile 
— I  believe  you  drive  a  Cadillac?  A.     Yes,  sir. 

Q.     if  you  could  see  an   automobile   at   the 

intersection  of  [150]  Augajito  Road  and  Fremont 
Street,  assuming  that  this  Cadillac  automobile  that 
you  were  sitting  in  is  on  the  north  lane  of  Fremont 
Street? 

Mr.  O'Donnell:  I  am  going  to  object  to  that, 
may  it  please  the  Court,  on  the  ground  that  it  calls 
for  the  conclusion  of  the  witness,  and  further,  on 
the  ground  that  there  is  no  testimony — that  is,  the 
question  is  not  qualified  by  any  conditions  under 
which  the  view  of  the  road  might  be  made  from 
the  distances  and  the  points  that  Mr.  Scholz  has 
mentioned.  The  testimony  here  is,  as  far  as  Mr. 
Hartshorn  is  concerned,  he  was  eight  feet  —  his 
vision  was  eight  feet  above  the  level  of  the  ground. 
Now.  if  the  lieutenant  is  in  a  position  to  tell  us  in 
what  regard,  which  I  think  he  would  be  qualified  to 
do  but  not  until  some  foundation  is  laid  here.   I  do 
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not  think  the  lieutenant  is  in  a  position  to  testify 

and  answer  the  question  as  put  by  Mr.  Seholz.  ■ 

Mr.  Seholz:  May  I  just  simplify  matters?  May 
I  withdraw  that  question  and  ask  the  lieutenant 

Q.  Have  you  checked  the  vision  on  that  street 
near  the  intersection  of  Park  Avenue? 

A.     I  have. 

Q.  And  you  have  checked  that  sitting  in  what 
kind  of  a  car?  A.     Sitting  in  a  Cadillac  sedan. 

Q.  All  right.  Will  you  tell  the  Court,  or  indicate 
on  the  diagram,  what  range  of  vision  you  checked? 

Mr.  O'Donnell:  Just  before  that  question  is  an- 
swered, the  only  purpose  of  that  testimony,  as  I  can 
make  it  out,  would  be  in  the  way  of  impeachment 
of  the  witness  Hartshorn. 

Mr.  Seholz:  Not  necessarily  so.  I  want  to  bring 
to  the  Court  the  evidence  that  due  to  the  angle  of 
the  road  and  due  to  the  incline  of  the  road,  I  want 
to  have  the  Court  have  the  benefit  of  what  vision 
an  automobile  would  have. 

The  Court:  What  is  it  you  want  to  bring  out 
from  this  witness?  Looking  east  on  Fremont  from 
west  of  Park  Avenue,  how  far  you  can  see  up 
Fremont  ? 

Mr.  Seholz:  What  I  wanted  to  do  generally, 
Your  Honor,  is  put — of  course,  I  don't  know  my- 
self, but  he  checked  this  vision  and  I  wanted  to  tell 
the  Court  what  vision  you  have  of  this  street  near 
this  accident.  We  will  take  it  at  different  angles 
if  he  can  so  testify.   I  don't  know  what  he  is  going 
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to  testify  to.  I  think  it  is  important  that  the  Court 
have  this  information,  to  know  what  the  vision  is 
on  that  street,  because  there  is  a  definite  incline  up 
to  the  intersection  and  there  is  a  definite  dogleg. 
I  think  the  Court  in  order  to  decide  the  case  should 
have — should  be  acquainted  with  all  the  facts  and 
one  of  the  facts  is  the  vision. 

The  Court:     I  think  I  will  admit  it. 

Mr.  Scholz :  Will  you  answer  the  question  ?  Will 
you  read  the  question,  Mr.  Reporter? 

Mr.  O'Donnell:  This  will  not  be  impeaching  the 
testimony [152] 

The  Court:  The  only  point  he  wants  to  bring 
out  is  the  vision,  the  length  of  vision  that  you  can 
see  looking  eastward  or  looking  westward  either 
way. 

Mr.  Scholz:     Westward,  that  is  right. 

The  Witness :     May  I  step  down  for  a  minute  % 

Q.  (By  Mr.  Scholz)  :  Take  your  time,  Lieu- 
tenant, and  explain  to  the  Court — we  want  to  advise 
the  Court  of  the  facts  so  that  the  Court  may  know. 

The  Court :  Would  you  ask  the  witness  when  he 
made  this  investigation. 

Mr.  Scholz :     I  will  ask  him  that. 

Q.  I  will  ask  under  what  conditions,  as  a  lieu- 
tenant of  the  Police  Department 

The  Court:     When  did  you  make  this*? 

A.  April — I  mean,  that  is  right,  April  the  13th 
at  12:30  p.m. 

Mr.   O'Donnell:     I  will  stipulate  the  conditions 
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of  the  road  are  practically  the  same  as  on  May  11, 

1946,  there  has  been  no  change. 

A.     That  is  right. 

Q.  (By  Mr.  Scholz)  :  All  right.  Will  you  an- 
swer that  question  ? 

(Question  read.) 

The  Witness:  From  the  center  of  Park  Street, 
that  is  the  prolongation  of  Park  Street. 

Q.  The  prolongation  or  the  center  of  Park 
Street? 

A.  The  center  of  Park  Street  out  to  the  edge  of 
the  highway  to  [153]  a  point  155  feet  east  of  Park, 
straddling  both  lines,  and  giving  the  benefit,  whether 
a  car  is  on  one  lane  or  on  the  other  lane  and  sitting 
in  the  Cadillac  anything  beyond  155  feet  you  would 
not  have  visibility  of  anything  coming  the  opposite 
direction.  At  a  point  155  feet  you  begin  to  get  a 
vision. 

Mr.  Scholz :     Thank  you  very  much. 

The  Court :     That  is  traveling  west  ? 

A.     Traveling  west,  yes,  sir. 

The  Court:     Wait  a  minute — traveling  west 

Mr.  Scholz :  That  is  towards  Monterey,  Your 
Honor. 

The  Court :     Toward  Monterey. 

The  Witness :     That  is  right,  it  is. 

The  Court:  155  feet  from  the  prolongation  of 
the 


The  Witness:     The  center. 
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The   Court:     The   center   of   Park   Avenue   into 
Fremont  Street 

A.     Yes,  sir. 

Q.     You  wouldn't  have  vision 


A.  Of  any  cars  coming  over  from  a  westerly 
direction  to  an  easterly  direction. 

Q.  (By  Mr.  Scholz)  :  Will  you  indicate  on  the 
diagram,  stand  on  the  side  and  just  explain  it  by 
pointing.  You  mean  there  would  be  155  feet  here 
straddling  this  white  line?  A.     Yes,  sir. 

Q.  You  are  approximately  155  feet  east  of  the 
center  of  Fremont  Street [154] 

A.     Of  Park  Street. 

Q.     At  this  point  here  where 

A.  That  is  the  center  of  Park,  there  is  a  small 
plug  there  about  the  size  of  this  plug  on  the  floor. 
That  is  the  extreme  center  of  Park  Street. 

Q.     And  from  a  distance  of  155  feet,  then 

A.     You  get  a  vision. 

Q.     you  get  a  vision  down  to  this  point? 

A.  For  anything,  because  the  minute  you  hit 
the  vision  you  hit  the  vision  of  the  entire  highway. 
Beyond  that  you  can  not  see  anything. 

The  Court :  In  other  words,  what  you  mean  is, 
if  you  are  east  more  than  155  feet  you  can't  see  any- 
thing on  Fremont  Street. 

A.     No,  sir. 

Q.  But  when  you  reach  a  point  155  feet  from 
the  center  line  of  Park  Avenue,  then  you  can  see 
all  the  way  ?  A.     That  is  right. 

Q.     West  on  Fremont,  is  that  it? 
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A.     That  is  right. 

Q.  And  there  is,  I  would  assume,  about  a  ten 
foot  jog  in  the  road,  and  about  a  twenty  foot — do 
you  mean  you  are  sitting  in  an  automobile  or  stand- 
ing up  or  sitting  in  the  top  of  a  bus? 

A.     Well,  I  said  sitting  in  a  Cadillac. 

The  Court:     You  mean  sitting  in  the  Cadillac. 

The  Witness:  On  the  top  of  a  bus  you  would 
reach  it  sooner  than  155  feet. 

Mr.  O'Donnell:  Is  that  a  new  Cadillac  or  an 
old  one? 

The  Witness:     A  1948. 

Mr.   Scholz:     They  always  drive  new  Cadillacs. 

Mr.  O  'Donnell :     One  is  lower  than  the  other  one. 

Q.  (By  Mr.  Scholz) :  Now,  I  think  you  stated 
that  there  is  approximately  a  ten  foot  jog  in  the 
road. 

A.  Before  approaching — that  is,  there  is  a  jog- 
there  at  the  start  approaching  right  there  at  Park 
Street. 

Q.     Will  you  indicate  on  the  diagram  here 


nm 


'he  Witness:  In  other  words,  this  section  of 
highway. 

Q.     That  section  (indicating)  f 

A.     A  ten  foot  jog  in  this  highway. 

Q.  For  the  purpose  of  the  record,  indicating  it 
turning — indicate  the  jog  on  the  diagram. 

A.     This  runs  straight  and  this  jog  begins  here. 

Q.  Begins  approximately  at  the  center  of  Park 
Street  ?  A.     That  is  right. 
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Q.  Park  Avenue,  I  should  say,  and  there  is,  I 
think  you  testified,  there  is  about  a  twenty  foot 
upgrade  ?  A.     Upgrade. 

Q.     Upgrade  going  east  on  Fremont  Street? 

A.     Upgrade  going  east. 

Q.     To  about  where,  what  point?  [156] 

A.  Well,  I  would  say  at  about  where  you  begin 
getting  your  visibility  where  she  stops  slanting  off. 

Q.     At  about A.     About  155  feet. 

Q.     155  feet  east  of  the  center  of  Park  Avenue? 

A.  Most  of  the  grade  is  from  the  center  of  Park 
Street  down,  slight. 

Q.  In  other  words,  most  of  the  grade  of  that 
twenty  feet  is  from  the  center 

A.     The  center  of  Park  Avenue. 

Q.     west.  A.     It  jogs — yes,  west. 

Q.     And  then  there  is  a  slight  grade,  though? 

A.     A  kind  of  a  hill  crest  there. 

Q.     A  hill  crest  north  to  about  155  feet? 

A.     That  is  right. 

The  Court:     You  don't  mean  north  155  feet. 

Q.     (By  Mr.  Scholz)  :     I  mean  east. 

A.     East,  yes. 

Q.  Did  you  locate  a  witness  to  the  accident, 
Lieutenant?  A.     No,  sir. 

Q.  Did  you  discuss  this  case  with  Edwin  H. 
Hartshorn?  A.     No,  sir. 

Q.  In  the  report  it  states  that  Mr.  Hartshorn 
stated  to  us 

Mr.   O'Donnell:     I  am  going  to  object   to  that, 
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may  it  please  [157]  the  Court.    He  asked  him  and 
he  has  answered.    Now,  is  he  going  to  check  that 
with  the  report? 

Mr.  Scholz:  I  want  to  ask  him  who  did  the 
checking. 

Mr.  O'Donnell:  Well,  ask  him  that,  but  don't  be 
reading  the  statement. 

Mr.  Scholz :     Well,  all  right. 

The  Court:  I  understood  the  witness  just  now 
to  say  he  didn't  talk  to  Hartshorn. 

Mr.  Scholz:     That  is  what  I  understand,  too. 

Q.  In  the  report  there,  Lieutenant,  there  is  a 
statement  regarding  an  interview  with  Mr.  Hart- 
shorn.  Do  you  know  who  made  that  interview? 

A.     Officer  Davenport. 

Q.  Did  you  discuss  this  case  with — at  the  time 
of  the  accident,  with  the  driver  of  the  military 
vehicle1?  A.     No,  sir. 

Q.  Was  that  done  by  Sergeant — what  was  his 
name  ? 

Mr.  O'Donnell:     Davenport. 

Q.     (By  Mr.  Scholz) :     Davenport? 

A.     Davenport,  yes,  sir. 

Mr.  Scholz:  That  is  all.  Wait  a  minute — that 
is  all. 

Cross-Examination 
By  Mr.  O'Donnell: 

Q.  Just  a  minute,  Lieutenant.  I  will  only  keep 
you   a  few  minutes.    I   show  you  here  Plaintiff's 
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Exhibit  22  and  ask  you  whether  that  is  a  fair  repre- 
sentation or  a  correct  [158]  representation,  we  will 
put  it  that  way,  of  the  condition  of  Fremont  Avenue 
looking  west  on  or  about  May  16,  1946? 

A.    Yes,  sir. 

Q.  I  see.  I  am  pointing  to  an  object  here. which 
appears  to  be  the  top  of  a  billboard.  Could  you  tell 
us  whether  that  is  a  billboard  or  not?  I  will  ask 
you  to  look  at  it  closely.  Being  familiar  with  the 
vicinity,  I  was  just  wondering  whether  you  could 
tell  us  whether  that  was  the  top  of  a  billboard  or 
not.  A.     I  can't  make  it  out. 

Q.  Now,  I  am  again  referring  to  this  exhibit, 
this  twenty  foot  grade  that  you  have  mentioned 
starts  right  as  shown  in  this  photograph  at  a  point 
where  the  telephone  pole  is,  is  that  correct? 

A.  Well,  I  would  say  that  it  starts  at  the  center 
of  Park  Street. 

Q.     The  grade  starts  at  the  center  of  Park  Street  ? 

A.     I  would  say  it  does. 

Q.     Isn't  it  a  fact 

A.  I  mean,  there  is  a  continuation  of  the  hill 
crest,  but  your  majority  of  grade  is  from  Park 
Street  on. 

Q.  I  appreciate  that.  If  you  were  describing  the 
crest  of  that  particular  grade,  would  you  not  place 
it  at  approximately  the  point  where  the  telephone 
pole  is  shown  in  that  photograph? 

A.     Do  you  mean  as  it  starts  in  going  west? 

Q.     Yes,  starts  in  going  west,  going  down  west- 
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erly,  just  for  the  [159]  purpose  of  helping  you  out 

in  answering  my  question. 

A.  Isn't  that  pole  just  about  in  the  center  of 
Park  Street? 

Q.     No,  no,  it  is  on  the  easterly  curb. 

The  Court :     It  is  a  little  bit  east. 

The  Witness :     About  20  feet  east. 

Q.  (By  Mr.  O'Donnell)  :  I  will  show  you  here 
Plaintiff's  Exhibit  21  and  ask  you  whether  or  not 
that  photograph  can  be  of  any  assistance  to  you. 

A.  Yes,  that  is  right.  I  would  say  so,  according 
to  the  photograph. 

Q.  The  grade  starts  approximately  where  the 
telephone  pole  is?  A.     Yes. 

Q.  Now,  there  is  one  other  question  on  the — I 
want  to  get  my  directions  straight  here  now.  The 
highway  on  the — and  when  I  refer  to  the  highway, 
I  mean  Fremont  Street,  Fremont  Street  running 
west  is — comes  up  to  and  is  immediately  adjacent 
to  the  sidewalk  east  of  Park  Avenue,  is  that  not 
correct?  A.     There  is  a  shoulder  there. 

Q.  No,  I  am  talking  about  east  of  Park  Avenue, 
that  is,  towards  Del  Monte.  A.     Yes. 

Q.  Isn't  there  a  sidewalk  between  the  property 
line  and  the  pavement?  A.     No  sidewalk. 

Q.     There  is  no  sidewalk?  [160] 

A.     It  is  unimproved. 

Q.  Well,  I  show  you  here  for  the  purpose  of  the 
record  Plaintiff's  Exhibit  22. 

A.     It  is  unimproved. 
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Q.     It  is  unimproved,  but  there  is  a  walkway? 

A.     There  is  a  walkway. 

Q.  There  is  a  walkway.  O.K.,  fine,  all  right. 
The  highway  comes  right  up  to  the  edge  of  the 
walkway,  is  that  not  correct? 

A.  That  is  right,  that  is  correct.  There  is  no 
curb. 

Q.  No,  there  is  no  curb.  I  appreciate  that.  Now, 
taking  the  north  side  of  Fremont  Avenue  west  of 
Park  Avenue,  the  Fremont  Avenue  pavement  does 
not  lie  immediately  adjacent  to  the  curb  on  the 
north  side  of  Fremont  Avenue  west  of  Park  Ave- 
nue, does  it? 

A.     No,  there  is  an  unimproved  area  there. 

Q.  There  is  an  unimproved  area  there.  That 
unimproved  area,  according  to  our  stipulation,  is 
16  feet  wide,  is  that  not  correct?  A.     Correct. 

Q.  So  you  have  a  much  wider  area  west  of  Park 
Avenue  than  you  have  east  of  Park  Avenue? 

A.     That  is  correct. 

Q.     Is  that  correct? 

A.     The  diagram  is  correct. 

Q.  Uh-huh.  Just  pardon  me  one  moment.  I 
think  that  will  be  [161]  all. 

Mr.  Scholz:     I  have  one  or  two  more  questions. 

Redirect  Examination 
By  Mr.  Scholz: 

Q.  Lieutenant,  I  hand  you  herewith  Plaintiff's 
Exhibit  18.  That  was  taken  there  shortly  after  the 
accident,  wasn't  it?  A.     Yes,  sir. 
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Q.     But  I  think 

A.  At  our  arrival  at  the  accident,  I  got  to  work 
immediately  on  it. 

Q.  I  show  you  there  a  pole.  It  shows  in  this 
picture,  the  pole 

The  Court:     What  is  that  exhibit? 

Mr.  Scholz:     18. 

The  Witness:    18. 

Q.  So  that  you  can  follow  this,  may  I  show  you 
two  copies  of  the  picture,  that  is  Exhibit — would 
you  indicate  on  the  diagram  where  that  pole  is? 

A.     Well, 

Q.     In  other  words 

A.  Of  course  you  have  to  place  your  car  at  the 
scene  to  see  that  they  are  correct. 

Q.  Well,  whatever  you  do,  I  mean  just  give  it 
to  the  Court. 

A.  According  to  your  board  here,  it  would  be 
this  pole. 

Q.     That  is  what  I  mean.  [162] 

A.     That  is  the  pole. 

Q.     The  pole,  is  it  not,  in  Plaintiff's  Exhibit  18? 

A.     That  would  be  this  pole. 

Q.     is   the   pole   designated  on  the  diagram 

and  we  will  mark  that  M-l.  I  see.  Now,  from  the — 
from  this  picture,  by  coordinating  it,  and  by  the 
designation  of  the  pole  on  the  diagram,  would  you 
indicate  the  position  of  those  two  automobiles  when 
this  picture  was  taken?  Indicate  that  on  the 
diagram. 
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A.  Well,  it  would  be  pretty  hard  to  put  the  cars 
in  their  position  without  going  through  all  those 
measurements  to  see  that  they  are  in  their  proper 
place. 

Q.     Could  you  do  it  briefly? 

A.     I  think  it  is  53  feet  10  inches. 

The  Court :    Speak  a  little  louder. 

The  Witness:  I  believe  it  is  53  feet  10  inches 
from  the  center  of  Park  Street  to  the  front  of  the 
MP  panel  wagon. 

The  Court:    I  didn't  hear  that. 

The  Witness:  From  the  center  of  Park  Street 
to  the  MP  wagon,  that  is  the  MP  car — this  is  the 
center  here  and  then  you  have  here — you  have  70 
feet  here  and  this  is  the  chart  here,  53  feet  10 
inches  from  the  center  of  Park. 

Mr.  O'Donnell:  Mark  it  on  the  map  according 
to  scale. 

Mr.  Scholz:  Yes,  using  that  diagram  and  your 
knowledge  and  your  measurements  and  the  photo- 
graph, indicate  to  the  best  of  your  ability  the  posi- 
tion of  the  government  vehicle  when  you  [163] 
saw  it. 

Mr.  O'Donnell:  I  wonder  if  you  have  a  colored 
pencil  that  you  can  use,  a  colored  pencil  that  will 
designate  it. 

A.  Well,  53  feet  10  inches,  this  rule  is — I  mean 
the  scale  here  is,  one  inch  is  20  feet,  two  and  a  half 
inches  would  be  50  feet,  correct? 

Mr.  Scholz:    Yes,  that  is  it, 
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The  Witness :  And  two  and  three-quarters  inches 
would  be  approximately — 54  feet,  right? 

Mr.   O'Donnell:     Well,  a  little  more  than  that. 

The  Witness:  Well,  we  will  make  it  l/32nd  off. 
I  would  say  this  would  be  the  front  of  the  govern- 
ment vehicle  here. 

Mr.  Scholz:  Now,  I  suggest  you  might  make  a 
little  square  or  something  so  we  won't  confuse  it. 

A.  I  want  to  get  this  other  dimension  before  I 
start  off.  To  a  point  eight  feet,  eight  feet  eight 
inches  from  the  north  curb  of  Fremont,  which  would 
be  this  curb  in  here. 

Q.     Yes. 

A.  At  a  point  eight  feet  would  be  a  little  less 
than  half  an  inch,  say  about  7/16,  right? 

Mr.  O'Donnell:     Yes. 

The  Witness:  So  this  would  be  it,  here.  Now 
we  can  start  the — square  this  off,  produces  the 
actual  position  of  your  car. 

Mr.  O'Donnell:     The  government  car. 

Mr.  Scholz :  The  government  car.  Now,  will  you 
draw  a  line  [164]  out  there  and  make  that 

Mr.  O'Donnell:    M-2. 

Mr.  Scholz:  M-2.  Just  draw  that  down  there. 
Draw  a  little  line  here  and  put  M-2  there.  That  is 
all.  Now,  can  you  designate  the  position  of  Mr. 
Penders1  car'? 

A.  Well,  Mr.  Penders'  car  was  almost  diagonal 
to  the  army  car.  This  would  be  a  little  more — the 
Penders'  car  was  almost  diagonal   to  this,  to  the 
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curbing.    Of  course,  his  car  is  not  to  scale. 

Q.     We  appreciate  that. 

A.     That  would  be  the  actual 

Q.     Now,  will  you  mark  that? 

The  Court :    M-3  is  it. 

Mr.  Scholz :    M-3. 

The  Witness:    M-3. 

Mr.  Scholz:    I  think  that  is  all.    Any  questions? 

Mr.  O'Donnell:    That  is  all,  Lieutenant. 

Mr.  Scholz :  Your  Honor,  may  I  substitute  copies 
for  the  Defendant's  Exhibit  B?  The  lieutenant 
wants  them  back.     They  are  from  his  official  files. 

The  Court:  Well,  we  haven't  read  them  into  the 
record  and  I  wouldn't  have — I  wouldn't  have  them 
before  us  in  the  argument. 

The  Witness:  I  mean  there  is  no  immediate 
hurry. 

Mr.  Scholz:    We  will  return  them  to  you. 

The  Witness :    As  long  as  we  get  that  back.  [165] 

The  Court:  We  can  make  photostatic  copies  and 
send  them  back  to  you. 

Mr.  O'Donnell:  Mr.  Scholz  is  very  anxious  to 
get  a  seat  in  church  and  he  has  asked  me  if  I  would 
ask  Your  Honor,  good  Catholic  that  I  am,  to  ad- 
journ about  fifteen  minutes  before  12:00. 

The  Court:  That  is  satisfactory  to  me,  but  when 
to? 

Mr.  Scholz :    I  think  Tuesday. 

(Thereupon   an   adjournment  was   taken   to 
Tuesday  morning,  at  10:00  o'clock   a.m.) 
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Tuesday  Morning  Session 
April  19,  1949,  10:00  o 'Clock 

The  Clerk :    Penders  v.  United  States ;  for  further 
trial. 

Mr.  Scholz:     Ready,  Your  Honor. 

Mr.  O'Donnell:    Ready. 

Mr.  Halsing:    We  would  like  to  call  Mr.  Penders. 

WALTER  L.  PENDERS 

called  in  behalf  of  plaintiff;  sworn. 

Direct  Examination 
By  Mr.  Halsing: 

Q.     Mr.   Penders,  you  are  the  plaintiff    in  this 
action,  is  that  correct?  A.     That's  risrht. 


&j 


Q 


Where  do  you  live? 


A.     I  live  in  Pacific  Grove. 

Q.     That  is  in  Monterey  County,  California? 

A.     Yes. 

Q.     How  long  have  you  lived  there? 

A.     About  24  years. 

Q.  Mr.  Penders,  calling  your  attention  to  the  date 
of  May  11,  1946,  late  in  the  afternoon  of  that  day, 
where  were  you  ?  A.     I  was  at  home. 

Q.     Did  you  leave  your  home  that  afternoon? 

A.     I  left  that  afternoon. 

Q.     With  whom?  [167] 

A.  I  left  there  with  my  wife  and  a  couple  of 
friends. 

Q.     Did  you  own  an  automobile  at  that  time  ? 
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A.     Yes,  I  did. 

Q.     What  type  of  automobile  was  that  ? 

A.     It  is  a  Hupmobile. 

Q.     What  year?  A.     1946. 

Q.     Was  it  1936?  A.     '36,  yes. 

Q.  When  you  left  your  home,  were  you  driving 
your  automobile  ?  A.     Yes,  I  was. 

Q.  You  said  your  wife  was  with  you.  Where 
was  she  in  the  automobile? 

A.  She  was  sitting  right  back  of  me  in  the  back 
seat.  Your  Honor,  I  am  speaking  a  little  louder 
because  since  the  accident  I  am  a  little  deaf. 

Q.     Where  did  you  go  when  you  left  home? 

A.  We  drove  up  to  Monterey,  went  out  Mon- 
terey, out  Fremont  Street,  and  we  were  going  out 
to  dinner.    Do  you  want  me  to  tell  about  that? 

Q.     Yes. 

A.  We  were  going  out  to  dinner.  We  stopped 
at  a  place  on  the  highway  there  at  Fremont  Street. 

Q.  Where  was  that  place  with  relation  to  Park 
Avenue  ? 

A.  It  was  about  a  few  hundred  yards  from 
where  the  accident  [168]  happened. 

Q.     Was  it  west  or  east  of  Park  Avenue? 

A.  East  of  Park  Avenue.  It  is  between  Park 
Avenue  and  Monterey. 

Q.  Therefore,  it  would  be  west  of  Park  Ave- 
nue ?  A.     Yes. 

Q.  What  happened  after  you  reached  this  res- 
taurant ? 
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A.  Well,  we  got  out  and  saw  that  the  restaurant 
was  closed  and  we  got  in  and  I  said,  "We  will 
drive  up  to  the  next  crossing  and  go  back  to  Mon- 
terey and  get  our  dinner  there." 

Q.     What  was  the  next  crossing? 

A.     The  next  crossing  was  Park  Avenue. 

Q.     You  say  you  got  back  into  the  automobile? 

A.     Yes. 

Q.     Did  you  then   drive  toward  Park  Avenue? 

A.     We  drove  down  toward  Park  Avenue. 

Q.  What  direction  was  that  from  Fremont 
Street?  A.     That  was  east. 

Q.     You  were  going  east?  A.     Yes. 

Q.  As  you  approached  Park  Avenue,  what  did 
you  do? 

A.  Well,  as  I  approached  it,  I  went — it  was  a 
four  lane  drive  there,  I  drove  over  onto  the  center 
line  and  I  had  my  hand  out  there  for  over  a  hundred 
yards  before  I  reached  Park  Avenue. 

Q.  Were  you  familiar  with  this  map?  You  are, 
are  you  not,  Mr.  Penders  ?  [169]  A.     Yes. 

Q.  Would  you  step  down  here,  please?  I  hand 
you  here  a  blue  pencil,  Mr.  Penders.  Will  you 
indicate  on  the  map  the  spot  before  you  reached 
Park   Avenue    when   you    commenced   your   turn  ? 

A.     Commenced    my    turn? 

Q.     Yes.  A.     Here  (indicating). 

Q.  You  are  indicating  the  spot.  This  is  west. 
That  is  Monterey,  that  way. 
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A.  Oh,  this  is  west?  I  came  in  here,  came 
along  here. 

Q.     Indicating  the  lane  for  the  east-bound  travel. 

A.     Just  before  I  got  to  it,  you  mean? 

Q.     Yes.     Before  you  got  to  Park  Avenue. 

A.  Before  I  got  to  Park  Avenue.  It  would  be 
the  inner  lane. 

Q.     Take  your  time. 

A.     This  is  turned  around. 

Q.  Mr.  Penders,  this  is  Park  Avenue.  This  is 
Fremont  Street.  A.     Yes. 

Q.  Monterey  lies  over  in  this  direction  toward 
the  west. 

A.  Well,  you  come  in,  here  is  the  double  line; 
when  I  looked  down  there — if  you  turned  it  around, 
it  would  be  just  the  reverse. 

Q.     Take  your  time. 

The  Court:  Why  don't  you  turn  it  around  for 
him? 

Mr.  Halsing:    You  mean  upside  down?  [170] 

The  Witness:    Yes;  upside  down. 

Mr.  Halsing:  We  will  turn  the  whole  board 
around,  this  way. 

A.  Yes;  that  is  more  like  it.  This  would  be 
west,  here. 

Q.     Yes.  A.     Yes;  that's  more  like  it  now. 

Q.  Where  were  you  as  you  approached  Park 
Avenue,  in  which  lane;  in  which  lane  were  you 
driving  as  you  approached  Park  Avenue? 

A.     In  this  lane  here. 
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Q.     Indicating  the  inner,  east-bound  lane? 

A.     Yes. 

Q.     The  inner  east-bound  lane? 

A.     Yes.      I    came   along   here.      When   we    got 
here 


Q.     Put  a  mark  where  you  are  going  to  indicate. 

A.     I  was  coming  along  here. 

Q.  One  moment.  You  are  indicating  the  imier 
east-bound  lane. 

A.  Coming  along  here.  When  I  got  about  here 
where  I  made  the  turn,  you  mean? 

Q.  I  want  to  know  where  you  were  as  you 
approached  Park  Avenue? 

A.     I  was  on  this  lane  here. 

Q.     The  inner  lane?  A.     Yes. 

Q.  Put  a  mark  on  the  map  where  you  started  to 
make  your  turn  from  the  inner  east  bound  lane  into 
Park  Avenue.  [171]  A.     Right  here. 

Q.  I  will  mark  that  P-l.  When  you  reached  the 
point  of  P-l,  which  is  this  mark  that  you  have  just 
made  on  the  map,  did  you  look  along  Fremont 
Street?  A.     I  did. 

Q.     Did  you  look  in  an  easterly  direction? 


A 

Q 

A 

Q 

A 

Q 

A 


Yes. 

Did  you  see  any  cars  coming? 

None  whatsoever. 

You  did  not  see  any  cars  coming  at  all? 

No. 

Then  did  you  give  your  signal  ? 

In  making  the  turn,  certainly ;  I  had  my  hand 
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out  all  the  way  from  down  here,  over  100  yards 

coming  up,  I  had  my  hand  out  to  make  this  turn. 

Q.  You  indicate  you  had  your  hand  out  from  a 
point  opposite  Auguscito  Koad?  A.     Yes. 

Q.     Did  you  do  that  after  you  looked? 

A.  I  made  the  turn;  after  I  made  the  turn  I 
looked  ahead  and  I  saw  this  car  coming  at  a  tre- 
mendous speed. 

Q.  Where  was  your  car  when  you  first  saw  this 
car  coming? 

A.  It  was  just  turned  across  the  highway,  turn- 
ing up  in  here. 

Q.  Indicate  with  your  pencil  where  the  front  of 
your  car  was  when  you  saw  the  vehicle  approaching 
you;  you  indicate  P-l  as  [172]  where  you  started 
to  turn?  A.     Yes. 

Q.  Where  was  the  front  of  your  automobile 
when  you  saw  this  car  coming? 

A.  Just  about  the  length  of  the  automobile  I 
was  turning. 

Q.  Indicating  the  center  lane  of  the  west-bound 
traffic?  A.     Yes. 

Q.  Will  you  put  a  mark  where  you  say  the  front 
of  your  car  was  when  you  saw  this  vehicle?  We 
will  mark  that  P-2. 

Mr.  Scholz:    P-2  is  where  he  saw  the  other  car? 

Mr.  Halsing:  Yes;  the  oncoming  automobile  for 
the  first  time.  At  this  point  is  where  Mr.  Penders 
said  he  started  to  cross  the  center  line  in  making 
his  leftkand  turn,  indicated  by  P-l.     He  indicated 
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that  at  P-2  he  first  saw  the  oncoming  automobile 
and  at  point  P-2,  he  has  placed  it  right  on  the  center 
line  of  the  westbound  travel. 

The  Court:     Yes. 

Q.  (By  Mr.  Halsing) :  What  happened  next 
after  you  saw  the  oncoming  vehicle  and  your  auto- 
mobile was  at  this  point,  P-2 ;  what  happened  ? 

A.  He  came  over  the  hill  at  a  tremendous  speed. 
It  seemed  like  it  was  only  a  second  he  was  on  me.  I 
looked  and  his  car  was  skidding,  it  was  swaying. 
Finally,  as  I  saw  him  go  in  back  of  me,  I  stepped  on 
the  gas  to  go  ahead.  As  I  stepped  on  the  gas  to  go 
ahead,  I  saw  him  then  a  few  feet  away  from  me, 
coming  [173]  right  for  me,  and  he  struck  the  front 
end  of  the  car. 

Q.  Where  was  your  car  at  the  point  of  impact? 
Will  you  take  the  stand  again?  I  will  indicate  the 
mark  that  the  plaintiff  just  made  with  the  letter  and 
number  P-3  indicating  a  point  on  the  northern  side, 
what  would  be  beyond  the  northern  edge  of  the 
westbound  traffic  line. 

Mr.  Scholz:     What  is  that? 

Mr.  Halsing:  P-3.  He  said  that  is  the  point  of 
impact. 

The  Court:    The  point  of  impact. 

Q.  (By  Mr.  Halsing)  :  Mr.  Penders,  what  hap- 
pened after  the  impact? 

A.  Well,  I  don't  know  what  happened  then;  I 
was  unconscious  and,  in  fact,  everybody  in  the  car 
was,  too. 
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Q.  Were  you  hospitalized  as  a  result  of  the  acci- 
dent? A.     Yes. 

Q.     Had  you  received  any  personal  injuries'? 

A.  Yes,  I  had.  I  had  my  leg  broken  and  my 
arm  broken  and  several  bad  cuts  on  the  scalp. 

Q.  You  were  in  the  hospital  being  treated  for 
your  injuries'?  A.     Yes,  I  was. 

Q.  Confining  yourself  to  the  injury  to  your  wrist, 
what  did  you  say  happened  to  if? 

A.  My  left  wrist  here,  badly  broken  and  it  was 
shattered,  as  the  doctor  stated.    It  was 

Mr.  Scholz :     Not  what  the  doctor  stated.   [174] 

A.  Well,  my  wrist  is  very  bad  now;  it  was 
shattered.  It  bothers  me  a  great  deal  now.  I  can't 
use  it.  I  lost  control  of  those  fingers;  I  can't  grasp 
it  so  well. 

Q.  (By  Mr.  Halsing) :  What  treatment  did  you 
receive u? 

A.  It  was  in  a  cast  about  seven  months,  six  or 
seven  months;  pretty  near  seven  months. 

Q.     What  treatment  was  given  to  the  wrist  % 

A.  After  the  cast  was  removed,  then  I  had  a 
leather  support  put  on  there,  and  I  wore  that  for 
a  number  of  months. 

Q.  Did  you  wear  that  after  you  were  dismissed 
from  the  hospital?  A.     Yes. 

Q.  Do  you  have  any  permanent  injury  to  your 
wrist  as  a  result  of  the  accident? 

A.  Well,  no  strength;  I  can't  pick  up  things, 
and  the  fingers  here,  it  affected  all  these  cords  here, 
the  nerves  in  my  fingers. 
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Q.     Does  the  wrist  brother  you  at  all  now? 

A.  Yes.  It  bothers  me  a  great  deal.  If  I  use 
it  a  little  bit  or  exercise  too  much,  quite  a  pain  conies 
up  my  arm  here  to  my  elbow. 

Q.  Confining  yourself  to  the  injuries  to  your 
leg,  which  leg  was  injured?  A.     The  left  leg. 

Q.  Going  back  to  the  wrist  again,  you  were 
indicating  something  on  your  wrist;  what  is  the 
damage  to  your  wrist;  just  describe  [175]  that  and 
show  His  Honor. 

A.  Well,  it  was  broken,  the  bone  was  badly 
shattered.     You  couldn't  make  a  good  joint  there. 

Q.  Do  you  have  any  deformity  there  from  the 
injury? 

A.  Yes,  I  have.  The  bone  protrudes — well,  you 
can  see  it.  It  was  broken  there.  It  was  shattered 
so  that  it  is  impossible  to  make  a  perfect  joint  there. 

Q.  Did  you  have  that  condition  before  the  acci- 
dent? A.     No. 

Q.  Was  your  hand  and  wrist  normal  before  the 
accident?  A.     Yes,  yes. 

Q.  With  reference  to  your  left  leg  which  you  say 
was  injured,  what  damage  was  done  to  that? 

A.  The  leg  was  broken  and  the  bones  were 
shattered,  here  (indicating). 

Q.     You  are  indicating  where? 

A.     This  knee,  in  the  left  knee  here. 

Q.     What  treatment  did  you  receive? 

A.  It  was  in  a  cast  for  about  seven  and  a  half 
or  eight  months. 
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Q.  Was  any  treatment  given  to  the  leg  after  the 
cast  was  removed? 

A.  Yes;  I  had  an  elastic  support  put  on  there 
and  I  wore  it  quite  a  few  months,  too. 

Q.  Did  you  wear  that  after  you  were  released 
from  the  hospital?  A.     Yes.  [176] 

Q.     Do  you  suffer  any  pain  now? 

A.  It  bothers  me.  I  can't  walk  with  it.  It  pains 
me  and  I  have  to  rub  it  to  kind  of  get  the  circula- 
tion in  it.    The  muscles  contract  here. 

Q.  Are  you  able  to  walk  as  well  as  you  were 
before  the  accident?  A.     No,  not  at  all. 

Q.     Why  was  that? 

A.  The  leg  joint  here,  the  knee  joint  protrudes 
a  great  deal  like  my  wrist  does.  It  was  a  bad  break. 
It  will  never  be  the  same  and  it  pains  me ;  at  times 
at  night  it  wakes  me  up  and  I  have  to  straighten 
it  out  and  rub  it  to  take  that  pain  out  of  it. 
*  Q.  Was  your  leg  in  that  condition  prior  to  the 
accident?  A.     No,  not  at  all. 

Q.     Was  it  a  normal  leg?  A.     Normal  leg. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  7.  Will 
you  look  those  bills  over,  Mr.  Penders? 

A.     Yes,  these  are  the  bills. 

Q.  Those  bills  indicate  you  were  in  the  hospital 
from  the  period  May  11,  1946  to  March  25,  1947. 
Are  those  the  bills  that  were  rendered  to  you  for 
your  care  while  in  the  hospital  ? 

A.     Yes;  those  are  the  ones. 

Q.     I  show  you  Plaintiff's  Exhibit   No.   6  pur- 
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porting  to  be  a  bill  for  medical  care  and  attention. 
Is  that  the  bill  that  was  [177]  rendered  to  you  by 
Dr.  Hugh  F.  Dormondy?  A.     Yes. 

Q.  That  was  for  your  care  while  you  were  in  the 
Monterey  Hospital?  A.     Yes. 

Q.  Mr.  Penders,  you  stated  that  your  wife  Flor- 
ence Penders  was  also  injured  in  this  accident  \ 

A.     Yes;  very  badly  injured. 

Q.  Was  she  hospitalized  as  a  result  of  the  acci- 
dent? 

A.     Yes,  up  to  the  time  she  passed  away. 

Q.     That  was  from  May  11,  1946 

A.  From  May  11,  1946  until  Palm  Sunday.  She 
passed  away  a  week  ago  last  Sunday. 

Q.  During  the  period  of  time  that  Mrs.  Penders 
was  in  the  hospital,  who  was  her  doctor? 

A.     Dr.  Dormondy. 

Q.  I  show  you  here  Plaintiff's  Exhibit  13  pur- 
porting to  be  bills  from  the  Monterey  Hospital,  Ltd. 
for  service  and  care  to  Mrs.  Florence  Penders.  I 
will  ask  you  to  look  at  those  and  tell  us,  if  you  can, 
whether  those  are  the  bills  that  were  rendered  to  you 
by  the  Monterey  Hospital.  Are  those  the  bills  that 
were  rendered  to  you  for  care  given  to  Mrs.  Pen- 
ders 1  A.     Yes. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  12,  Mr. 
Penders,  purporting  to  be  a  bill  for  medical  care 
and  attention  from  the  [178]  Monterey  Clinic  for 
service  rendered  to  Mrs.  Florence  Penders.  Is  that 
the  bill  that  was  presented  to  you  by  Mr.  Dormondy  I 
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A.  Yes;  they  are  the  ones,  that's  right;  those  are 
the  bills. 

Q.  Now,  Mr.  Penders,  you  say  your  wife  passed 
away  on  April  10th,  was  it,  1949?  A.     Yes. 

Q.  How  long  were  you  and  Mrs.  Penders  mar- 
ried? A.     We  were  married  in  1905. 

Q.  Were  you  and  Mrs.  Penders  living  together 
constantly  during  that  time  ? 

A.     Constantly,  ever  since. 

Q.  Were  you  ever  separated  for  any  length  of 
time  from  Mrs.  Penders? 

A.  No;  only  about  a  month.  Approximately 
about  a  month,  that  is  all.  We  have  never  been 
separated.    We  have  always  been  together. 

Q.  When  was  that  month,  approximately  what 
year? 

A.     It  was — that  was  35  years  ago,  I  guess. 

Q.  That  is  the  only  time  you  and  Mrs.  Penders 
were  separated  for  any  length  of  time? 

A.     Yes. 

Q.  Did  you  and  Mrs.  Penders  travel  about  quite 
a  bit  ?  A.     We  traveled  a  great  deal. 

Q.  Did  Mrs.  Penders  up  to  the  time  of  the  acci- 
dent keep  house  for  you  ?  [179]  A.     Yes. 

Q.     Did  she  do  all  of  the  cooking  at  home? 

A.     Yes. 

Q.     Did  she  maintain  the  household? 

A.     Yes. 

Q.  (By  The  Court)  :  Were  there  any  children 
of  your  marriage?  A.     No  children. 
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Q.  (By  Mr.  liaising)  :  Mr.  Penders,  owing  to 
the  death  of  Mrs.  Penders  on  April  10,  1949,  you 
incurred  certain  expenses;  is  that  correct? 

A.     Yes,  very  much. 

Q.     What  were  the  funeral  expenses? 

A.  Well,  the  funeral  expenses  amount  to  about, 
I  do  not  really  have  the  bills  yet,  but  I  believe  it  is 
about  1200 — anyhow. 

Q.  You  say  the  funeral  expenses  amount  to 
$1200'? 

The  Court :    About  $1200,  he  said. 

Q.  (By  Mr.  Halsing) :  Do  you  have  a  bill  for 
that? 

The  Court :    No.    He  said  he  hadn  't  had  one  yet. 

Mr.  Halsing :    That  is  all. 

The  Court:  Was  there  any  expense  connected 
with  the  car? 

Mr.  O  'Donnell :  That  will  be  stipulated  to,  Your 
Honor. 

Mr.  Scholz :    I  thought  you  were  going  to  waive  it. 

Mr.  O 'Donnell:  Well,  it  was  a  1§36  Hupmobile 
so  we  are  not  concerned  too  much. 

The  Court:  There  was  something  in  the  com- 
plaint. [180] 

Mr.  Halsing:  We  were  mistaken,  Your  Honor. 
In  drawing  the  complaint  we  thought  it  was  much 
more  valuable  than  it  actually  was. 

Mr.  Scholz:  What  was  the  value?  We  will  stipu- 
late the  value  of  the  automobile  is  $150. 

The  .Court :     Stipulate  to  that? 
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Mr.  Scholz:     Yes. 
The  Court:     Cross-examination. 

Cross-Examination 

By  Mr.  Scholz: 

Q.  On  your  direct  examination,  Mr.  Penders, 
you  stated,  as  my  notes  show,  that  as  you  drove 
over  the  center  line,  you  had  your  hand  out  and 
you  were  about  100  yards  from  the  intersection 
when  you  put  your  hand  out ;  is  that  correct  ? 

A.     Yes. 

Q.  Then  when  you  were  a  hundred  yards  from 
the  intersection,  that  is  100  yards  before  you  reached 
Park  Avenue 

A.     Before  I  reached  Park  Avenue. 

Q.  Yes.  Then,  as  you  put  your  hand  out  100 
yards  before  you  reached  Park  Avenue,  you  crossed 
over  to  the  left  side  of  the  highway? 

A.     Yes,  left  side. 

Q.     That  would  be  the  south  side  of  the  highway? 

A.     Yes.  [181] 

Q.  I  notice  that  as  you  look  at  the  diagram,  you 
had  to  put  on  your  glasses.  Do  you  use  glasses  all 
the  time? 

A.  No.  I  had  glasses  I  use  for  driving  only^ 
but  my  sight  is  very  good. 

Q.     But  you  use  glasses  for  driving. 

A.  I  use  them  for  driving,  yes.  I  really  don't 
need  them.  It  is  a  long  story.  When  I  took  the 
examination,  of  course  I  couldn't  read  the  lowest 
line,  the  few  last  letters,  so  they  had  to  put  on — 
told  me  I  Avould  have  to  get  some  glasses. 
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Q.  Did  you  have  a  driver's  license  at  the  time 
of  the  accident?  A.     Yes. 

Q.     Have  you  got  it  with  you  ? 

A.    Yes,  I  have  it  with  me. 

Q.     May  I  -see  it? 

The  Court:     What  is  the  date  of  that? 

Mr.  Scholz:  The  date  of  this  is — it  covers  the 
period  December  22nd,  1944  to  December  22nd, 
1948. 

Q.  When  you  got  your  permit  to  drive,  they 
suggested  that  you  have  driving  glasses? 

A.  Driving  glasses,  yes.  I  had  them  on  at  the 
time. 

Mr.  O'Donnell:  The  license  requires  it.  It  is  a 
restricted  license.  It  is  right  on  the  face  of  the 
license. 

Mr.  Scholz:     So  stipulated. 

Mr.  O'Donnell:     So  stipulated. 

Q.  (By  Mr.  Scholz)  :  I  believe  you  are  81  years 
old  now?  [182]  A.     What? 

Q.     You  are  81  years  old?  A.     82. 

Q.     82  years  old  now.  A.     Yes. 

Q.  At  the  time  of  the  accident  did  you  have 
your  glasses  on?  A.     I  had  them  on,  yes. 

Q.  As  you  approached  the  intersection  of  Park 
Avenue  and  Fremont  and  as  you  had  reached  the 
intersection  of  Auguscito  Road  what  lane  were  you 
in  at  the  time  you  were  at  that  spot? 

A.     When  I  made  the  turn? 

Q.     I  am  not  asking  you  whether  you  made  the 
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turn  now.     I  think  you  already  said  that  as  you 
went  east  on  Fremont  Avenue  you  readied  Augus- 
cito  Road.  A.     Yes. 

Q.  What  lane  were  you  in  when  you  reached  the 
intersection  of  Auguscito  Road  and  Fremont? 

A.  I  was  in  the  inner  lane;  I  turned  on  the 
inner  lane  with  my  hand  out  until  I  got  up  to  the 
intersection. 

Q.  You  turned  on  the  inner  lane;  you  mean  the 
inner  lane  of  the  northbound  traffic  ?  A.     Yes. 

Mr.  Halsing:     Eastbound. 

The  Witness:  No — the  eastbound.  I  was  going 
east. 

G.  (By  Mr.  Scholz)  :  You  were  going  east.  That 
is  what  I  am  [183]  asking  you.  You  mean  the  inner 
lane  of  the  eastbound  traffic  A.     Yes. 

Q.     Or  the  inner  lane  of  the  westbound  traffic  ? 

A.     Yes. 

Q.  Well,  which  ?  I  asked  you  two  different  ques- 
tions. 

A.  I  was  in  the  inner  lane  of  the  eastbound 
traffic  just  before  I  made  the  turn. 

Q.  You  made  the  turn  just  about  Auguscito 
Road? 

A.     No;  I  made  the  turn  at  Park  Avenue. 

Q.     I  mean  you  crossed  over?  A.     Yes. 

Q.  You  crossed  over  the  double  line  to  Augus- 
cito Road? 

A.  No;  I  did  not  cross  the  double  Hue  until  I  got 
to  Park  Avenue. 
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Q.  You  told  me  you  crossed  over  approximately 
100  yards  before  you  reached  Park  Avenue? 

A.     Not  the  double  line,  I  did  not. 

The  Court:  I  understood  him  to  say  he  crossed 
into  the  inner  lane,  the  eastbound  traffic,  about  100 
yards  before  he  reached  Park  Avenue. 

Mr.  Scholz:  I  had  in  my  notes  that  he  crossed 
the  center  line  about  100  yards.  However,  I  think 
we  will  let  the  record  speak  for  itself.  I  think  I 
can  clarify  that  later. 

The  Court:  That  is  what  I  put  down  here.  I 
put  it  down  here [184] 

Mr.  Scholz :  Would  you,  Mr.  Reporter,  read  back 
there?    It  is  about  the  first  few  questions  I  asked. 

The  Court:  He  said  he  drove  over  that  center 
line  with  his  hand  out  100  yards  before  he  reached 
Park  Avenue.  I  took  it  to  mean  the  center  line  of 
the  lanes  going  east,  the  inner  lane  going  east.  Then 
he  said,  the  first  question  you  asked  him,  100  yards 
before  he  reached  Park  Avenue,  he  had  his  hand  out 
and  crossed  to  the  left  side  of  the  south  side  of  the 
highway.    That  is  the  way  I  wrote  it  down. 

Mr.  Scholz:  May  we  open  his  deposition,  Your 
Honor,  please — Mr.  Penders'  deposition? 

The  Court :     Yes. 

Q.  (By  Mr.  Scholz)  :  Mr.  Penders,  would  you 
look  at  your  deposition  at  page  9,  line  22.  Do  yor; 
recall  the  taking  of  your  deposition  at  Monterey  on 
October  2nd,  1948?  A.     Yes. 

Q.     May  I  ask  this  question 
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Mr.  O'Donnell:     Let  him  read  it  first. 

Mr.  Scholz:  Page  9,  line  22,  right  there  (hand- 
ing document  to  the  witness).    , 

Mr.  O'Donnell:     Have  yon  read  that? 

The  Witness:     Yes. 

Q.  (By  Mr.  Scholz) :  Is  that  a  correct  state- 
ment ?  A.     Yes. 

Mr.  Scholz:     I  will  read  the  deposition.  [185] 

"About  how  many  yards  were  you  from  where 
you  told  me  you  turned  had  you  first  looked  for  any 
automobiles  going  west  on  Fremont? 

"Answer:  Well,  all  the  way  down  for  two  or 
three  hundred  yards." 

Is  that  a  correct  statement?  A.     Yes. 

Q.  Now,  Mr.  Penders,  on  page  12,  line  21 — I 
mean  page  19,  line  22. 

Mr.  O  'Donnell :     Where  do  you  want  him  to  read  ? 

Mr.  Scholz:  From  line  21  to  line  26.  I  asked 
the  question : 

"Now,  Mr.  Penders,  did  you  make  an  arm  signal 
approximately  75  to  100  feet  before  you  reached  the 
intersection  of  Park  Avenue  and 

"A.     I  did,  yes. 

"Q.  At  the  time  you  made  the  arm  signal  did 
you  turn?  "A.     Yes." 

Is  that  correct  ?  A.     Yes. 

Q.  Were  you  living  in  Pacific  Grove  for  24 
years  ?  A.     Yes. 

Q.  And  you  are  quite  familiar  with  Fremont 
Street?  A.     Yes. 
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Q.     And  Park  Avenue?  [186]  A.     Yes. 

Q.  As  you  approached  Park  Avenue  and  were 
opposite  the  intersection  of  Auguscito  Road  and 
Fremont  Street,  how  fast  were  you  going? 

A.  I  was  going,  I  guess  about  25  miles;  just 
about  that. 

Q.  At  that  time  I  think  you  testified,  you  were 
in  the  north  lane  of  the  eastbound  traffic? 

A.     Yes. 

Q.  Now,  as  you  continued  on  from  that  point 
I  have  indicated  until  the  point  of  the  impact,  did 
you  maintain  your  speed  of  25  miles  an  hour? 

Mr.  O'Donnell:  Just  a  moment.  For  the  pur- 
pose of  the  record 

The  Witness:     Just  about  that. 

Mr.  O'Donnell:     what  point  is  indicated? 

Mr.  Scholz :     Auguscito  Road  and  Fremont. 

The  Witness:     Just  about  25  miles. 

Q.  And  you  maintained  and  continued  that  to 
the  point  of  impact?  A.     Yes. 

Q.  As  you  were  within  100  feet  of  the  intersec- 
tion of  Park  Avenue  and  Fremont  Street — what 
I  mean  by  the  intersection,  of  course  I  mean  the 
western  curb  line  of  Park  Avenue,  the  extension  of 
the  westerly  curb;  is  that  clear?  A.     Yes. 

Q.  As  you  came  within  100  feet  of  the  intersec- 
tion of  Park  Avenue  and  Fremont  Street,  what 
was  the  position  of  your  automobile? 
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A.  What  was  the  position?  100  feet  before  I 
came  to  Park  Avenue 

Q.  Take  your  time.  We  can  always  read  the 
question  back. 

(Question  read.) 

A.     The  position  was  facing  east,  of  course. 

Q.     In  what  lane? 

A.  I  was  in  the  inner  lane,  going  east,  with  my 
hand  out. 

Q.  At  that  particular  time  was  there  any  auto- 
mobile following  you? 

A.  Nothing;  nothing  at  all,  except  there  was  a 
bus  way  back  of  me  there;  the  Monterey  bus  was 
following  our  direction. 

Q.     How  far  back  of  you  was  the  bus? 

A.  I  couldn't  say;  maybe  100  yards;  it  was 
coming. 

Q.  That  was  when  you  wrere  about  100  feet  from 
the  intersection?  A.     Yes. 

Q.     Did  you  notice  the  bus  after  that? 

A.     No,  I  did  not;  no,  I  didn't  notice  it  at  all. 

Q.  You  had  somebody  sitting  up  in  the  front  seat 
with  you  ? 

A.     Yes;  Mr.  Edlin. 

Q.  Did  you  make  a  remark  to  him  or  to  Kate 
Hunt  at  the  time? 

The  Court:     At  what  time? 

Mr.  Scholz :  At  the  time  when  you  were  approxi- 
mately 100  [188]  feet  from  the  intersection,  that 
you  believed  you  were  near  your  destination  and 
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started  to  swing  to  the  left?  A.     No. 

Q.  Were  you  talking  to  anybody  in  the  car  prior 
to  the  impact?  A.     No,  I  was  not. 

Q.     You  are  positive  of  that? 

A.     Yes ;  I  am  positive  of  it. 

Q.  When  do  you  recall  talking  to  anybody  in 
the  car  prior  to  the  impact? 

A.     I  did  not  get  that. 

(Question  read.) 

A.  That  was  when  we  stopped  at  the  restaurant 
down  there  where  we  intended  to  get  our  meal,  but 
after  we  got  in,  it  was  only  a  short  distance  before 
we  got  to  Park  Avenue;  I  said,  "We  will  go  down 
to  Monterey  and  get  our  dinner  down  there."  I 
told  them  I  knew  a  place  down  there  where  we 
could  get  a  good  meal. 

Q.     Was  that  after  you  left  the  place  ? 

A.     After  we  left  the   restaurant  there. 

Q.     It  was  about  three  or  four  hundred  yards? 

A.     Yes. 

Q.     Before  you  reached  the  place  of  the  impact? 

A.     Yes. 

Q.  Did  you  have  any  other  conversation  that 
you  recall?  A.     No.  [189] 

Q.     Miss  Kate  Hunt  say  anything  to  you? 

A.     No. 

Mr.  O'Donnell:  I  submit  he  has  testified  there 
was  no  other  conversation. 

The  Witness:     They  were  in  the  back  seat. 


226  United  States  of  America  vs. 

(Testimony  of  Walter  L.  Penders.) 

Mr.  O'Donnell:  He  testified  there  was  no  con- 
versation. 

Mr.  Scholz:  That  is  correct,  but  it  is  cross- 
examination. 

The  Court:  Yes.  You  can  ask  the  same  ques- 
tion twice  on  cross-examination. 

Q.  (By  Mr.  Scholz)  :  As  you  reached  the  in- 
tersection of  Auguscito  Road  and  Fremont  Street, 
you  didn't  see  any  automobiles  coming  towards  you 
at  all?  A.     None  whatsoever. 

Q.  Then  as  you  made  the  turn  onto  the  other 
side  of  the  highway,  across  this  double  line,  you 
didn't  see  any  automobile?  A.     No. 

Q.     At  the  time  you  made  the  turn? 

A.     None  at  all. 

Q.  You  didn't  see  any  automobiles  until  just  an 
instant  before  the  impact?  A.     No. 

Q.     You  mean  you  did  not  see  any  autmobiles? 

A.     No,  I  did  not.    There  was  none  in  sight. 

Q.  Until  just  the  instant  before  the  impact;  is 
that  correct?  A.     No.  [190] 

Q.  Now,  I  call  your  attention  to  your  deposi- 
tion— by  the  way,  you  read  this  deposition  over? 

A.     Yes. 

Q.  And  did  you  read  it  over  in  the  presence  of 
your  attorney?  A.     Yes. 

Mr.  O  'Donnell :     No,  you  did  not. 

Q.  (By  Mr.  Scholz)  :  You  made  whatever  cor- 
rections you  deemed  necessary?  A.     Yes. 

Q.     Calling  your  attention  to  page  17,  line  19, • 

Mr.  O'Donnell:     How  far? 
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Mr.  Scholz:     Down  to  line  22,  inclusive. 

"Q.  How  far  was  he"  — this  is  referring  to  the 
army  vehicle  driver —  "how  far  was  he  from  you 
before  he  struck  you? 

"A.     He  must  have  been  150  yards. 

"Q.     That  is  also  that  distance  from  you? 

"A.     Yes. 

"Q.     When  you  first  saw  him?  "A.     Yes." 

Is  that  correct?  A.     Yes. 

Q.  You  stated,  though,  just  a  few  minutes  ago 
that  you  did  not  see  the  car,  the  army  car  until 
just  an  instant  prior  to  the  impact.  [191] 

A.  No.  It  was  only— it  seemed  like  almost  a 
second  when  I  discovered  him  that  he  was  right 
on  top  of  me  almost;  it  only  seemed  like  a  second. 
It  was  coming  at  such  tremendous  speed. 

Q.  Will  you  come  down  here,  Mr.  Penders  ?  Call- 
ing your  attention  to  this  diagram,  you  will  note 
the  peculiar  formaton  of  the  entrance  of  Park 
Avenue.  A.     Yes. 

Q.  That  is,  it  runs  around  and  the  entrance  ends 
at  the  point  indicated  here — there  is  an  M-3,  in- 
dicatng  the  position  of  the  automobile.  Is  that 
right  ?  A.     Yes. 

Mr.  O'Donnell :  Just  a  minute.  Is  that  your  defi- 
nition of  the  entrance  to  Park  Avenue  and  Fre- 
mont? 

Mr.  Scholz:  I  am  trying  to  follow  that.  I  don't 
know.  I  will  put  it  this  way — the  map  speaks  for 
itself,  but  I  want  to  test  his  recollection. 
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Q.  The  entrance  to  Park  Avenue  extends  from 
the  point  there — it  says  the  end  of  the  point,  north 
edge  of  pavement. 

A.     Yes. 

Q.     And  the  curb  ?  A.     Quite  a  curb. 

Q.     It  is  quite  broad  at  the  mouth1? 

A.  Yes;  very  wide  there.  It  is  wider  on  the 
lower  side ;  I  think  this  is  supposed  to  be  the  divid- 
ing line  (indicating). 

Q.  There  is  a'  white  line  painted  there.  It  is 
much  wider  on  [192]  the  westerly  side. 

A.     Yes. 

Q.  You  will  note  there  are  two  red  blocks  which 
are  marked  M-2.  A.     Yes. 

Q.  Was  that  the  position  of  the  automobile  after 
the  collision? 

Mr.  O'Donnell:  Just  a  minute,  please.  There  is 
nothing  in  the  evidence  here  that  this  witness  knows 
anything  about  the  position  of  the  automobiles.  He 
was  unconscious. 

Mr.  Scholz:     I  don't  know.     Maybe  he  can  tell. 

The  Court:  Well,  it  is  cross-examination,  of 
course.  If  he  doesn't  know,  he  can  say  so.  He 
has  alread^y  said  he  was  unconscious  after  the  im- 
pact. 

Mr.  O'Donnell:     Yes. 

Mr.  Scholz :     I  know,  but  it  is  cross-examination. 

The  Court:     All  right. 

Mr.  O'Donnell:  The  judge  overruled  my  ob- 
jection. 
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The  Witness:  I  was  unconscious.  What  the 
position  was  I  don't  know. 

Q.  (By  Mr.  Scholz)  Do  you  know  what  the 
position  of  the  automobiles  were  after  the  accident  ? 

A.  I  saw  some  prints,  some  pictures  of  it  taken 
by  the  police. 

Q.  No.  I  mean  of  your  own  knowledge.  All  I 
can  ask  you  is  what  you  know  yourself. 

Do  you  recall  the  position  of  the  automobiles  after 
the  accident?  [193] 

A.     No,  I  don't  know  the  positions. 

Q.  Calling  your  attention  to  your  depositon  you 
will  note  that  there  is  attached  to  this  deposition  a 
diagram  which  is  not  to  scale  and  after  considering 
these  marks  on  there,  you  will  note  there  is  a  little 
square  indicated  by  a  1  in  the  center  and  a  little 
square  with  a  2  in  the  center.  Calling  your  atten- 
tion in  connection  with  that  diagram  to  page  15, 
line  13,  I  will  just  read  this: 

"I  will  show  you  the  diagram  that  we  have  re- 
ferred to  at  the  opening  of  this  deposition  which  I 
will  ask  to  have  marked  for  identification. 

"(Diagram  marked  Defendant's  Exhibit  1  for 
identification.) 

"I  will  call  your  attention  to  a  little  square 
marked  with  the  figure  2  inside  it  and  ask  if  that  is 
the  position  of  your  automobile  at  the  moment  of 
impact.     "A.     Not  exactly. 

"Q.  I  am  only  asking  you  about  No.  2  and  you 
have  answered  the  question.  "A.     Yes. 
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"Q.     Wherein   does    it    differ    from    that    little 
square  marked  with  a  2  inside  of  it? 

"A.     Well,  it  is  different.    Of  course 


"Mr.  O'Donnell:  Can  you  make  the  diagram 
where  you  were  when  the  government  automobile 
hit  you? 

"A.  This  is  supposed  to  be  an  automobile,  which 
is  me.  [194] 

"Q.  Yes;  this  is  supposed  to  be  an  automobile 
which  is  you  and  that  is  a  square  marked  with  a  2 
in  the  back.  "A.     Yes. 

"Mr.  Scholz:     Will  you  mark  on  there? 

"A.  It  doesn't  make  any  difference.  I  was  up 
there." 

Mr.  O'Donnell:     "Up  here." 

The  Witness:     "Up  here  when  I  made  the  turn." 

"Mr.  O'Donnell:  Yes.  Mark  there  in  pencil 
where  you  were  and  put  a  'P'  in  the  center  of  it, 

"A.     About  over  there.    That  is  where  I  was." 

Mr.  Scholz:  There  isn't  anything  marked  on  the 
diagram,  Your  Honor. 

The  Court :  Anyway  I  understand  when  he  was 
answering  your  questions  he  was  talking  about  the 
point  of  impact. 

Mr.  O 'Donne]]:  That  is  it.  Not  the  position  of 
the  cars  after  the  accident.  Does  Your  Honor  want 
to  take  a  little  recess? 

The  Court:     Yes. 

(Recess.) 
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Q.  (By  Mr.  Scholz)  :  During  the  intermission  I 
looked  at  the  diagram  again.  I  refer  to  D-3  and 
there  is  a  D-l  marked  on  the  diagram. 

The  Court:     D-l? 

Mr.  Scholz :  Yes,  Your  Honor.  That  D-l  marked 
on  that  diagram  is  the  position  of  the  government 
vehicle  at  the  time  [195]  of  the  impact. 

Q.  Have  you  any  knowledge  of  the  position  of 
the  vehicles  after  the  impact? 

A.     Not  at  all,  no. 

Q.  Now,  the  front  part  of  the  government  ve- 
hicle struck  the  front  part  of  your  automobile? 

A.     The  front  part  of  it,  yes. 

Q.  Mr.  Penders,  as  you  made  the  arm  signal,  did 
you  cross  the  dividing  line? 

A.  Not  until  after — I  had  my  hand  out  at  the 
time  I  crossed. 

Q.  You  put  your  hand  out  first  before  you 
crossed  the  dividing  line  ?  A.     Yes. 

Q.  How  far  did  you  travel  from  the  time  you 
put  your  hand  out  until  you  crossed  the  dividing 
line?  A.     Oh,  about  75  yards,  I  guess. 

Q.  Then  you  crossed  into  the  westbound  traffic 
part  of  Fremont  before  you  reached  the  intersection 
of  Park  Avenue  and  Fremont  Street? 

A.     Yes. 

Q.  How  far  were  you  from  the  intersection  of 
Park  Avenue  and  Fremont  Street  when  you  crossed 
the  double  white  line? 

A.     I  don't  just  quite  get  that.     How  far  I  was 
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on  Fremont  Street  when  I  passed  the  double  line  ? 
Q.     We  can  read  the  question  back.  [196] 

(Question  read.) 

A.  The  double  white  line?  I  wasn't — I  crossed 
opposite — I  was  not  far  from  it.  I  crossed  the 
center  line ;  that  is,  it  comes  from  Park,  the  middle 
of  the  intersection;  I  didn't  cross  until  I  got 

Q.  You  state  now  that  you  crossed  the  double 
white  line  opposite  the  center  white  line? 

A.     Yes.    s 

Q.  Is  that  correct?  Do  you  understand  my  ques- 
tion? 

A.  I  made  the  turn — I  didn't  cross,  no,  until  I 
got  opposite  Park  Avenue. 

Q.  But  you  had  crossed  over  the  double  white 
line  first  before  you  made  your  turn? 

A.  No,  no,  I  didn't  cross  over.  I  didn't  cross 
until  I  got  opposite  Park  Avenue.  That  is  when 
I  crossed  the  double  line,  the  center  line. 

Q.  Will  you  indicate  approximately  where  you 
were  when  you  crossed  the  double  white  line? 

A.  Here  is  the  line,  here.  I  followed  along  this 
line  here  until  I  got  here,  opposite  from  here,  but 
opposite — I  crossed  here. 

Q.     Put  a  mark  on  the  spot. 

A.     I  crossed  here. 

Q.  Put  a  mark  where  you  crossed  the  double 
white  line.  A.     Right  here.  [197] 

Q.     About  where  you  crossed  the   double  white 
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line.    Here  is  the  double  white  line.    You  better  put 

your  glasses  on,  1  think. 

A.  I  guess  I  better.  I  didn't  cross  the  double 
white  line  until  I  got  opposite  Park  Avenue. 

Q.  Will  you  put  an  X  where  you  crossed  the 
double  white  line.  That  is  the  double  white  line, 
yes. 

A.  Well,  it  was  right  here;  right  there  (indica- 
ting). 

Mr.  Scholz :     Now  I  will  mark  that. 

The  Court:     P-4. 

Mr.  Scholz:  P-4.  Will  you  sit  down,  Mr.  Pen- 
ders? 

Q.  P-4  indicates  the  place  where  you  crossed 
over  the  double  white  line.  A.     Yes. 

Q.  Now,  Mr.  Penders,  calling  your  attention 
again  to  your  deposition,  page  11,  line  7, — can  Your 
Honor  see  this? 

The  Court:     Yes. 

Mr.  Scholz:     Line  7  to  line  18,  inclusive. 

A.     I  don't  know  how  wide  it  is,  anyhow. 

Q.     I  will  ask  you — I  asked  this  question. 

"Mr.  Scholz:  How  many  feet  were  you  posi- 
tioned with  the  prolongation  of  the  western  line  of 
Park  Avenue  when  first  you  saw  an  automobile 
across  the  double  line1? 

"A.  I  guess  it  must  have  been,  oh,  40  or  50 
feet." 

40  or  50  feet ;  is  that  correct  %  A.     Yes.  [198] 

Q.  "Do  you  know  how  wide  Park  Avenue  is 
where  it  reaches  Fremont  Extension  $ 
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"A.  I  have  no  idea  how  wide  it  is.  It  used  to 
be  a  very  narrow  street  but  now  they  have 
widened  it. 

"Q.  At  the  time  of  the  accident,  do  you  know 
approximately  how  wide  it  was? 

"A.      It  must  have  been  75  feet,  I  guess." 

Is  that  correct1?  A.     That's  right. 

Q.  I  believe  .you  stated  you  did  not  see  the  au- 
tomobile until  an  instant  before  the  impact;  is  that 
correct  ? 

A.     Just  a  few  minutes,  a  few  seconds. 

Q.  Fremont  Street,  that  is  up  the  hill,  quite  a 
grade,  isn't  there,  going  east? 

A.     Going  east,  yes.     This  is  a   grade. 

Q.     About  what  per  cent  grade? 

A.     About  10  per  cent,  I  judge. 

Q.  Didn't  you  state  in  your  deposition  that  it 
was,  Fremont  Extension  is  about  25  or  39  degree 
downgrade  % 

A.  Going  into  Fremont,  yes.  At  the  approach  it 
is  about  that. 

Q.     I  don't  quite  understand  you. 

Mr.  O'Donnell:  Well,  he  doesn't  understand  you 
either. 

Q.  (By  Mr.  Scholz)  :  Is  there  a  grade  on  Fre- 
mont Street?  A.     Yes. 

Q.     Going  east  to  Park  Avenue?  [199] 

A.     Yes,  there  is. 

Q.     About  what? 

A.     I  judge  about  10  per  cent  maybe  not  that. 
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It  was  quite  a  grade  at  one  time.     It  has  been  cut 

down  considerably  of  late. 

Q.  I  am  speaking  at  the  time  of  the  accident. 
Did  you  state  on  page  21  of  your  deposition  that 
the  Fremont  Extension  is  about  25  or  30  degrees 
downgrade  ?  A.     Yes. 

Q.     Then  it  starts  to  level  off? 

A.     Going  east? 

Q.     Going  east. 

A.  It  levels  after  it  comes  up  quite  a  distance, 
quite  level. 

Q.     Where  does  that  start? 

A.     It  starts,  I  imagine,  about  200  feet. 

Mr.  O'Donnell:     From  where? 
i   A.     From  Park  Avenue. 

Q.  (By  Mr.  Seholz)  :  You  mean  from  the  east 
prolongation  of  the  eastern  curb  of  Park  Avenue? 

A.     Yes.    That  grade  was  cut  down  considerably. 

Q.  I  am  speaking  about  the  time  of  the  accident, 
see  ?  A.     Yes. 

Q.  As  I  understand  it,  it  is  about  25  per  cent 
from  your  deposition,  up  about  a  hundred  feet. 

A.     Yes. 

Q.  After  that,  200  feet  from  the  intersection, 
east  intersection,  [200]  then  it  levels  off. 

A.     Yes. 

Q.  Does  it  start  to  level  off  a  little  bit  from  Park 
Avenue,  200  feet  east  of  Park  Avenue  ? 

A.  It  levels — it  is  about  an  even  grade  for  about 
200  feet;  well,  I  don't  know,  100  yards,  over  100 
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yards  maybe;  then  it  levels  off,  I  don't  know  just 
how  much  there  is  there,  but,  anyhow,  it  starts  to 
level  after  it  goes  up  about  250  feet  there. 

The  Court:  Was  it  a  slight  grade  from  Park 
Avenue  east,  a  point  200  feet,  before  it  leveled  off,  or 
is  it  10  per  cent? 

A.  It  is  10  per  cent;  where  it  comes  down,  I 
think  maybe  about  10  or  11 ;  must  be  about  15  per 
cent  some  places,  Your  Honor. 

The  Court:  From  a  point  east  of  Park  Avenue 
up  to  Park  Avenue,  as  I  understand  you,  it  is  about 
a  10  per  cent  grade?  A.     Yes. 

Q.  Then  going  further  towards  the  west  of  Park 
Avenue,  I  should  say  west  of  Park  Avenue,  yes,  up 
to  Park  Avenue  it  is  about  a  10  per  cent  grade;  is 
that  it? 

A.     Yes.     It  runs  about  the  same  along  there. 

Q.  Then  east  of  Park  Avenue  going  up  for 
about  200  feet  about  what  grade  is  there? 

A.     It  starts  to  level  off  after  it  gets  up  there. 

Mr.  O'Donnell:  The  Judge  is  not  asking  you 
that.  He  wants  to  know  if  there  is  any  difference 
in  the  grade  before  you  get  [201]  to  Park  Avenue 
going  east  and  after  you  get  to  Park  Avenue,  after 
you  pass  Park  Avenue  and  where  it  levels  off,  is 
the  grade  the  same  all  the  way  up  to  where  it  levels 
off  or  does  it  offer  1 

A.     About  the  same;  not  much  difference. 

Mr.  Scholz :  It  would  be  erroneous.  Your  Honor 
will  recognize  the  police  officer  also  testified  as  to 
the  Grade. 
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Mr.  O  'Donnell :    About  10  per  cent. 

Mr.  Scholz:  About  half  that.  20  per  cent,  he 
says. 

Mr.  O'Donnell:  Yes;  he  said  25  per  cent  in  his 
deposition. 

Mr.  Scholz:  No.  The  police  officer  said  20  per 
cent. 

The  Court:     Which  officer  was  that? 

Mr.  Scholz :    The  officer,  Lt.  Marinello. 

Mr.  O'Donnell:     That  is  all. 

Mr.  Scholz:  At  this  time  we  would  like  to  offer 
the  deposition  of  Mr.  Penders  in  evidence  as  De- 
fendant's exhibit  next  in  order. 

The  Clerk:  That  will  be  Defendant's  Exhibit 
E  in  evidence. 

(The  deposition  of  the  plaintiff  Walter  Pen- 
ders was  marked  Defendant's  Exhibit  E  in 
evidence.) 
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DEFENDANTS'  EXHIBIT  E 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  27202-H 

WALTER  L.  PENDERS  and 
FLORA  PENDERS, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA  and  FIRST 
DOE  and  SECOND  DOE, 

Defendants. 

DEPOSITION  OF  WALTER  L.  PENDERS 

October  2,  1948 

Appearances : 
•      For  the  Plaintiffs, 

EUGENE  O'DONNELL,  ESQ., 
Attorney  at  Law, 

785  Market  Street, 
San  Francisco,  California. 
For  Defendant,  United  States  of  America, 

FRANK  J.  HENNESSY,  ESQ., 
United  States  Attorney, 

U.  S.  Post  Office  Building, 
San  Francisco,  California, 
RUDOLPH  J.  SCHOLZ,  ESQ., 

Assistant  United  States  Attorney,  ap- 
pearing. 
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Be  It  Remembered,  that  pursuant  to  written 
stipulation  between  Counsel  for  the  respective 
parties  hereto,  on  the  2nd  day  of  October,  1948,  at 
the  hour  of  11  o'clock,  a.m.,  in  the  office  of  Gordon 
Campbell,  Esq.,  Attorney  at  Law,  Professional 
Building,  Monterey,  California,  before  me,  Charles 
P.  McHarry,  a  Notary  Public  in  and  for  the  County 
of  Monterey,  State  of  California,  duly  appointed, 
commissioned  and  sworn  to  act  as  such  Notary 
Public  in  the  State  of  California  and  residing 
therein,  appeared 

Walter  L.  Penders 

one  of  the  plaintiffs  in  the  above-entitled  action, 
produced  as  a  witness  on  the  part  of  defendant, 
United  States  of  America,  who,  after  being  by  me 
sworn  to, tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  was  interrogated  and  testified  as  will 
by  said  deposition  be  shown. 

That  at  the  taking  of  said  deposition,  plaintiffs 
were  represented  by  Eugene  O'Donnell,  Esq.,  At- 
torney at  Law,  785  Market  Street,  San  Francisco, 
California,  and  defendant,  United  States  of  Amer- 
ica, was  represented  by  Frank  J.  Hennessy,  Esq., 
United  States  Attorney,  Post  Office  Building,  San 
Francisco,  Rudolph  J.  Scholz,  Esq.,  Assistant 
United  States  Attorney,  appearing. 

It  Was  Stipulated  by  Counsel  that  the  Notary, 
after  swearing  the  witness,  might  retire. 
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It  Was  Further  Stipulated  that  all  objections, 
save  as  to  the  form  of  the  question,  be  reserved 
until  the  time  of  trial. 

It  Was  Further  Stipulated  that  if  said  deposition 
be  not  signed  within  ten  days  after  notice  of  com- 
pletion to  the  witness,  it  may  be  returned  to  the 
Clerk  of  the  Court  and  offered  in  evidence,  the  same 
as  if  signed. 

WALTER  L.  PENDERS 

being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Scholz: 

Q.     What  is  your  name? 


A 

Q 
A 

Q 

A 

Q 
Q 

A 

Q 

A 

Q 

A 

Q 

A 
ary. 


Walter  Leonard  Penders. 

What  is  your  address? 

208  Alder  Street,  Pacific  Grove. 

How  long  have  you  lived  in  Pacific  Grove? 

Twenty-three  years. 

The  past  twenty-three  years?  A.     Yes. 

How  old  are  you,  Mr.  Penders? 

How  old  do  you  think  I  am? 

How  old  are  you? 

Well,  that  will  not  make  any  difference. 

(By  Mr.  O'Donnell)  :    What  is  your  age? 

What  do  you  think? 

Well,  I  am  asking  you? 

Well,  I  will  be  eighty-two  the  19th  of  Janu- 
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Q.  (By  Mr.  Scholz)  :  Mr.  Penders,  do  you  wear 
glasses  ? 

A.  I  did  all  the  time.  I  wore  them  at  the  time 
of  the  accident.  I  have  not  had  them  since  but  my 
eyes  have  been  good.  I  could  see  fine  but  I  had 
my  glasses  on.    I  only  have  worn  glasses  for  reading. 

Q.  Do  you  recall  an  accident  that  happened  about 
6:40  p.m.  on  the  11th  of  May,  1946?  A.     Yes. 

Mr.  O'Donnell:  Are  you  going  to  use  this  dia- 
gram for  the  purpose  of  examining  the  witness? 

Mr.  Scholz:    Yes. 

Mr„  O  'Donnell :  This  will  be  perfectly  okay  to 
go  into  evidence  with  the  understanding,  of  course, 
that  the  marks  appearing  upon  the  face  of  the  dia- 
gram noted  "skid  marks"  and  another  line  running 
to  a  parallelogram  noted  "2"  is  not  a  part  of  the 
record. 

Mr.  Scholz:  That's  right.  Let's  exclude  every- 
thing on  there  except  the  markings  of  the  four 
roads. 

Mr.  O'Donnell:    That  will  be  all  right. 

Mr.  Scholz:  And  the  width,  subject  to  any  cor- 
rections you  want  to  make,  and  all  other  marks, 
positions  of  vehicles,  or  any  other  marks  are  out  as 
far  as  this  deposition  is  concerned. 

Mr.  O  'Donnell :  I  also  understand  that  the  dia- 
gram which  you  have  in  your  hand  is  not  drawn  to 
any  particular  scale? 

Mr.  Scholz:    I  believe  that  is  correct. 
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Q.     About  that  time  you  were  driving  your  auto- 
mobile ?  A.     About  that  time,  yes. 

Q.     Where  were  you  driving  your  automobile? 

A.     I  was  driving  it  out  Fremont. 

Q.     That  is  in  Monterey 

A.     Monterey 

Q.     California?  A.     Yes. 

Q.     What  kind  of  automobile  were  you  driving? 

A.     I  was  driving  a  Hupmobile. 

Q.    What  model?  A.     1934. 

Q.     Was  it  in  good  condition? 

A.     Good  condition,  yes. 

Q.     When  did  you  have  it  last  examined  by  an 
automobile  mechanic  ? 

A.     A  short  time  before. 

Q.     How  long  prior  to  the  accident? 

A.     Two,  three  months. 

Q.     What  mechanic  did  you  have  examine  it? 

A.     Monterey  Garage. 

Q.     Did  he  find  anything  wrong  with  it  ? 

A.     Nothing  wrong  at  all. 

Q.     You  were  driving ? 

Mr.   O'Donnell:     Fremont   Road  runs  east   and 
west? 

Q.     (By  Mr.  Scholz) :     It's  Fremont  Extension? 

A.     Yes. 

Q.     That  runs  generally  east  and  west? 

A.    Yes. 

Q.     And  then,  at  Park  Avenue  it  slants  off  to 
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the  north  %  A.     To  the  north,  yes. 

Q.  (By  Mr.  O'Donnell):  It  makes  a  dog-leg, 
is  that  correct? 

The  Witness:    Yes. 

Q.  (By  Mr.  Scholz)  :  How  wide  is  Fremont  Ex- 
tension ? 

A.  It's  a  four-lane  width,  four  lanes  and  it's  oh, 
I  judge  75  or  80  feet.  Maybe  a  little  more  than 
that. 

Q.  Are  the  east  bound  and  west  bound  lanes  on 
Fremont  Extension  divided  by  a  lane? 

A.     Yes,  there 's  four  lanes  there. 

Q.  Two  lanes  going  east  and  two  lanes  going 
west  %  A.     Yes,  there 's  a  dividing  line. 

Q.  Park  Avenue  runs  north  off  Fremont  Exten- 
sion ?  A.    Yes. 

Q.  Aguajito  Road  runs  generally  south  off  Fre- 
mont Extension,  is  that  correct'?  A.     Yes. 

Q.  Now,  you  were  driving  in  a  generally  easterly 
direction  on  Fremont  Extension? 

A.     Fremont  Extension. 

Q.  And  as  you  approached  the  intersection  of 
Fremont  Extension  and  Park  Avenue  and  approxi- 
mately 100  yards  west  of  that  intersection,  where 
were  you  driving? 

A.     I  was  driving  east  on  Fremont. 

Q.     (By  Mr.  O'Donnell)  :    In  what  lane? 

A.  I  was  driving — I  drove  up — I  was  on  the 
second  lane. 
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Q.     (By  Mr.  Scholz)  :    That's  the  inside  lane? 

A.     Inside  lane 

Q.  (By  Mr.  O'Donnell)  :  For  the  purpose  of 
the  record,  what  do  you  term  the  ''inside  lane,"  the 
one  next  the  double  line  or  the  one  outside? 

The  Witness :    Next  to  the  double  line. 

Mr.  Scholz:    Next  to  the  double  line,  okay. 

Q.     At  about  what  speed  were  you  going  then1? 

A.  I  was  going  about  twelve  or  fifteen  miles  per 
hour,  not  over  that. 

Q.  As  you  approached  within  fifty  yards  of  the 
intersection  of  Park  Avenue  and  Fremont  Extension 
what  part  of  the  road  were  you  driving  on  then? 

A.  I  was  driving  on  the  second,  next  to  the  inner 
line. 

Q.     You  were  driving  on  the  inner  lane? 

A.     Yes. 

Q.     Next  to  the  double  line  ?  A.     Yes. 

Q.     How  fast  were  you  going  then? 

A.     Fifteen  miles  an  hour,  maybe  not  that. 

Q.  As  you  approached  within  25  yards  of  that 
same  intersection  were  you  in  the  same  position 
and  driving  at  the  same  speed  as  heretofore? 

A.     Yes,  just  the  same. 

Q.  Did  you  make  a  turn  over  into — across  the 
double  line  and  into  the  westbound  traffic? 

A.     Not  until  I  was  opposite  this  Park  Street. 

Q.  You  made  the  turn  into  the  westbound  traffic 
lane  ?  A.     Yes. 
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Q.     When  you  were  opposite  Park  Street? 

A.     Yes. 

Q.     Park  Avenue?  A.     That's  right. 

Q.  Were  you  within  the  boundary  lines  of  Park 
Avenue,  if  it  had  been  extended  straight  across 
Fremont  Extension  when  you  made  this  turn? 

A.     Yes. 

Q.  Now,  at  the  time  you  made  this  turn  were  you 
going  to  go  up  Park  Avenue? 

A.  Yes,  I  was  opposite  Park  Avenue  when  I 
made  the  turn. 

Q.     That  does  not  quite  answer  my  question. 

Q.  (By  Mr.  O'Donnell)  :  Were  you  going  to  go 
up  over  Park  Avenue? 

A.     Yes,  I  was  going  to  go  over  Park  Avenue. 

Q.  (By  Mr.  Scholz) :  You  were  going  up  Park 
Avenue  ?  A.     Park  Avenue. 

Q.  When  you  made  your  turn,  how  fast  were 
you  driving? 

A.  Well,  I  could  not  have  been  driving  more  than 
ten  miles  an  hour,  making  that  turn,  uphill,  espe- 
cially. 

Q.  Fremont  Extension,  as  you  approach  Park 
Avenue,  is  uphill,  is  it  not  ?  A.     Uphill. 

Q.     About  how  many  degrees? 

A.     I  guess  it's  about  twenty-five,  thirty  degrees. 

Q.  In  other  words,  it  has  about  a  rise  of  twenty- 
five  or  thirty  feet  within  each  100  feet? 

A.     Yes. 
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Q.  As  you  approached  Park  Avenue  eould  you 
see  any  vehicle  going  west  on  Fremont  Extension  ? 

A.     None  whatever. 

Q.  Now,  you  could  not  see  any  vehicle  up  to  the 
time  you  made  the  turn  ? 

A.     No,  nothing  in  sight. 

Q.  At  the  time  you  made  the  turn  to  go  up  Park 
Avenue  could  you  see  any  vehicles  ? 

A.  No.  Oh,  I  could  see  quite  a  distance  ahead 
if  there  had  been  any. 

Q.     You  could  see  quite  a  distance  ahead? 

A.     Yes. 

Q.     But  you  did  not  see  any  vehicles  ? 

A.     None  whatever. 

Q.  Did  you  look  ahead,  that  is,  east  on  Fremont 
Extension,  as  you  made  the  turn,  to  see  if  there 
were  any  vehicles  coming?  A.     Oh,  sure. 

Q.     And  you  did  not  see  any  vehicles'? 

A.    None  whatever. 

Q.  How  far  east  on  Fremont  Extension  could 
you  see  at  the  time — just  before  you  started  to  make 
your  turn  to  go  up  Park  Avenue? 

A.  I  could  see,  I  guess,  250  feet— 250  to  275— 
all  of  275. 

Q.     All  of  275?  A.    Yes. 

Q.  There  were  no  vehicles  at  all  going  west  on 
Fremont  Extension  just  before  you  made  the  turn? 

A.     None  whatever. 

Q.     As  you  were  in  the  midst  of  making  your 
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turn  to  go  up  Park  Avenue,  did  you  see  any  vehicle 
going  west  on  Fremont  Extension*? 

A.     None  whatever,  no. 

Q.  As  you  completed  your  turn  did  you  see  any 
vehicles  going  west  on  Fremont  Extension? 

A.     No. 

Q.  Did  you  look  to  see  if  there  was  any  vehicle 
coming?  A.     Sure,  I  did. 

Q.     You  are  positive  of  that? 

A.     I  am  positive  of  that. 

Q.  When  did  you  first  look  to  see  if  there  were 
any  vehicles  coming  or  going  wTest  on  Fremont  Ex- 
tension ?  A.     Before  I  made  the  turn. 

Q.  About  how  many  yards  were  you  from  where 
you  first  made  your  turn  that  you  first  looked  for 
any  automobiles  going  west  on  Fremont  Extension? 

A.  Well,  all  the  way  down,  for  two  or  three  hun- 
dred yards. 

Q.  And  did  you  continuously  look  to  see  if  any 
vehicles  were  coming  or  going  west  on  Fremont  Ex- 
tension after  you  completed  your  turn? 

A.     Sure,  I  did. 

Q.  Now,  was  there  any  vehicle  ahead  of  you  as 
you  went  east  on  Fremont  Extension? 

A.     No. 

Q.  Were  there  any  vehicles  on  that  road  at  all 
that  you  saw?  A.     Not  going  east. 

Q.     That  you  saw?  A.     No. 

Q.  Now,  how  many  feet  were  you  east  of  the  pro- 
mulgation of  the  western  line  of  Park  Avenue  when 
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the  front  part  of  your  automobile  crossed  the  double 
line? 

A.  Oh,  I  guess  I  was — well,  almost  across  the 
highway. 

Q.  I  don't  think  you  quite  understood  the  ques- 
tion.   Will  you  read  the  question,  Mrs.  White? 

(Question  read  by  reporter.) 

Mr.  O'Donnell:  I  object  to  that  on  the  ground 
that  the  witness  has  testified  he  did  not  start  to  make 
the  turn  until  he  was  opposite  Park  Avenue. 

Mr.  Scholz:    That's  right. 

Q.  Now,  how  many  feet  were  you — will  you  read 
the  question  again? 

(Question  read  by' reporter.) 

Mr.  O'Donnell:     Oh,  yes,  I  see.     I  am  sorry. 

The  Witness:  I  don't  quite  understand  that 
question  now.  I  got  an  awful  knock  on  the  head 
and  I  cannot  understand  as  I  used  to. 

Mr.  Scholz:  The  reporter  will  read  the  question 
again. 

(Question  read  by  reporter.) 

The  Witness :  I  did  not  go  over  it  until  I  got 
opposite  there. 

Mr.  Scholz:    Read  the  question  again. 

(Question  read  by  reporter.) 

Mr.  Scholz:  How  many  feet  were  you  east  of 
the  prolongation  of  the  western  line  of  Park  Ave- 
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nue,  when  the  front  part  of  your  automobile  crossed 
the  double  line? 

A.  I  guess  it  must  have  been  oh,  forty,  fifty 
feet,  I  guess,  forty  or  fifty  feet. 

Q.  Do  you  know  how  wide  Park  Avenue  is  where 
it  reaches  Fremont  Extension? 

A.  I  have  no  idea  how  wide  it  is.  It  used  to  be 
a  very  narrow  street  but  now  they  have  widened  it. 

Q.  At  the  time  of  the  accident  do  you  know  ap- 
proximately how  wide  it  was? 

A.     It  must  have  been  seventy-five,  I  guess. 

Q.  Now,  did  you  see  the  Government  vehicle 
which  is  the  subject  of  this  suit,  at  any  time  prior 
to  the  collision? 

A.     No,  not  at  all.    Let  me  tell  you  now,  can  I 

Mr.  O'Donnell:  Just  answer  "yes"  or  "no." 
Did  you  see  it?  A.     No. 

Q.  (By  Mr.  Scholz) :  Have  you  any  explana- 
tion? 

A.     I  would  like  to  explain  about  what  I  saw 

Mr.  Scholz :  Just  on  this  question.  I  cannot  take 
everything  at  one  time.  You  say  you  did  not  see 
it.  You  may  explain  it.  If  you  do  not  want  to  ex- 
plain it,  let  your  answer  stand. 

A.     I  did  not  see  it  at  the  time  I  made  the  turn. 

Q.  And  I  believe  you  stated  that  you  did  not 
see  it  at  or  prior  to  the  impact? 

A.     No,  not  at  all. 

Q.     You  did  not  see  it  at  all? 

A.     No.    Well,  let's  see,  I  did. 
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Q.  When  did  you  first  see  the  Government  ve- 
hicle? 

A.  I  saw  it  when  I  was  half  off  the  highway  and 
I — do  you  want  any  more? 

Q.  Well,  that's  all  right.  What  do  you  mean  by 
that,  when  you  were  half  off  the  highway? 

A.  I  mean  I  was  almost  off  on  the  south  line, 
the  Fremont  south  line,  I  mean  north  line.  I  was 
almost  off  the  highway. 

Q.  As  I  understand  it,  you  mean  the  north  curb 
line  of  Fremont  Extension — you  were  almost  off  tlie 
north  line  of  Fremont  Extension  when  you  first 
saw  the  vehicle?  A.     Yes,  surely. 

Q.  What  was  the  position  at  that  time  in  refer- 
ence to  Park  Avenue  ? 

A.  Well,  it  was  not  more  than  four  feet  from 
being  off  the  highway. 

Q.  I  don't  quite  understand  that.  You  had  bet- 
ter explain  it. 

A.  I  was  almost  off  the  highway  when  the  ve- 
hicle struck  me. 

Q.  In  other  words,  I  think  you  mean  that  you 
were  almost  in  Park  Avenue A.     Yes. 

Q.     when  the  vehicle  struck  you? 

A.  Yes.  They  show  that  with  photographs  they 
have  taken. 

Q.  Now,  what  was  the  position  of  your  vehicle 
when  you  first  saw  the  Government  vehicle,  with 
reference  to  Park  Avenue?   In  other  words,  was  it 


Walter  L.  Fenders,  et  al.  251 

Defendants'  Exhibit  E— (Continued) 
(Deposition  of  Walter  L.  Penders.) 
on  the  west  side  of  Park  Avenue  or  on  the  east 
side? 

A.  It  was  on  the  north  side — I  do  not  quite 
understand — you  mean  Fremont  Street,  don't  you? 

Q.  I  believe  you  stated  the  biggest  part  of  your 
automobile  was  in  Park  Avenue  when  you  first  saw 
the  Government  vehicle?  A.     Yes. 

Q.  I  Avant  to  know  were  you  on  the  east  side 
of  Park  Avenue  when  you  first  saw  the  Government 
vehicle  or  were  you  on  the  west  side  of  Park  Avenue 
when  you  first  saw  the  Government  vehicle? 

A.  I  was  out  on  the  east  side.  I  was  on  the  east 
side. 

Q.     East  side?  A.     Yes. 

Q.  Were  you  at  the  southwest  corner  of  Park 
Avenue  where  it  enters  into  the  intersection  of  Fre- 
mont Extension  when  you  first  saw  the  Government 
vehicle  ? 

A.     Yes,  I  was  at  the  southwest 

Q.     Were  you  in 

A.  No,  no,  that's  wrong.  I  was  off  the  highway 
almost  when  I  saw  it. 

Q.  You  say  you  Were  off  the  highway — you  mean 
you  were  off  that  strip  between  Park  Avenue  and 
Fremont  Extension?  A.     Yes. 

Q.  Now,  what  was  the  position  of  your  automo- 
bile at  the  moment  of  impact? 

A.  The  position — was  almost  off  the  highway. 
Almost  off  the  highway. 
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Q.  Was  it  in  a  different  position  than  when  you 
first  saw  the  Government  vehicle1? 

A.  No,  it  was  almost  off  the  highway.  I  will 
explain  if  you  want  me  to  explain. 

Q.     All  right. 

A.  I  was  almost  off  the  highway  and  I  looked  up 
and  saw  this  automobile  going  and  it  was  going  like 
this — (demonstrating  with  hand)  backwards  and 
forwards  and  backwards 

Q.     That  doesn't  mean  a  thing  to  the  reporter 

A.     it  was  going  backwards 

Q.  Just  a  minute,  when  you  go  like  that  with 
your  hands,  that  doesn't  mean  a  thing  to  the  re- 
porter  

A.     and  I  saw  that  he  had  lost  control  of  it 

and  I  thought  he  would  go  behind  me 

Mr.  Scholz:  I  move  that  that  go  out,  "I  thought 
he  would  go  behind  me." 

Mr.  O'Donnell:  You  cannot  say  what  you 
thought.    Just  tell  what  you  saw. 

Q.     (By  Mr.  Scholz)  :    All  right 

A.     This  is  what  I  saw. 

Mr.  Scholz:    tell  us  what  you  saw,  not  what 

you  thought. 

A.  Well,  I  saw  it  coming  and  I  see  that  there 
was  no  way  of  getting  out  of  it  and  I  thought — oh, 
well,  he  hit  me  and  I  thought  he  was  going  in  back 
of  me  and  then  I  started  ahead  and  in  a  minute  he 
hit  the  front  end  of  the  car.  That 's  all  I  remember. 
I  was  knocked  out  completely. 
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Q.  Now,  at  the  moment  of  impact,  then,  your 
automobile  was  between  that  little  corner  on  the 
west  side  of  Park  Avenue  and  the  north  side  of 
Fremont  Avenue?  A.     Yes. 

Q.  I  will  show  you  this  diagram  that  we  have 
referred  to  at  the  opening  ,of  this  deposition,  which 
I  will  ask  that  you  mark  for  identification. 

(Diagram  marked  "Defendant's  Exhibit  for 
Identification  No.  1"  by  Reporter.) 
and  call  your  attention  to  a  little  square  marked 
with  the  figure  "2"  inside  of  it  and  ask  if  that  is 
the  position  of  your  automobile  at  the  moment  of 
impact?  A.     Not  exactly. 

Q.  I  am  only  asking  you  about  No.  2  and  you 
have  answered  the  question?  A.     Yes. 

Q.  Wherein  does  it  differ  from  that  little  square 
marked  with  the  "2"  inside  it? 

A.     Well,  it's  different.    Of  course 

Q.  (By  Mr.  O'Donnell) :  Can  you  mark  on  the 
diagram  where  you  were  when  the  Government 
vehicle  hit  you? 

A.  This  is  supposed  to  be  an  automobile,  which 
is  me? 

Q.  Yes.  This  is  supposed  to  be  the  automobile 
"which  is  me" — that  is  a  square  marked  with  the 
figure  "2 ".in  the  center?  A.     Yes. 

Q.     (By  Mr.  Scholz)  :    Will  you  mark  on  there — 

A.  It  does  not  make  any  difference.  I  was  up 
here  (indicating)  when  I  made  the  turn. 
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Q.  (Ity  Mr.  O'Donnell) :  You  mark  there  in 
pencil  where  you  were  and  put  "P"  in  the  middle 
of  it?  A.     Up  there.    There's  where  I  was. 

Q.  (By  Mr.  Scholz)  :  You  have  marked  on  Ex- 
hibit 1  for  Identification  a  small  pencil  square  and 
I  will  move  that  out  and  mark  that  "Dl"  in  pencil? 

A.     Yes. 

Q.  Now,  I  call  your  attention  to  the  little  square 
marked  in  it  the  figure  "1" — in  the  center  and  ask 
you  if  that  was  the  position  of  the  Government 
vehicle  at  the  time  of  the  impact? 

A.     Yes,  that  was  it. 

Q.  That's  the  position  of  the  Government  ve- 
hicle }.  A.     The  Government  vehicle. 

Q.     (By  Mr.  O 'Donnell )  :    At  the  time  it  hit  you  1 

A.     Yes,  I  was  almost  off  the  highway. 

Q.  (By  Mr.  Scholz) :  Who  was  riding  in  the 
front  seat  with  you? 

A.     Somebody  by  the  name  of  Edlin,  David  E. 

Q.     Does  he  reside  here? 

A.     No,  he  doesn't. 

Q.     Where  does  he  live? 

A.  He  lived  in  Oakland.  He  came  down  on  a 
visit  and  he  was  killed. 

Q.     Who  was  riding  in  the  rear  seat,  if  anyone? 

A.     My  wife  and  his  sister,  Mrs.  Hunt. 

Q.  Now,  do  you  know  how  fast  the  Government 
vehicle  was  going  just  prior  to  the  impact? 

A.     It  must  have  been  going  75  or  80  miles  an 
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hour  or  he  would  have  had  control  of  it. 

Mr.  Scholz:  "Or  he  would  have  had  control  of 
it,"  I  move  be  stricken  out. 

Mr.  O  'Donnell :    It  may  go  out. 

Q.  (By  Mr.  Scholz)  :  Didn't  you  just  tell  me, 
Mr.  Penders,  that  you  just  saw  it  just  about  the 
time  of  the  impact?  A.     Yes. 

Q.  Then  upon  what  do  you  base  you  statement 
that  it  must  have  been  going  75  miles  an  hour? 

A.  Well,  from  the  distance  he  was  at  the  time 
he  hit  me. 

Q.  How  far  was  he  from  you  before  he  struck 
you?  A.     He  must  have  been  150  yards. 

Q.     That  is,  he  was  that  distance  from  you % 

A.     Yes. 

Q.    when  you  first  saw  him?  A.     Yes. 

Q.  That  that  time  that  you  first  saw  him,  where 
was  your  automobile? 

A.  My  automobile  was  partly  off  the  highway, 
about  half  way. 

Q.  Now,  Mr.  Penders,  isn't  it  a  fact  that  you 
crossed  the  double  line  into  the  westbound  traffic 
approximately  75  feet  before  reaching  the  intersec- 
tion of  Park  Avenue  and  Fremont  Extension? 

A.     I  did  not. 

Q.  About  75  feet  west  of  the  intersection  of  Park- 
Avenue  and  Fremont  Extension  were  you  not  talk- 
ing to  the  people  who  were  in  your  car? 

A.     No. 
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Q.  Were  you  talking  to  the  people  in  your  car 
at  any  time  prior  to  your  arriving  within  100  feet 
of  the  intersection  of  Park  Avenue  and  Fremont 
Extension  ? 

A.     No,  not  that  I  remember. 

Q.     Mr.  Penders,  are  you  insured ? 

Mr.  O'Donnell:     Don't  answer  that  question. 
(Discussion  between  Counsel.) 

Q.  (By  Mr.  Scholz) :  You  may  answer  that 
question,  subject  to  the  objection  of  Counsel? 

A.  In  one  way.  I  will  explain  what  kind  of  in- 
surance I  carry. 

Q.  Was  your  automobile  insured  against  any 
damage  to  it?  A.     No. 

Q.  Were  you  insured  against  any  injuries  you 
suffered  in  this  matter?  A.     No. 

Q.  Now,  Mr.  Penders,  what  part  of  the  Govern- 
ment vehicle  struck  what  part  of  your  vehicle? 

A.     The  front  part. 

Q.  The  front  part  of  the  Government  vehicle 
struck  the  front  part  of  your  vehicle? 

A.     Yes. 

Q.     Do  you  mean  by  that  the  front  fenders ? 

A.  Struck  the  wheel  and  the  fenders  and  the 
motor 

Q.     Was  it  a  head-on  collision? 

A.     No,  it  was  the  side. 

Q.  The  Government  hit  either  the  left  or  front 
side  of  your  vehicle?  A.     Yes. 
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Q.     Which  side? 

A.     Struck  the  east  side  crossing  into  Park. 

Q.  I  am  asking  you — the  front  part  of  your  ve- 
hicle was  struck1?  A.    Yes. 

Q.  What  part  was  it — sitting  in  the  driver's 
seat,  was  it  the  right  front  part,  the  left  front  part 
or  directly  head-on? 

A.     Right  front  side. 

Q.  What  front  part  of  the  Government  vehicle 
struck  your  right  front  part? 

A.     Struck  head  on,  straight. 

Q.     The  vehicles  struck  head-on? 

A.     Head-on,  yes. 

Q.  Now,  Mr.  Penders,  did  you  make  an  arm 
signal  approximately  75  to  100  feet  before  you 
reached  the  intersection  of  Park  Avenue  and % 

A.     I  did,  yes. 

Q.  At  the  time  you  made  the  arm  signal,  did 
you  turn  ?  A.     Yes. 

Q.  Now,  did  the  Government  vehicle  driver  apply 
his  brakes  at  any  time,  if  you  know? 

Q.     (By  Mr.  O'Donnell)  :     If  you  know? 

A.     No. 

Q.  (By  Mr.  Scholz) :  You  do  not  know  if  he 
did  or  not?  A.     No. 

Q.     Were  you  watching  him  as  he  approached? 

A.     Yes. 

Q.    As  far  as  you  know,  he  slackened  speed  ? 

A.     He  must  have  slackened  speed  because  his  car 
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was  going  from  one  side  to  the  other — he  evidently 
lost  his  control  of  it 

Mr.  Seholz:  Object  to  his  statement,  "he  evi- 
dently lost  his  control  of  it" 

Mr.  Donnell:     Yes. 

Mr.  Seholz:  and  it  may  go  out  by  stipula- 
tion. 

The  Witness:  You  want  the  direct  questions,  I 
see  that. 

Mr.  Seholz:  In  your  words  then,  he  slackened 
speed  ? 

A.     He  slackened  speed. 

Q.  How  much  speed  did  he  slacken  say,  within 
100  feet  of  the  intersection? 

A.  He  did  not  seem  to  slacken  any.  He  seemed 
to  have  lost  control. 

Mr.  Seholz:  I  move  that  "he  seemed  to  have  lost 
control"  be  stricken  out. 

Mr.  O  'Donnell :    Stipulated. 

Q.  (By  Mr.  Seholz):  Within  25  feet  of  the 
moment  of  impact  was  his  vehicle  slowing  up? 

A.     I  could  not  see  any  difference. 

Q.  You  could  not  see  any  difference:  Now, 
Fremont  Extension  up  to  the  intersection  of  Park 
Avenue  and  Fremont  Extension  is  practically  level? 

A.     Xo,  it's  hilly,  going  up. 

Q.  Going  west  on  Fremont  Extension,  up  to 
Park  Avenue,  is  that  level  or  is  that  downgrade 
or  upgrade?  A.     It's  downgrade. 
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Q.  Then  Fremont  Extension  from  Park  Avenue 
going  west,  is  that  downgrade  also? 

A.     Downgrade. 

Q.     Is  it  more  of  a  downgrade  there? 

A.     Just  about  the  same. 

Q.  In  other  words,  the  whole  Fremont  Exten- 
sion is  about  25  or  30  degrees  downgrade  ? 

A.    Yes. 

Q.    All  along  there?  A.     Yes. 

Q.  Prior  to  reaching  Park  Avenue  and  after 
passing  Park  Avenue?  A.     Yes. 

Q.  Is  the  automobile  you  were  driving  a  green 
sedan  ?  A.     Yes. 

Q.  Where  had  you  come  from  prior  to  the  col- 
lision ?  A.     Came  from  home. 

Q.     Pacific  Grove? 

A.     Yes,  Pacific  Grove. 

Q.  You  went  to  Monterey  and  then  went  out 
Fremont  Extension?  A.     Yes. 

Q.     Where  were  you  going  to  go? 

A.     Going  out  to  dinner. 

Q.     Where?  A.     Monterey. 

Q.     Monterey?  A.    Monterey,  yes. 

Q.     Any  particular  place  in  Monterey? 

A.     Yes. 

Q.    What  was  the  name  of  the  place? 

A.  Fremont  Avenue.  I  don't  know  the  name. 
It's  about  three  or  four  one  hundred  yards  this 
side  of  where  the  accident  was.    We  stopped  there. 


260  United  States  of  America  vs. 

Defendants'  Exhibit  E— (Continued) 
(Deposition  of  Walter  L.  Penders.) 
intending  to  have  our  meal  there  but  the  place  was 
closed  so  we  went  on  farther. 

Q.    Were  you  looking  for  a  place  to  dinet 

A.     Yes. 

Q.     Just  prior  to  that?  A.     Yes. 

Q.  Were  you  just  going  up  Park  Avenue  to 
go  to  a  place  to  dine? 

A.  We  were  going  up  Park  Avenue  to  make  the 
turn  and  then  coming  back  to  Monterey 

Q.  You  were  going  to  make  the  turn  to  come 
back  to  Monterey?  A.     Yes. 

Q.  In  other  words,  you  did  not  intend  to  pro- 
ceed north  on  Park  Avenue  but  turn  around  and 
go  back  west  on  Fremont  Extension? 

A.  No,  we  did  not  expect  to  go  on  Fremont.  We 
expected  to  turn  off  to  Park  and  go  to  the  next 
street  that  runs  east  and  west  and  go  back  to 
Monterey. 

Q.     What  street  is  that? 

A.     Franklin,  I  think  it  is. 

Q.  Is  Franklin  east  or  west  of  the  intersection 
of  Park  Avenue  and  Fremont  Extension? 

A.  It  runs  away  out  past  Del  Monte,  I  think, 
quite  a  distance. 

Q.  (By  Mr.  O'Donnell) :  You  have  not  an- 
swered the  question:  does  it  run  the  same  as  Fre- 
mont ? 

A.     It  runs  the  same  as  Fremont,  east  and  west. 

Q.  (By  Mr.  Scholz) :  It  runs  the  same  as  Fre- 
mont, east  and  west  ?  A.     Yes. 
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Q.     But  is  it  south  of  Fremont  Extension? 

A.     No,  it's  north. 

Q.     North   of   Fremont   Extension? 

A.     Yes. 

Q.  In  other  words,  you  intended  going  up  Park 
Avenue  and  then  turn  and  then  go  back  to  Mon- 
terey? A.     Go  west. 

Q.     Go  west  to  Monterey?  A.     Yes. 

Q.  Did  you  talk  to  the  police  at  the  time  of  the 
accident,  Mr.  Penders? 

A.  No,  I  was  unconscious.  I  did  not  know  any- 
thing. 

Q.  You  did  not  know  what  happened  after  the 
accident  ? 

A.     No,  nothing  after  the  accident. 

Q.  You  do  not  know  the  position  of  your  car 
immediately  after  the  accident? 

A.  No,  only  through  photographs  I  have  seen 
of  it. 

Q.     But  not  of  your  own  knowledge? 

A.     No. 

Q.  In  other  words,  after  the  impact  you  had  no 
knowledge  of  what  happened  for  the  rest  of  that 
day  ?  A.    No,  not  at  all. 

Q.  You  are  sure,  are  you,  that  you  did  not  see 
any  cars  coming  west  on  Fremont  Street  before  the 
impact  ?  A.    Yes. 

Q.     And  you  are  also  sure  there  were  no  cars 
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going  east  on  Fremont  Street,  as  far  as  you  know, 
prior  to  the  impact?  A.     No. 

Q.  And  there  were  no  cars  ahead  of  you  going 
east  on  Fremont  Street?  A.     No. 

Mr.  Scholz:     I  guess  that's  all. 

Mr.  O  'Donnell :    I  have  no  questions. 

(Witness  excused.) 

/s/  WALTER  LEONARD 
PENDERS. 

State  of  California, 
Count}'  of  Monterey — ss. 

I,  Charles  P.  McHarry,  a  Notary  Public  in  and 
for  the  County  of  Monterey,  State  of  California, 
residing  therein,  duly  commissioned,  sworn  and 
authorized  to  administer  oaths,  Do  Hereby  Certify, 
that  the  foregoing  is  the  deposition  of  Walter  L. 
Penders,  one  of  the  plaintiffs  in  the  foregoing  en- 
titled action;  that  said  witness,  before  the  taking 
of  his  testimony,  was  by  me  duly  sworn  to  testify 
the  truth,  the  whole  truth  and  nothing  but  the  truth ; 
that  said  deposition  was  taken  in  the  offices  of 
Gordon  Campbell,  Esq.,  Professional  Building, 
Monterey,  California,  on  the  2nd  day  of  October, 
1948,  at  the  hour  of  11  o'clock,  a.m.,  and  was  taken 
down  in  shorthand  by  Olive  Calvert  White,  a  com- 
petent shorthand  reporter  and  thereafter,  by  her 
transcribed  into  typewriting;  that  said  deposition 
was  thereafter  read  by  said  witness  and  after  being 
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correct  in  every  particular  desired  by  him,  it  was 
thereupon  subscribed  in  my  presence  by  said  wit- 
ness. 

In  Witness  AVhereof,  I  have  hereunto  subscribed 
my  name  and  affixed  my  seal  of  office  this  14th  day 
of  October,  1948,  at  Monterey,  California. 

[Seal]        /s/  CHARLES  P.  McHARRY, 
Notary  Public  in  and  for  the  County  of  Monterey, 
State  of  California. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  TAKING  THE  DEPOSI- 
TION OF  PLAINTIFF  WALTER  L.  PEN- 
DERS 

It  is  Hereby  Stipulated  that  the  deposition  of 
Walter  L.  Penders  will  be  taken  in  the  office  of 
Gordon  Campbell,  Professional  Building,  Mon- 
terey, California,  on  the  2nd  day  of  October,  1948, 
commencing  at  the  hour  of  11:00  a.m.,  and  that  it 
may  continue  until  completed,  and  that  same  may 
be  taken  under  Rule  26(d-2)  and  (f)  of  the  Federal 
Rules  of  Civil  Procedure. 

Dated:     September  11th,  1948. 

EUGENE  H.  O'DONNELL, 

Attorney  for  Plaintiff:. 

/s/  FRANK  J.  HENNESSY, 
United   States   Attorney,   Attorney   for   Defendant 
United  States  of  America. 


Government  Vehicle 
Civilian  Vehicle 


£ 


v 


/S/  DANIEL  C.   BUKT 
DANIEL  C.   BUhT 
II  Capt.,  Ci.l 

Claims  Officer 


.rsed   :   Filed  April   19,    1948. 
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Mr.  O'Donnell:  That  is  our  case,  Your  Honor. 
We  rest. 

Mr.  Scholz:  If  Your  Honor  please,  it  is  stipu- 
lated relative  to  the  cross-complaint  that  the  damage 
to  the  government  vehicle  was  $326.91,  and  that  is 
the  reasonable  cost  of  repairs  [202]  to  same. 

CARL  B.  WANLESS 

called  on  behalf  of  the  defendant;  sworn. 

Direct  Examination 
By  Mr.  Scholz: 

Q.  Mr.  Wanless,  calling  your  attention  to  May 
11,  1946,  were  you  in  the  armed  services'? 

A.     Yes,  I  was. 

Q.    Will  you  state  your  name,  rank  and  station'? 

A.  Private,  serial  number  39496414,  stationed  at 
Fort  Ord,  California. 

Q.     What  was  your  duty  on  May  11,  1946*? 

A.     I  was  on  town  patrol  with  the  military  police. 

Q.     Were  you  driving  an  automobile? 

A.    Yes,  I  was. 

Q.     That  afternoon?  A.     Yes. 

Q.     What  kind  of  an  automobile  was  if? 

A.     It  was  a  Chevrolet  Suburban  carryall. 

Q.     Was  it  a  half  ton?  A.     Yes. 

Q.     Are  they  slightly  top  heavy? 

A.     Yes;  they  are  slightly  top  heavy. 

Q.  Were  you  involved  in  an  accident  about  6:40 
p.m.  on  that  day?  A.     Yes.  [203] 

Q.     Where  were  you  driving? 

A.  I  was  driving  into  the  town  of  Monterey  from 
the  Del  Rey  theater. 
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Q.     What  were  you  doing  driving  there? 

A.  Well,  we  had  been  out  to  the  Del  Rev  theater 
checking  to  see  if  there  was  any  disturbance  or.  any- 
thing and  we  were  going  back  into  town  to  our  usual 
patrolling. 

Q.     It  was  routine  duty  ?  A.     Yes. 

Q.  Did  you  have  to  be  at  any  place  at  any 
particular  time?  A.     No. 

Q.  Calling  your  attention  to  this  diagram,  I 
showed  it  to  you  a  few  minutes  ago — are  you 
familiar  with  the  scale  of  the  diagram? 

A.     Yes. 

Q.  You  know  in  this  particular  diagram  one  inch 
equals  20  feet.  As  you  drove  west  on  Fremont 
Street,  state  to  the  Court  what,  if  anything,  hap- 
pened. 

A.  As  I  drove  west  on  Fremont  Street,  I  came 
over  the  slight  hill  there  and  I  noticed  this  other 
car  just  crossing  the  center  line  into  my  line  of 
traffic;  I  would  say  he  was,  oh,  at  least  150  feet,  or 
maybe  175,  and  he  kept  coming  over  at  an  angle 
into  my  lane,  so  I  cut  over  further  towards  the 
outside  lane,  and  I  noticed  that  he  still  kept  coming 
over  at  an  angle,  so  I  went  as  close  to  the  curb  as  I 
dared  and  we  hit  head  on  [204]  there. 

Q.  About  how  fast  were  you  going  at  the  time 
you  first  saw  the  other  automobile  ? 

A.     I  would  say  around  35  or  40  miles  per  hour. 

Q.    How  do  you  know  that? 

A.  Well,  I  know  I  was  doing  at  least  35  and  just 
a  little  over,  I  would  say. 
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Q.     How  do  you  know  that? 

A.  I  checked  the  speedometer;  I  looked  at  it 
every .  once  in  a  while  and  I  had  looked  at  it  not 
too  far  back  and  I  was  doing  30. 

Q.  Did  they  have  any  speed  regulations  at  Fort 
Ord  at  the  time? 

A.  35  miles  an  hour  is  supposed  to  be  the  limit 
for  government  automobiles. 

Q.  When  you  saw  this  other  vehicle  that  you  col- 
lided with,  did  you  put  on  your  brakes'? 

A.     Yes,  I  did. 

Q.  Could  you  state  about  how  far  you  put  your 
brakes  on? 

A.  Well,  I  started  slowing  down  just  as  soon  as 
I  noticed  him  over  in  my  lane;  I  put  them  on  all 
the  way  until  we  hit. 

Q.  Will  you  come  down  here  to  the  board.  I 
will  give  you  a  red  pencil.  This  is  according  to 
scale.     Have  you  a  ruler? 

Mr.  O  'Donnell :    The  Clerk  has  one. 

Q.  (By  Mr.  Scholz)  :  Will  you  state  how  far 
you  were,  approximately,  [205]  from  Park  Avenue 
when  you  first  saw  the  Penders  car?  Was  it  a 
green  sedan,  do  you  recall? 

A.     I  don't  recall  the  color.    It  was  a  sedan. 

Q.  About  how  far  from  the  intersection  were 
you  when  you  first  saw  his  car? 

A.     Oh,  I  would  say  about  80  feet. 

Q.  When  you  say  80  feet,  do  you  mean  from  the 
curbline  or  the  center  of  the  street? 
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A.     From  the  center  of  the  street. 

Q.  Will  you  indicate,  according  to  the  scale  there, 
about  the  position  of  your  car  and  also  the  lane 
that  your  car  was  in  when  you  first  saw  him  ?  This 
is  when  you  first  saw — we  will  call  it  Mr.  Penders' 
car.    Mark  that  W-l. 

Now,  will  you  indicate  the  lane  and  the  distance 
from  your  car  that  Mr.  Penders'  car  was  when  you 
first  saw  it;  draw  it  to  scale  there;  also  the  lane. 
I  will  mark  that  W-2.  Here  is  the  position  of  his 
car  when  he  first  saw  the  Penders  car  and  here  is 
the  position  of  Penders'  car  at  the  time. 

The  Court:    On  the  double  line? 

Mr.  Scholz:  Yes;  just  a  little  bit  more  over  to 
the  left,  almost  in  the  center  of  the  double  line. 

Q.  You  stated  when  you  saw  his  car  you  stepped 
on  the  brakes'?  A.     Yes. 

Q.     Of  course,  you  slowed  down?  A.     Yes. 

Q.  Then  the  route  of  Mr.  Penders'  car  was — 
will  you  indicate  with  a  dotted  line  as  near  as  you 
recall  the  position  that  Mr.  Penders'  car  took  up 
to  the  point  of  impact? 

The  Court:    Will  you  indicate  that  on  the  map? 

Mr.  Scholz:  Yes.  Here  is  Mr.  Penders'  car  and 
here  is  the  dotted  line,  here.  Now,  will  you  indicate 
on  there  the  position  of  Mr.  Penders'  car  at  the  time 
of  the  impact  between  your  car  and  his  car? 

Now,  I  will  mark  that  W-3. 

Will  you  indicate  on  there  the  position  of  your 
car  at  the  moment  of  impact  with  Mr.  Penders'  car? 
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I  will  mark  that  W-4. 

Now,  will  you  sit  down  again,  Mr.  Wanless. 

After  the  impact,  was  either  car  moved  any  dis- 
tance ? 

A.  I  couldn't  tell  for  sure.  They  were  spun 
around,  but  I  couldn't  tell  whether  they  were  moved 
any  distance  or  not. 

Mr.  Scholz:  I  think  that  is  all.  Well,  may  I  ask 
one  more  question. 

Q.     You  are  out  of  the  service  now? 

A.     Yes. 

Q.     What  is  your  occupation  now? 

A.     I  am  attending  a  college  right  now. 

Q.     Where?  A.     Clark  College. 

The  Court:    How  old  are  you?  [207] 

A.     22. 

The  Court :  Then  you  were  19  at  the  time  of  the 
accident  ? 

A.     Yes,  I  was. 

Cross-Examination 
By  Mr.  O'Donnell: 

Q.  How  long  had  you  been  stationed  at  Fort  Ord 
prior  to  May  11,  1946? 

A.     About  four  months. 

Q.     Four  months?  A.     Yes. 

Q.  How  long  prior  to  May  11,  1946,  were  you 
attached  to  this  particular  assignment  of  driving 
this  military  patrol  automobile? 

A.     The  four  months. 
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Q.  During  that  four  months'  period  you  drove 
over  Fremont  Extension  quite  often? 

A.  Well,  not  quite  often,  but  I  did  drive  over 
it,  you  might  say,  often. 

Q.  Approximately  how  many  times  a  day  would 
you  say  you  passed  the  intersection  of  Park  Avenue 
and  Fremont?  A.     I  would  say  once. 

Q.     Once  a  day  ?  A.    Yes. 

Q.     For  a  period  of  four  months? 

A.  Well,  we  only  had  duty  four  or  five  days  a 
week  up  here. 

Q.  But  every  day  you  were  on  duty  you  passed 
there  at  least  [208]  once  a  day ;  is  that  correct  ? 

A.     Not  every  day. 

Q.  However,  as  a  result  of  your  driving  this 
vehicle,  you  became  familiar  with  the  contour  of 
the  highway  in  the  vicinity  of  Park  Avenue  and 
Fremont;  is  that  not  correct?  A.     Yes. 

Q.  And  you  knew  there  was  an  intersection  there, 
you  knew  the  location  where  Park  Avenue  came 
into  Fremont  Extension? 

A.  Not  too  sure,  no ;  I  didn't  know  exactly  where 
it  was. 

Q.  Well,  did  you  know  on  May  11th,  from  .your 
previous  experience  in  driving  that  automobile,  that 
there  was  a  grade  which  started  west  of  Park  Ave- 
nue and  ended  easterly  with  regard  to  Park  Avenue  ? 

A.     Yes. 

Q.  Did  you  know  from  your  experience  of  driv- 
ing over  that  terrain,  along  that  highway,  that  one 
traveling  west,  such  as  you  were  on  this  particular 
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day,  would  have  difficulty  because  of  the  contour 
of  the  land,  the  construction  of  the  highway,   of 
seeing  cars  which  were  traveling  in  the  same  direc- 
tion, west  on  Park  Avenue? 

A.     I  hadn't  noticed  it  particularly  before. 

Q.    You  hadn't  noticed  it  particular  before? 

A.    No. 

Q.  In  your  driving  had  you  ever  noticed  how  far 
when  one  was  approximately  100,  200  feet  east  of 
the  Park  Avenue,  how  far  [209]  he  could  see  west 
of  Park  Avenue  along  Fremont  Extension? 

A.  I  hadn't  noticed.  We  didn't  always  drive; 
we  changed  around.  Whoever  happened  to  be  as- 
signed as  the  driver  for  that  day.  I  perhaps  drove 
maybe  one-quarter  of  the  time  I  went  by  there. 

Q.  However,  the  fact  still  remains  that  you  were 
familiar  with  this  particular  intersection? 

A.     Yes. 

Q.  Do  I  understand  that  you  never  took  par- 
ticular note  whether  driving  or  whether  riding  as 
a  passenger,  as  to  the  contour  and  the  layout  of 
this  particular  highway  around  that  Fremont  Ex- 
tension ? 

A.  Well,  it  never  seemed  to  me  that  there  were 
any  particular  blind  spots  there. 

Q.  Do  you  know  how  many  lanes  are  in  that 
particular  road?  A.     Yes. 

Q.     How  many?  A.     Four. 

Q.     And  on  each  side  is  there  a  shoulder? 

A.     Yes. 
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Q.  Have  you  any  idea  of  how  wide  the  shoulders 
are?  A.     No,  I  don't. 

Q.  You  don't.  You  are  familiar  with  the  grade, 
the  downgrade  that  starts  immediately  west  of  the 
easterly  curbline  of  Park  Avenue,  are  you  not? 

A.    Yes. 

Q.  What  percentage  grade  would  you  say  that 
was,  to  the  best  of  your  recollection,  as  you  re- 
member ? 

A.     I  would  say  10  to  12  per  cent. 

Q.  Ten  to  twelve  per  cent.  I  don't  know 
whether  I  asked  you  this  or  not:  One  traveling, 
such  as  you  were  on  this  particular  day,  that  is,  the 
day  of  the  accident,  could  see  people  traveling  in 
front  of  you,  that  is,  people  traveling  in  the  same 
direction  as  you  all  along  Fremont  Street  in  the 
vicinity  of  Park? 

A.  I  didn't  notice  any  particularly  ahead  of  me; 
there  were  behind  me. 

Q.  I  am  just  talking  now;  you  are  driving  an 
automobile;  let's  put  you  back  here,  W-l,  that  indi- 
cates, my  recollection  is  that  that  was  your  position 
when  you  first  observed  the  Penders  car. 

A.     Correct. 

Q.  From  the  position  you  have  marked  W-l, 
can  you  tell  us  approximately  how  far  you  could 
see  on  Fremont  Street  in  an  easterly  direction 
ahead  of  you  ? 

A.     I  would  say  200  yards. 

Q.     200  yards?  A.     Yes. 
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Q.     That  .would  be  600  feet?  A.     Yes.  [211] 

Q.  It  was  at  this  position  marked  W-l  that  you 
first  observed  Mr.  Penders'  automobile? 

A.     Correct. 

Q.  And  the  Penders  automobile  at  that  time 
was  in  the  position  you  have  marked  W-2;  is  that 
correct?  A.     That  is  correct. 

Q.  And  you  say  that  position,  W-l,  is  approxi- 
mately 80  feet  from  the  center  protruding  line  of 
Park  Avenue?  A.     Yes. 

Q.  After  this  accident  and  prior  to  coining  to 
court  today,  did  you  ever  discuss  this  case  with 
anyone  ? 

A.  I  was  shown  the  statements  and  photographs 
taken  at  the  time. 

Q.  Did  you  discuss  this  particular  accident  with 
the  police  officers? 

A.     Yes,  at  the  time  of  the  accident. 

Q.  Was  that  at  the  time  of  the  accident  or  sub- 
sequent to  the  accident  ? 

A.     Well,  within  an  hour  after. 

Q.  Within  an  hour  of  the  accident.  Where  did 
that  discussion  take  place  ? 

A.     In  Monterey  Hospital. 

Q.     Who  was  present? 

A.     Just  the  police  officer  and  myself. 

Q.  Do  you  know  who  that  police  officer  was,  by 
name  ?  [212]  A.     No,  I  do  not. 

Q.  At  that  time  you  gave  the  police  officer  a 
statement;  is  that  correct?  A.     Yes. 
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Q.  Have  you  got  that  statement?  Was  that  in 
writing  ? 

A.  He  just  filled  it  out  on  a  form,  I  believe,  a 
standard  form  at  the  time. 

Mr.  O'Donnell:  Have  you  got  that  statement, 
Mr.  Scholz? 

Mr.  Scholz:  Not  if  he  gave  it  to  him.  Did  you 
make  a  duplicate  of  that  and  turn  it  in  to  the 
CMP?  A.     No. 

Mr.  Scholz :  I  mean  the  statement  that  you  gave 
to  the  police  officer.  A.     No. 

Mr.  O'Donnell:  Other  than  the  conversation 
that  you  had  in  the  Monterey  Hospital,  did  you 
have  any  other  conversation  subsequent  to  that  with 
any  members  of  the  Monterey  Police  Department? 

A.    No. 

Q.    You  did  not?  A.     No. 

Q.  In  what  lane  were  you  traveling  when  you 
first  observed  the  Penders '  automobile  ? 

A.     I  was  in  the  outside  lane. 

Q.     In  the  outside  lane  ?  [213] 

A.  Yes;  perhaps  in  the  inner  side  of  the  out- 
side lane. 

Q.  The  inner  side  of  the  outside  lane.  In  other 
words,  you  were  traveling  close  to  the  shoulder  of 
the  road? 

A.  No.  I  was  traveling  closer  to  the  center  part 
of  the  outside  lane. 

Q.     You  were  traveling  on  the  dividing  lane? 

A.     No.  I  was  right  close  to  it. 
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Q.     Perhaps,  maybe  riding  it? 

A.     That  might  be  right. 

Q.  Did  you  continue  riding  in  that  same  direc- 
tion, riding  the  dividing  line  on  the  north  side  of 
the  highway  up  until  the  time  of  the  accident? 

A.  No;  I  turned  to  my  right  as  soon  as  I  ob- 
served the  car  in  my  lane. 

Q.  When  you  observed  the  car  in  your  lane;  is 
that  correct?  A.     Yes.    . 

Q.  Now,  when  you  first  observed  the  car,  the 
Penders'  car,  you  have  it  straddling  the  double  line 
in  that  position  at  W-2 ;  is  that  correct  I 

A.    Yes. 

Q.  Isn't  it  true  you  did  not  see  the  Penders' 
car  until  it  was  in  the  inside  lane  of  the  west-bound 
traffic? 

A.     I  noticed  him  coming  into  my  lane. 

Q.     You  didn't  see  him  coming  into  your  lane? 

A.     I  say  I  did  notice  him  coming  into  my  lane. 

Q.  Isn't  it  true  you  told  the  police  officer  in  the 
Monterey  Hospital  that  you  first  saw  Mr.  Penders' 
car  pulling  into  your  lane  of  traffic? 

A.     Yes. 

Q.     That  is  it?  A.     Yes. 

Q.  How  far  had  he  proceeded  into  your  lane  of 
traffic  when  you  first  observed  him  ? 

A.  I  would  say  he  was  better  than  halfway  into 
my  lane. 

Q.  He  was  better  than  halfway  into  your  lane  of 
traffic  I  A.     Yes. 
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Q.  At  that  time  you  were  traveling  the  inside 
lane,  weren't  you? 

A.    Yes ;  the  outside  lane. 

Q.  The  outside  lane,  rather;  yes.  Near  the  di- 
viding line.  So  when  you  first  observed  Mr.  Pen- 
ders'  car,  he  had  crossed  the  double  line  and  had 
proceeded  into  the  outside  lane,  isn  't,  that  correct  % 

A.     Yes. 

Q.  So  he  was  way  over  on  the  north  side  of  the 
highway  when  you  first  observed  him  ? 

A.     He  was  coming  over,  yes. 

Q.  But  he  was  in  your  lane  of  travel  and  you 
were  on  the  outside  lane  when  you  first  observed 
him? 

Mr.  Scholz:  I  will  object  to  that  on  the  ground 
it  is  [215]  already  asked  and  answered. 

The  Court:  That  does  not  apply  to  cross-exami- 
nation. 

Mr.  Scholz :     I  withdraw  my  objection. 

Q.  (By  Mr.  O'Donnell)  :  Approximately  how 
fast,  in  your  opinion,  was  Mr.  Penders'  driving 
when  you  first  observed  him  1 

A.     Oh,  I  would  say  25  or  30  miles  an  hour. 

Q.  25  or  30  miles  an  hour.  When  you  observed 
him,  did  you  sound  your  horn  ?  A.     No. 

Q.  You  didn't  sound  your  horn.  Was  your  auto- 
mobile equipped  with  a  horn  ?  A.     Yes. 

Q.  When  you  observed  Mr.  Penders  in  your 
line  of  traffic  when  you  were  at  a  point  marked  by 
W-l  on  this  map,  what  did  you  do  ? 
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A.  I  applied  my  brakes  and  started  pulling  over 
to  the  righthand  side. 

Q.     Pulling  over  to  the  righthand  side  ? 

A.     Yes. 

Q.  By  pulling  over  to  the  righthand  side  you 
were  directing  your  car  in  the  same  direction  in 
which  Mr.  Penders'  car  was  being  driven  across 
the  highway,  weren't  you?  A.     Yes. 

Mr.  O'Donnell:  Does  your  Honor  want  to  take 
a  recess  now  until  2 :00  o  'clock  % 

The  Court:     Yes. 

(Thereupon   an  adjournment  was   taken  to 
2:00  o'clock  p.m.)  [216] 

April  19,  1949,  2:00  o 'Clock 

CARL  B.  WANLESS 

resumed  the  stand ;  previously  sworn. 

Cr oss-Examination  (Continued) 
By  Mr.  O'Donnell: 

Q.  Now,  Mr.  Wanless,  as  you  were  proceeding 
westerly  along  Fremont  Street  towards  Park  Ave- 
nue, did  you  see  any  automobiles  traveling  towards 
you  easterly  in  the  opposite  direction  ? 

A.     No.  Just  the  one  of  the  plaintiff  up  here. 

Q.     You  just  saw 

Mr.  Scholz:  I  object  to  that  on  the  ground  the 
question  is  vague. 

Mr.  O'Donnell:  I  will  reframe  the  question. 
When  you  reached  a  point  marked  W-l,  did  you 


278  United  States  of  America  vs. 

(Testimony  of  Carl  B.  Wanless.) 

see  any  cars  approaching  you  on  the  southerly  side 

of  the  highway  traveling  east?  A.     Only  one. 

Q.     What  car  was  that  % 

A.     That  was  the  plaintiff 's  car. 

Q.     That  was  Mr.  Penders'  car?  A.     Yes. 

Q.     You  did  not  observe  any  other  automobile? 

A.     I  didn't  see  any  other. 

Q.  You  didn't  see  any  other.  Did  you  see  a  bus, 
one  of  those  transportation  buses  that  operates  in 
and  out  of  Monterey?  [217]  A.     No. 

Q.     You  did  not?  A.     No. 

Q.  When  you  first  observed  Mr.  Penders'  car 
from  the  point  which  you  have  marked  W-l,  did 
you  notice  whether  or  not  Mr.  Penders  had  his  arm 
extended  ? 

A.     I  didn't  see  if  it  was  extended. 

Q.  You  did  not  see  his  arm  extended  at  all. 
Approximately  how  far  east  of  Park  Avenue  is  that 
Del  Rey  theater? 

A.     I  believe  it  is  about  two  miles. 

Q.  And  from  the  time  that  you  left  the  Del  Rey 
theater  up  until  the  happening  of  this  particular 
accident,  did  you  stop  at  all  in  that  two  mile 
distance  ?  A.     No. 

Q.  You  were  driving  from  the  Del  Rey  theater; 
is  that  correct?  A.     Yes. 

Q.     Who  was  in  the  car  with  you  ? 

A.     Another  private,  Arthur  Dobson. 

Q.  As  I  understand,  when  you  first  observed  the 
plaintiff's  car  from  the  position  marked  W-l,  you 
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were  traveling  35  miles  an  hour;  is  that  correct? 

A.    Approximately,  yes. 

Q.  Would  you  say  it  was  more  than  35  miles  an 
hour? 

A.     I  would  say  it  was  between  35  and  40. 

Q.     Between  35  and  40?  [218]  A.     Yes. 

Q.  You  are  sure  your  speed  was  not  exceeding 
40  miles  per  hour  ? 

A.     Yes ;  I  am  sure  of  that. 

Q.  How  long  had  you  been  maintaining  that 
speed  ? 

A.  Oh,  I  guess  I  had  been  traveling  at  that 
speed,  you  might  say 

Q.  Since  your  departure  from  the  Del  liey 
theater  ?  A.     Yes. 

Q.  Before  you  reached  the  point  marked  W-l  on 
Hhe  map,  between  that  point  and  the  Del  Rey 
theater,  do  you  recollect  whether  or  not  you  passed 
any  other  automobile0? 

A.     Yes ;  I  passed  one  or  two,  I  believe. 

Q.     Passed  one  or  two  other  automobiles. 

Q.  You  at  all  times  maintained  a  speed  not  in 
excess  of  40  miles  an  hour  ? 

A.     I  would  say  that,  yes. 

Q.  When  you  observed  Mr.  Penders'  automobile 
from  the  position  that  is  marked  W-l,  what  did 
you  do? 

A.  I  applied  my  brakes  and  started  pulling  over 
towards  the  shoulder. 

Q.     You  applied  your  brakes  and  you  mentioned 
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brakes.  Did  you  apply  the  footbrake  and  the  emer- 
gency brake,  or  just  your  footbrake  ! 

A.     Just  the  footbrake. 

Q.  How  long  had  you  been  driving  this  particu- 
lar automobile  ?  [219] 

A.     Oh,  I  would  say  a  couple  of  months. 

Q.  When  you  were  assigned  to  duty,  was  the 
same  automobile  assigned  to  you  at  all  times  1 

A.     No.  We  drove  different  vehicles. 

Q.  But  for  a  period  of  approximately  two 
months  prior  to  this  accident,  you  were  driving  this 
particular  automobile  ?  A.     Off  and  on. 

Q.     What  was  the  condition  of  its  brakes? 

A.     I  would  say  it  was  fair  to  good. 

Q.  They  were  fair  to  good.  Will  you  give  us 
your  definition  of  what  you  mean  by  being  fair  to 
good  ? 

A.  Well,  if  you  pushed  them  down  about  half- 
way and  they  would  take  hold  pretty  fair  and  if 
you  pushed  them  down  all  the  way  down,  they 
would  lock  up  on  you. 

Q.  When  you  first  applied  your  brakes  at  the 
position  marked  W-l,  how  far  did  you  apply  them, 
halfway  or  all  the  way? 

A.     I  had  them  on  all  the  way. 

Q.  You  had  them  on  all  the  way.  Can  you  tell 
us,  if  you  remember,  whether  or  not  your  wheels 
locked? 

A.  I  believe  some  of  them  must  have  locked  be- 
cause I  heard  the  tires  howling  a  little. 
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Q.  Did  you  have  occasion  after  the  accident  to 
observe  the  skid  marks  upon  the  pavement? 

A.     No,  I  didn't. 

Q.  You  never  took  it  upon  yourself  after  the 
accident  and  [220]  after  you  left  the  hospital  to 
stop  there  and  look  at  the  skid  marks  1 

A.     I  was  in  the  hospital  for  three  days. 

Q.  You  were  in  the  hospital  for  three  days.. 
Have  you  any  recollection  when  you  applied  your 
brakes  of  your  car,  the  rear  end  swaying  back  and 
forth? 

A.     No,  I  don't  think  it  swayed  back  and  forth. 

Q.     Did  it  do  any  at  all  ? 

A.     Very  little. 

Q.  You  didn't  notice  anything  unusual  in  the 
swaying  of  the  car?  A.     No. 

Q.  When  you  applied  your  brakes  immedi- 
ately   A.     They  applied  pretty  evenly. 

Q.  Did  you  have  your  foot  applied  to  the  brake 
from  the  time  you  first  applied  it  at  position  W-l 
up  until  the  time  of  the  actual  impact  f 

A.     Yes. 

Q.     At  no  time  did  you  release  it  1 

A.  Maybe  at  the  last  second,  but  I  believe,  as  far 
as  I  know,  I  had  them  on  all  the  way. 

Q.  You  say  maybe  at  the  last  second.  Can  you 
give  us  any  reason  why  you  released  them  at  the 
last  second? 

Mr.  Scholz :     He  didn't  say  he  released . 
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Mr.  O'Donnell:  He  said  maybe  until  the  last 
second.  [221] 

A.  Just  before  you  hit,  it  seemed  like  every- 
thing blacked  out.  The  last  I  can  remember,  it 
seemed  to  me  we  were  about  ten  feet  apart.  After 
that  I  don't  remember  anything. 

Q.  When  you  saw  an  accident  was  about  to  hap- 
pen, did  you  get,  if  I  might  use  the  expression, 
jittery,? 

A.  No,  I  don't  think  so;  there  wasn't  time  to  get 
jittery. 

Q.  Did  you  lose  consciousness  at  the  scene  of 
the  accident?  A.     Yes. 

Q.  Have  you  any  recollection  how  long  you  re- 
mained in  a  state  of  coma  ? 

A.  Oh,  I  would  say  about  five  minutes  or  ten 
minutes. 

Q.  When  you  returned  to  your  normal  self 
again,  were  you  at  the  scene  of  the  accident  1 

A.    Yes. 

Q.  Approximately  how  long  did  you  remain 
there  before  you  were  taken  to  the  Monterey 
Hospital ! 

A.     I  would  say  five  minutes  more. 

Q.  I  show  you  here  Plaintiff's  Exhibit  No.  20 
and  ask  you  whether  or  not  you  can  recognize  the 
cars  in  that  picture. 

A.  Yes.  That  is  the  one  I  was  driving  and  that 
is  the  one  Mr.  Penders  was  driving. 

Q.     The   one   that   you   were    driving,   will    you 
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point  to  it  ?  A.     This  one. 

Q.  That  is  the  one  with  all  the  front  end 
crushed  in;  is  that  correct?  [222]  A.     Yes. 

Q.  I  show  you  here  Plaintiff's  Exhibit  No.  18 
and  ask  you  whether  you  can  identify  those  two 
automobiles.  A.     Yes.  These  are  the  same  two. 

Q.  These  are  the  same  two,  and  the  one  which 
appears  to  have  the  entire  front  end  crushed  in  is 
the  automobile  which  you  were  operating;  is  that 
correct?  A.     That  is  correct. 

Q.  Calling  your  attention  to  the  righthand  cor- 
ner of  Plaintiff's  Exhibit  No.  20  with  reference  to 
this  object  here,  I  will  ask  whether  you  can  identify 
that  particular  object. 

A.     It  looks  like  a  seat. 

Q.  Does  that  in  any  way  look  like  what  cor- 
Tesponds  to  the  seat  that  was  in  and  a  part  of  the 
automobile  which  you  were  operating  ? 

A.  That  looks  quite  a  bit  like  them;  they  were 
folding  seats  like  that. 

Q.  They  were  folding  seats  like  that.  I  show  you 
another  object  that  appears  to  be  a  seat  upon 
which  the  officer  appears  to  be  writing  and  ask 
whether  or  not  you  can  identify  that. 

Mr.  Scholz:  How  do  you  know  that  is  another 
object? 

Mr.  O'Donnell:  I  don't  know  whether  it  is  a 
seat  or  not. 

Mr.  Scholz :     It  might  be  the  same  one. 

Mr.  O'Donnell:     No;  it  is  at  a  different  location. 
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Mr.  Scholz :     It  may  have  been  moved. 

Q.  (Mr.  O'Donnell):  Both  of  them  are  in  the 
picture. 

A.     It  looks  like  another  folding  seat. 

Q.  Mr.  Wanless,  after  you  returned  to  con- 
sciousness, did  you  remove  any  of  the  seats  from 
your  automobile?  A.     No,  I  don't  think  so. 

Q.  You  did  not.  Did  you  see  anyone  else  remove 
any  seats  from  your  automobile  ? 

A.     Not  while  I  was  there,  no. 

Q.  Were  you  still  at  the  scene  of  the  accident 
when  the  photographs  were  being  taken  by  Sgt. 
Simpson  of  the  military  police  department? 

A.     No,  I  don't  think  so. 

Q.     You  have  no  recollection  of  that? 

A.     No. 

Q.  You  don't  know  whether  you  were  there  or 
not  ?  A.     No. 

Q.  After  you  returned  to  consciousness,  can  you 
tell  us  whether  or  not  you  remember  if  you  saw 
either  one  of  the  seats  of  the  car  which  you  were 
operating  at  the  time,  on  the  street  as  portrayed  by 
these  two  exhibits  which  I  have  just  showed  you, 
namely,  18  and  20? 

A.     No,  I  don't  think  so. 

Q.     You  did  not  see  them  at  all  ? 

A.     No.  [224] 

Q.  Where  were  you  at  the  scene  of  the  accident 
when  you  returned  to  consciousness  ? 

A.     I  was  sitting  in  the  driver's  seat. 
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Q.    You  were  sitting  in  the  driver's  seat  ? 

A.     Yes. 

Q.     Behind  the  wheel? 

A.     Yes,  behind  the  wheel. 

Q.     You  remained  there  until  you  were  removed  ? 

A.  No.  I  turned  on  the  radio  and  phoned  in  and 
told  them  to  send  an  ambulance  and  a  wrecker  to 
Fremont  and  Park  Street.  Then  I  assisted  the 
other  fellow  out  and  we  got  out  and  we  were  walk- 
ing around  when  the  ambulance  came. 

Q.  Can  you  give  us  any  idea,  approximately, 
how  fast  you  were  driving  at  the  time  of  the  actual 
impact?  A.     No,  I  can  not. 

Q.     You  can  not?  A.     No. 

Q.  I  understand,  if  I  am  correct,  from  your 
direct  examination  you  are  not  in  a  position  to  tell 
us  whether  after  the  actual  impact  the  cars  moved. 

A.  No,  I  am  not.  They  spun  around  a  little,  but 
as  far  as  actual  forward  and  backward  movement, 
I  can't  tell  that. 

Q.  Can  you  tell  us  what  portion  of  Mr.  Penders' 
car  your  car  struck? 

A.  It  seemed  like  I  struck  his  right  front  cor- 
ner of  his  car..  [225] 

Q.     The  right  front  corner  of  his  car. 

A.    Yes. 

Mr.  O'Donnell:  I  think  that  is  all,  Mr.  Wan- 
less.  Thank  you. 
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(Testimony  of  Carl  B.  Wanless.) 

Eedirect  Examination 
By  Mr.  Scholz : 

Q.  Mr  Wanless,  when  you  were  at  W-l,  Mr. 
Penders'  car  was  at  W-2.  Now,  as  you  went  down 
there,  as  I  understand  it,  you  pulled  to  the  right, 
or  to  the  north,  to  avoid  his  car  ?  A.     Correct. 

Q.  If  Mr.  Penders  had  remained  straight,  con- 
tinued straight  on,  or  had  not  gone  to  the  right 
side  of  the  road,  he  would  have  avoided 

Mr.  O'Donnell:  I  object  to  that  as  calling  for 
a  conclusion  of  the  witness. 

The  Court:     Sustained. 

Mr.  Scholz:     That's  all. 

(Testimony  closed.)  [226] 


CERTIFICATE  OF  REPORTER 

We,  Official  Reporters  and  Official  Reporters  pro 
tern,  Certify  that  the  foregoing  transcript  of  226 
pages  is  a  true  and  correct  transcript  of  the  matter 
therein  contained  as  reported  by  us  and  thereafter 
reduced  to  typewriting,  to  the  best  of  our  ability. 

/s/  KENNETH  G.  GAGAN, 

/s/  B.  E.  O'HARA, 

/s/  RUTH  WESTFIELD. 

[Endorsed] :  Filed  Dec.  14,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
TO  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibits,  listed  be- 
low, are  the  originals  filed  in  this  Court,  in  the 
above-entitled  case,  and  that  they  constitute  the 
Record  on  Appeal  herein,  as  designated  by  the 
Appellant,  to  wit : 

Complaint  for  Damages  Under  Federal  Tort 
Claim  Act. 

Answer  and  Cross-Complaint. 

Answer  to  Cross-Complaint. 

Amendment  to  Complaint — To  second  cause  of 
action  in  plaintiff 's  complaint. 

Amendment  to  Complaint — To  first  cause  of  ac- 
tion in  plaintiff's  complaint. 

Amendment  to  Complaint — To  third  cause  of  ac- 
tion in  plaintiff's  complaint. 

Order  for  Judgment. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Appeal. 

Order  Extending  Time  to  Docket. 
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Praecipe  for  Preparation  of  Record  on  Appeal. 
Statement    of    Points    to    be    Relied    Upon    On 
Appeal. 

Reporter's  Transcript — Vol.  1  for  April  14,  1949; 
Vol.  2  for  April  15  &  19, 1949. 

Plaintiffs'  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9,  10, 
11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22  and  23. 

Defendant's  Exhibits  Nos.  A,  B,  C,  D,  E,  and  E. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
14th  day  of  December,  A.  D.  1949. 

C.  W.  CALBREATH, 

Clerk. 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


[Endorsed]:  No.  12425.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Walter  L.  Penders  and 
Flora  Penders,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern 
Division. 

Filed  December  14,  1949. 

/s/  PAUL  P.  O'BRIEN, 

'Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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No.  12425 

In  the  Circuit  Court  of  Appeals 
For  die  Ninth  Circuit 

UNITED  STATES  OF  AMERICA.  FIRST  DOE 
and  SECOND  DOE. 

Appellants, 

V. 

WALTER    L.     FENDERS    and    FLORA     FEN- 
DERS. 

Appellee. 

STATEMENT  OF  POINTS  TO  BE  RELIED 

UPON  ON  APPEAL 
The  Trial  Court  erred 

1.  In  not  rinding  appellant  Walter  L.  Pend<  .  - 
wa-  guilty  of  contributory  negligence. 

2.  That  the  findings  of  fact  or  part  thereof  are 
not  supported  by  the  evidence. 

3.  That  Mora  Penders  is  not  entitled  to  any 
damage-  and  her  damages  cannot  be  added  to  Wal- 
ter Penders*  damages. 

4.  That  the  damages  are  excessive. 

5.  That  the  Court  erred  in  excluding  evidence 
that  the  appellees  were  insured  or  were  compen- 
sated for  the  damages  alleged  by  said  appellees. 

/s     FRANK  J.  HENNESSY. 
United  States  Attorney. 
Attorney  for  Defendant. 
Dated:     December  16.  1949. 

[Endorsd]  :     Filed  December  20,  1949. 
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DESIGNATION  OF  RECORD  MATERIAL  TO 
CONSIDERATION  OF  APPEAL 

To  the  Honorable  William  Denman  and  to  the  Hon- 
orable Associate  Justices  of  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

United  States  of  America,  Appellant  herein,  desig- 
nates for  printing  the  entire  certified  Trancsript  of 
Record,  deeming  said  entire  record  material  to  the 
consideration  of  this  appeal. 

Dated:     January  18th,  1950. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  January  13,  1950. 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  FOR  USE  OF  ORIGINAL 
EXHIBITS  ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto  that  the  originals  of  all  the  exhibits  filed 
in  the  trial  Court  in  this  cause  and  heretofore  trans- 
mitted to  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit need  not  be  printed  as  part  of  the  Record  on 
Appeal  but  may  be  considered  in  their  original  form 
and  in  such  original  form  shall  constitute  a  part 
of  the  Record  on  Appeal;  provided  further  that  ex- 
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cerpts  from  said  exhibits  may  be  printed  as  appen- 
dices to  either  Appellant's  or  Respondent's  briefs 
herein. 

Dated:     This  17th  day  of  January,  1950. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Attorney  for  the  Appel- 
lant. 

/s/  EUGENE  H.  O'DONNELL, 
Attorney  for  Appellee. 

/s/  ROBERT  E.  HALSING, 
Attorney  for  Appellee. 

So  Ordered: 

/s/  WILLIAM  DENMAN, 

Judge  of  the  Court  of  Appeals. 

Dated:    January  20,  1950. 

/s/  WILLIAM  HEALY, 
/s/  HOMER  BONE, 

Judges,  U.   S.   Court  of  Ap- 
peals for  the  Ninth  Circuit. 

[Endorsed]:     Filed  January  20,  1950. 
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No.  12,425 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


United  States  of  America, 

Appellant, 

vs. 

Walter  L.  Penders  and  Flora  Penders, 

Appellees. 


- 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  action  was  instituted  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
Southern  Division,  under  the  Federal  Tort  Claims 
Act,  28  U.S.C.,  Sections  1346(b),  2671-2680.  Follow- 
ing trial  and  judgment  this  appeal  was  commenced  in 
the  Court  of  Appeals  for  the  Ninth  Circuit  pursuant 
to  Rule  73,  Federal  Rules  of  Civil  Procedure,  and 
U.S.C.  Title  28,  Sections  1291  and  1294. 


STATEMENT  OP  THE  CASE. 

(All  page  references  are  to  printed  Transcript 
of  Record  unless  otherwise  noted.) 

Nature  of  case. 

On  May  11,  1946,  at  about  6 :40  P.M.,  in  Monterey, 
California,  Walter  L.  Penders,  appellee,  was  driving 
with  his  wife,  Flora  Penders,  as  a  passenger,  in  his 
sedan  in  an  easterly  direction  on  Fremont  Street,  a 
four-lane  highway  divided  by  a  double  white  center 
line,  toward  the  intersection  of  Fremont  Street  and 
Park  Avenue,  a  two-lane  street.  It  was  daylight,  with 
the  weather  clear  and  dry. 

Fremont  Street  runs  in  a  generally  east  and  west 
direction.  Park  Avenue  runs  generally  north  from 
the  intersection  on  the  north  side  of  Fremont  Street. 
Park  Avenue  does  not  cross  Fremont  Street.  At  least 
100  feet  west  of  the  Fremont  and  Park  Avenue  inter- 
section Walter  L.  Penders  left  the  eastbound  south- 
erly half  of  Fremont  Street  and  traveled  the  remain- 
ing distance  toward  the  Park  Avenue  intersection  on 
the  wrong  side  of  the  road,  i.e.,  on  his  left  of  the  cen- 
ter double  line  and  in  the  westbound  traffic  lanes.  (Tr. 
138,  155  and  218.)  While  thus  on  the  wrong  side  of 
the  roadway,  Penders'  automobile  came  into  collision 
with  a  United  States  Army  panel  truck  driven  in  a 
westerly  direction  along  Fremont  Street  ,w  Carl  B. 
Wanless,  a  soldier  on  authorized  Government  business. 

The  collision  between  Penders'  sedan  and  the  Army 
truck  was  virtually  head  on.  (Tr.  211.)  The  impact  oc- 
curred in  the  most  northerlv  westbound  lane  of  Fre- 


[mont  Street,  approximately  forty  feet  to  the  west  of 
[the  Park  Avenue  intersection.  (Tr.  101.) 

In  the  collision  both  Walter  L.  Penders  and  Flora 
Penders  were  injured. 

Walter  L.  Penders,  seventy-nine  years  old  at  the 
jtime  of  the  accident  (Tr.  219  and  240)  suffered  a  frac- 
tured left  wrist  and  fractured  left  tibia  just  belowT  the 
knee.  (Tr.  23,  VII  Finding  and  Tr.  213-214.)  Flora 
Penders,  seventy-seven  at  the  time  of  the  collision 
rTr.  71),  suffered  internal  injuries  in  the  accident  and 
Lubsequently  died.  (Tr.  24  and  25,  XI  and  XII  Find- 
ings and  Tr.  215  to  217.)  At  the  time  of  the  accident 
Walter  L.  Penders  was  retired.  (Plaintiff's  Exhibit 
'B".) 

Proceedings  in  trial  Court. 

Appellee  Walter  L.  Penders  and  his  wife  Flora 
Penders  filed  their  complaint  for  damages  on  May  9, 
1947.  On  April  14,  1949,  an  "Amendment  to  Com- 
)laint"  was  filed  alleging  that  on  April  10,  1949,  Flora 
Penders  died  of  the  injuries  alleged  in  the  original 
complaint  and  praying  for  $20,000  general  damages 
L?or  the  death  of  Flora  Penders.  (Tr.  14.) 

After  trial  the  Honorable  District  Court  on  June  3, 
L949,  ordered  judgment  in  favor  of  appellee  Walter 
m  Penders,  awarding  damages  as  follows: 
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Special  damages,  medical  care  of  Flora 
Penders    $17,767.19 

Special  damages,  medical  care  of  Walter 
L.  Penders 5.181.49 

Damages  to  Walter  L.  Penders'  automo- 
bile    150.00 

Greneral  damages  to  Walter  L.  Penders 
for  injuries  to  himself 15,000.00 

General  damages  to  Walter  L.  Penders 

for  loss  of  his  wife.  Flora  Penders .  .  .       15.000.00 

Total  damages $53,098.68 

(Conclusions  of  Law  TI,  Tr.  27.) 


QUESTIONS  RAISED  ON  APPEAL. 

Three  questions  raised  on  this  appeal  are: 

1.  Did  the  trial  Court  err  in  its  conclusion  of  law 
that  the  Government  driver  Wanless  was  negligent? 

2.  Did  the  trial  Court  err  in  failing  to  find  that 
appellee  was  guilty  of  contributory  negligence  ? 

3.  Did  the  trial  Court  award  excessive  damages? 

Appellee  respectfully  submits  that  each  and  every 
one  of  these  questions  must  be  answered  affirmatively 
and  the  decision  of  the  trial  Court  should  be  reversed. 


ARGUMENT. 
I. 

THE  TRIAL  COURT'S  CONCLUSION  OF  LAW  THAT  THE  GOV- 
ERNMENT DRIVER  WANLESS  WAS  NEGLIGENT  IS  NOT 
SUPPORTED  BY  THE  EVIDENCE. 

The  Honorable  Trial  Court  reached  the  following 
conclusion  of  law: 

"That  defendant,  United  States  of  America,  was 
legligent  in  the  manner  in  which  it  operated  and  con- 
rolled  its  1941  Chevrolet  panel  truck,  which  said 
legligence  proximately  caused  the  injuries  and  dam- 
age to  plaintiff."    (Conclusions  of  Law  II,  Tr.  27.) 

This  conclusion  of  law  appears  to  be  based  upon  the 
pecific  findings  of  fact  made  by  the  trial  Court  re- 
pecting  the  negligence  of  the  Government  driver 
Vanless.  It  is  appellant's  contention  that  the  specific 
indings  of  fact  made  by  the  trial  Court  regarding  the 
Legligence  of  Wanless  constitute  inferences  which  as 

matter  of  law  are  not  supported  by  the  evidence  be- 
ore  the  trial  Court  and  now  before  the  Honorable 
/ourt  of  Appeals. 

Unquestionably  the  only  finding  of  fact  by  the  Hon- 
rable  Trial  Court  justifying  the  conclusion  of  law  set 
orth  above  is  Finding  V.  (Findings  of  Fact  and  Con- 
tusions of  Law,  Tr.  21-23.) 

The  substance  of  Finding  V  in  respect  to  the  negli- 
ence  of  Wanless  may  be  paraphrased  as  follows: 

(1)  At  the  time  of  the  collision  Wanless  was 
operating  the  Government  panel  truck  at  an  ex- 
cessive rate  of  speed.    (Tr.  22,  lines  6-8.) 


(2)  Wanless  was  careless  in  not  keeping  a 
proper  lookout,  thereby  failing  to  see  appellee's 
automobile  until  Wanless  was  approximately  SO 
feet  distant  from  the  intersection  of  collision.  (Tr. 
22,  lines  10-15.) 

(3)  Wanless  on  first  seeing  appellee's  automo- 
bile, negligently  turned  the  Government  panel 
truck  to  the  right  and  struck  appellee's  car.  (Tr. 
22,  lines  29-30  and  23,  lines  1-5.) 

It  is  respectfully  submitted  that  each  of  the  above 
three  findings  of  fact  is  not  supported  by  the  evidence, 
for  the  reasons  hereinafter  set  forth,  as  a  matter  of 
law. 

At  the  outset,  however,  appellant  readily  concedes 
that  generally  speaking  the  findings  of  fact  made  by 
a  trial  Court  cannot  be  disturbed  upon  appeal  unless 
there  is  a  clear  and  convincing  showing  that  the  find- 
ings attacked  do  not  have  adequate  support  in  the 
evidence  considered  by  the  trial  Court  and  before  the 
appeal  Court.  It  is  appellant's  belief  that  a  review 
of  the  findings  of  fact  here  questioned,  however,  and 
a  comparison  of  these  findings  with  the  evidence  in 
this  case  lead  inevitably  to  the  conclusion  that  these 
findings  of  fact  are  erroneous  and  the  trial  Court's 
conclusion  of  law  based  thereon,  constitutes  reversible 
error. 

Gates  v.  Gen 'I  Caxualtji  Co.,  C.A.  9,  120  F.  (2d) 
925: 

Crawford  v.  Southern  Pacific  (1935),  3  C.  (2d) 
427  at  429 : 

Jaeobn  v.  Johnson  (1948),  84  C.A.  (2d)  271. 


There  is  no  doubt  tliat  where  the  Appellate  Court 
finds  in  the  record  on  appeal  evidence  which  consti- 
tutes irrebuttable  proof  that  the  trial  Court's  findings 
of  fact  have  no  basis  in  fact  or  in  reasonable  inference, 
the  Appeal  Court  is  compelled  to  disturb  the  findings 
and,  if  appropriate,  may  reverse  the  trial  Court  de- 
cision. 

Pacific  American  Fisheries  v.  Hoof,  44  S.  Ct. 
38,  263  U.S.  712,  68  L.  Ed.  520. 

Appellant  respectfully  submits  that  this  is  such  a 
'ase  and  presents  the  following  analysis  of  evidence 
which  was  before  the  trial  Court  and  is  now  before 
he  Honorable  Appellate  Court  in  support  of  this  con- 
dition. 

1)  Excessive  speed. 

Finding  V  of  the  trial  Court  refers  to  Wanless' 
;peed  in  the  following  language: 

"That  it  is  true  that  at  said  time  said  defend- 
ant, Carl  B.  Wanless,  was  operating  the  afore- 
said automobile  at  an  excessive  rate  of  speed;" 
(Supra). 

This  finding  says  nothing  about  how  Wanless'  speed 
vas  excessive.  Testimony  by  a  police  officer  (Tr.  194) 
ihowed  that  the  speed  limit  in  the  vicinity  of  the  acci- 
ient  was  55  miles  per  hour. 

Witnesses  testifying  as  to  how  fast  Wanless  was 
hiving  prior  to  the  accident  said  he  was  going  from 
55  to  40  MPH.  Hartshorn,  eye-witness  to  the  accident, 
aid  "rapid  rate".  (Tr.  126.)  Wanless  himself  said 
Id  to  40  MPH.  (Tr.  266.)  Only  the  appellee  testified 
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that  Wanless  was  driving  more  than  35-40  MPH.  Ap- 
pellee thought  Wanless  was  going  "70-80  MPH".  (Tr. 
254. )  It  must  not  be  overlooked,  however,  that  appellee 
was  hardly  in  a  position  to  observe  accurately  how 
fast  Wanless  was  driving,  since  appellee's  and  Wan- 
less' vehicles  were  moving  head  on  prior  to  impact.  It 
would  seem,  therefore  that  the  most  reliable  evidence 
before  the  trial  Court  on  the  question  of  Wanless' 
speed,  estimated  it  at  35  to  40  miles  per  hour. 

Assuming  that  35  to  40  miles  an  hour  was  Wanless' 
speed  prior  to  the  accident,  it  would  appear  as  a  mat- 
ter of  law  that  since  the  applicable  speed  limit  was  55 
MPH,  Wanless  could  not  have  been  operating  at  an 
"excessive  speed".  Certainly,  in  ordinary  circum- 
stances, operation  below  the  legal  speed  limit  does  not 
constitute  "excessive  speed".  Undoubtedly,  however, 
peculiar  circumstances  might  make  any  speed  "exces- 
sive", no  matter  how  far  below  the  speed  limit.  On  an 
icy  road,  for  example,  or  on  a  day  with  low  visibility, 
operating  below  the  speed  limit  might  easily  be  exces- 
sive. In  the  case  before  the  Honorable  Appellate 
Court,  however,  no  peculiar  road  conditions  are  de- 
tailed in  the  trial  Court's  findings  to  justify  the  infer- 
ence that  Wanless  was  operating  at  "Excessive 
Speed".  The  evidence  shows  without  contradiction 
that  the  day  was  fair,  visibility  excellent  and  roadway 
dry.  (Tr.  97.)  In  short,  no  persuasive  evidence  is 
found  that  Wanless'  speed  was  in  fact  excessive. 

Appellee  may  argue,  of  course,  that  Wanless'  speed 
was  excessive  because  if  it  had  not  been  excessive 
Wanless  would  not  have  struck  appellee's  car.    Such 


an  argument  cannot  be  taken  very  seriously  in  view 
of  the  wording  of  Finding  V  (supra)  in  respect  to 
" excessive  speed".  To  support  such  an  argument  it 
would  be  essential  that  Finding  V  contain  a  specific 
finding  that  ''excessive  speed"  proximately  caused  the 
collision.  Actually,  Finding  V  does  not  state  that 
Wanless'  "excessive  speed"  was  the  cause  of  any  re- 
sult. Rather,  it  appears  that  "excessive  speed"  is  a 
kind  of  editorial  comment  by  the  trial  Court  in  preface 
to  the  asserted  negligence  of  Wanless,  which  the  trial 
Court  expressly  states  was  the  cause  of  the  collision. 
It  must  be  emphasized  that  while  Finding  V  does  not 
^tate  that  "excessive  speed"  was  the  cause  of  any  re- 
sult, the  same  finding  expressly  characterizes  as  negli- 
gence Wanless'  alleged  failure  to  keep  a  lookout  and 
lis  turning  to  the  right  upon  seeing  appellee's  car, 
positively  stating  that  the  latter  of  these  negligent 
icts  (Wanless'  negligently  turning  right),  caused  the 
collision. 

We  have  proceeded  in  this  argument  thus  far  on  the 
issumption  that  Wanless'  speed  was  not  excessive. 
Even  if  we  assume,  however,  that  Wanless'  speed  was 
n  fact  excessive,  a  finding  of  fact  that  it  was  exces- 
sive, in  the  absence  of  a  finding  of  fact  that  excessive 
speed  constituted  negligence  and  caused  this  collision, 
•annot  support  the  trial  Court's  judgment  in  this  case. 
The  California  eases  have  long  held  that  a  mere  show- 
ing of  excessive  speed  without  facts  establishing  that 
such  speed  was  negligent,  does  not  justify  judgment 
for  a  plaintiff  collision  victim.  California  Vehicle 
Jode  511  reflects  this  rule  in  providing  violation  of  a 
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prima  facie  speed  limit  does  not  establish  negligence 
as  a  matter  of  law. 

(2)  Wanless'  lookout. 

Finding  V  states : 

"Carl  B.  Wanless  operated  said  automobile  without 
duo  care  and  caution  in  that  although  his  vision  was 
unobscured,  said  defendant,  Carl  B.  Wanless,  did  not 
observe  said  plaintiff's  automobile  until  he  was 
approximately  80  feet  distant  from  the  intersec- 
tion *  *  *" 

In  contrast  to  the  trial  Court's  reference  to  " exces- 
sive speed",  Wanless'  alleged  failure  to  keep  a  look- 
out is  expressly  characterized  as  negligent,  but,  as  in 
the  case  of  Wanless'  asserted  excessive  speed,  Wan- 
less' failure  to  keep  a  lookout  is  n ot  given  as  a  cause 
resulting  in  the  collision.  The  fact  that  the  trial  Court 
did  not  regard  Wanless'  claimed  failure  to  keep  a 
lookout  as  the  cause  of  the  collision  might,  of  itself, 
be  deemed  more  than  adequate  to  support  appellant's 
contention  that  Wanless  committed  no  actionable  negi- 
gence  in  respect  to  lookout.  But  we  believe  that  the 
Appellate  Court  should  be  informed  as  to  the  relation 
between  the  finding  of  failure  to  keep  a  lookout  and 
the  only  evidence  regarding  lookout  in  the  record. 

The  record  discloses  that  no  one  testified  that  Wan- 
less was  not  maintaining  a  proper  lookout.  The  testi- 
mony of  Hartshorn,  the  eye-witness,  comes  closest  to 
fully  credible  testimony  regarding  Wanless'  lookout. 
Hartshorn  was  driving  a  bus,  proceeding  in  the  same 
direction  as  appellee.    Hartshorn  stated  that  just  be- 
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jfore  the  accident  lie  was  driving  behind  appellee  for 
isome  distance,  and  having  a  line  of  vision  8  feet  above 
iroad  level,  he  was  able  to  see  further  ahead  than  ap- 
pellee. (Tr.  119.)  Just  before  the  collision  Hartshorn 
saw  Wan  less'  panel  truck  coming  from  the  opposite 
direction.  (Tr.  124.)  Hartshorn  estimated  that  when 
he  first  observed  the  oncoming  panel  truck  it  was  ap- 
proximately 175-200  feet  east  of  the  intersection.  (Tr. 
Il25.)  This  distance  is  highly  significant,  since  Finding 
V  expressly  states  that  "It  is  true  that  said  intersec- 
tion of  Fremont  Street  and  Park  Avenue  was  visible 
for  a  distance  of  approximately  150  to  175  feet  to  a 
person  approaching  said  intersection  from  the  west- 
rli/  direction."  (Tr.  22,  lines  15-19.)  We  italicize  the 
♦vord  "westerly"  because  it  would  appear  that  it  is 
i  misprint  in  the  printed  Transcript  of  Record  and 
jhould  be  "easterly",  since  Wanless  was  approaching 
Tom  the  east. 

To  continue  our  analysis  of  Hartshorn's  testimony, 
Ms  witness  stated  that  after  he  first  sighted  Wanless' 
mcoming  panel  truck,  when  Wanless  was  ' '  a  good  175 
;o  200  feet  the  other  side"  of  the  intersection  (Tr. 
125)  he  observed: 

"Well,  as  it  came  up,  the  closer  it  got,  I  could 
see  that  he  had  noticed  the  vehicle  in  the  street, 
the  other  vehicle.  You  could  tell  that  he  was  ap- 
plying the  brakes  because  the  Army  vehicle  was, 
you  could  tell  that  he  was  putting  on  brakes,  not, 
oecause  the  Army  vehicle  *  *  *"  (Tr.  127.)  (Em- 
phasis ours.) 
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The  only  meaning  that  the  quoted  testimony  can  pos- 
sibly have  is  that  contrary  to  Finding  Y's  implication 
of  improper  lookout,  Wanless  must  have  perceived 
appellee's  vehicle  at  or  about  exactly  the  time  when 
it  was  first  visible  to  Wanless.  We  agree  entirely  with 
the  trial  Court's  Finding  V,  that  apellee's  car  could 
not  possibly  be  visible  to  Wanless  sooner  than  the 
instant  when  Wanless  reached  a  point  150  to  175  feet 
from  the  Fremont  and  Park  intersection.  The  above- 
quoted  testimony  of  Hartshorn  is  uncontradicted,  and 
being  the  only  evidence  on  the  subject  of  lookout  be- 
sides the  corroborating  testimony  of  Wanless  himself 
(Tr.  266),  precludes  the  inference  contained  in  Find- 
ing V  that  Wanless  was  careless  in  not  keeping  a 
proper  lookout. 

In  addition  to  the  fact  that  all  the  testimony  re- 
garding lookout  establishes  a  proper  lookout  by  Wan- 
less, it  is  respectfully  submitted  the  physical  facts  of 
the  collision  confirm  appellant's  contention  herein- 
after that  a  proper  lookout  was  in  fact  maintained  by 
Wanless. 

Finding  V,  quoted  above,  expressly  states  that  Wan- 
less first  observed  appellee's  car  approximately  80 
feet  distant  from  the  intersection  (supra).  Assuming 
"intersection",  as  employed  in  Finding  V,  in  respect 
to  Wanless'  lookout,  means  the  center  of  the  intersec- 
tion of  Park  Avenue  and  Fremont,  the  physical  evi- 
dence of  the  collision  irrefutably  establishes  that  Wan- 
less must  have  seen  appellee's  car  long  before  he 
reached  a  point  "approximately  80  feet  distant  from 
the  intersection".  If  it  is  true  that  Wanless  saw  ap- 
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Ipel  lee's  car  when  Wan  less  was  80  feet  from  the  inter- 
section, it  is  difficult,  if  not  impossible,  to  explain  how 
Wanless'  panel  truck  left  102  feet  of  skidmarks.  It 
icannot  be  considered  probable  that  Wanless  put  his 
brakes  on  before  he  saw  appellee's  car.  The  skidmarks 
were  measured  from  point  of  origin  to  the  point  where 
Wanless'  panel  truck  came  to  rest  after  the  collision, 
(Tr.  83,  98.)  One  might  argue  that  Wanless  may  have 
put  his  brakes  on  at  the  point  80  feet  from  the  inter- 
section and  nevertheless  produced  skidmarks  of  102 
feet  because  the  cars  after  collision  might  have  trav- 
eled the  additional  distance  representing  the  differ- 
ence between  80  and  102,  or  22  feet  after  impact. 

Such  an  argument  would  have  to  overlook  a  funda- 
mental premise  of  the  trial  Court's  conclusion  of  law 
that  Wanless'  negligence,  and  not  appellee's,  was  le- 
gally responsible  for  the  collision.  This  fundamental 
premise,  expressed  in  Finding  XVI,  which  exculpates 
appellee  from  any  carelessness  and  negligence,  is  that 
appellee  was  in  the  intersection  in  proper  position  for 
a  left-hand  turn  at  the  time  of  the  collision.  If  it  is 
true  that  appellee  was  in  the  intersection  in  a  proper 
position  for  a  left-hand  turn,  according  to  the  require- 
ments of  California  Vehicle  Code  540(b),  it  follows 
that  the  point  of  impact  was  east  of  the  center  of  the 
intersection  of  Pine  and  Fremont  and  that  after  im- 
pact both  vehicles  must  have  moved  no  more  than 
approximately  22  feet  west  of  the  center  of  Park 
Avenue  intersection.  Assuming  the  first  point  at  which 
Wanless  saw  appellee's  car  was  80  feet  from  the  cen- 
ter of  Park  Avenue  (as  Finding  V  asserts),  and  as- 
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suming  further  than  when  first  seen  by  Wanless,  ap- 
pellee's car  was  in  the  act  of  completing  its  left-hand 
turn,  by  implication  legally,  i.e.,  turning  left  properly 
in  the  eastern  half  of  the  intersection,  as  asserted  by 
Finding  V:  "said  plaintiff  was  in  the  act  of  complet- 
ing his  turn  and  was  in  the  outer  westbound  lane  of 
Fremont  Street",  the  only  way  in  which  these  two  as- 
sumptions can  be  reconciled  with  the  measured  skid- 
marks of  102  feet,  is  to  establish  by  competent  evi- 
dence, that  the  vehicles  came  to  rest  approximately  22 
feet  west  of  the  point  of  impact.  But  the  physical  evi- 
dence of  the  collision  recorded  immediately  after  the 
accident  by  a  police  officer  experienced  in  recording 
such  data,  shows  that  the  vehicles  were  found  at  rest 
after  collision  more  than  53  feet  from  the  center  of 
Park  Avenue.  (Testimony  of  Police  Officer  Daven- 
port, Tr.  99-100.) 

Does  the  evidence  show  how  far  after  impact  the 
vehicles  moved?  Once  again  resort  must  be  had  to 
Hartshorn,  the  bus-driver  eye-witness.  Hartshorn, 
whose  testimony,  it  may  be  observed,  was  generally  fa- 
vorable at  the  trial  to  appellee's  case,  was  unable  to 
estimate  exactly  how  far  the  vehicles  moved  after 
impact.  (Tr.  128-129.)  His  final  estimate,  after  ques- 
tioning by  the  trial  Court,  was  "about  15  feet".  (Tr. 
129.)  In  other  words,  the  only  evidence  of  how  far 
the  cars  actually  did  move  after  impact  showed  ap- 
proximately no  more  than  one-third  of  the  distance 
the  cars  would  have  moved  if  the  trial  Court's  Find- 
ing V  were  correct  in  respect  to  the  inference  that 
Wanless  first  saw  appellee's  car  when  Wanless  was 
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only  80  feet  distant  from  the  intersection  and  appel- 
lee's car.  Such  a  wide  discrepancy,  over  45  feet,  be- 
tween the  distance  the  cars  moved  after  impact  and 
the  distance  they  ought  to  have  moved  if  Finding  V 
were  correct,  about  the  distance  at  which  Wanless 
first  saw  appellee's  car,  suggests  that  Finding  V  is 
clearly  erroneous  in  its  inference  as  to  what  lookout 
Wanless  kept. 

(3)  Wanless'  right  turn. 
The  concluding  act  of  negligence  charged  against 

Wanless  by  Finding  V  is  detailed  in  these  words: 

"That  it  is  time  that  defendant,  Carl  B.  Wan- 
less, on  first  observing  plaintiff's  said  automobile, 
then  and  there  negligently  and  carelessly  turned 
the  vehicle  which  he  was  then  and  there  operating 
to  the  right  and  struck  plaintiff's  car  at  the  right 
front  portion  thereof,  at  a  point  north  of  the 
northerly  line  of  the  outer  west  bound  lane  of 
Fremont  Street." 

In  the  above-quoted  portion  of  Finding  V  we  have  the 
ultimate  conclusion  of  Finding  V,  and,  so  to  speak,  a 
dramatic  full  flowering  of  negligence.  The  Honorable 
Trial  Court  in  this  final  clause  regarding  Wanless' 
right  turn  brings  to  a  resounding  climax  the  hints  of 
culpable  negligence  suggested  in  Finding  V's  refer- 
ences to  Wanless'  purported  excessive  speed  and  im- 
proper lookout.  Wanless'  "excessive  speed"  was  not 
labeled  negligent,  but  merely  mentioned  as  a  kind  of 
overture  to  negligence.  (Supra.)  Wanless'  "improper 
lookout"  following  the  asserted  excessive  speed  is 
forthrightly  identified  as  negligent  in  the  next  princi- 
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pal  clause  of  Finding  V.  (Supra.)  But,  as  in  the 
case  of  "excessive  speed",  even  though  termed  "negli- 
gent", Finding  V's  inference  of  improper  lookout  does 
not  provide  any  legal  basis  for  the  conclusion  of  law 
that  Wanless  was  culpably  negligent,  since  the  trial 
Court  does  not  infer  that  failure  to  observe  caused  the 
collision. 

Finding  V  in  its  ultimate  accusation  of  a  negligent 
turn  to  the  right,  provides  exactly  the  missing  legally 
actionable  accusation  of  negligence.  For  Finding  Y 
states  that  Wanless'  right  turn  on  first  observing  ap- 
pellee's car  was  careless,  and  thereupon  Wanless 
struck  appellee's  car. 

It  is  respectfully  submitted  that  if  all  the  infer- 
ences preceding  this  ultimate  inference  of  a  negligent 
right  turn  in  Finding  V  are  true,  then  the  trial  Court's 
inference  that  Wanless  negligently  and  carelessly 
turned  right  must  be  false.  This  is  particularly  true 
in  respect  to  the  inference  in  Finding  V  that  "when 
defendant,  Carl  B.  Wanless,  first  observed  said  plain- 
tiff's automobile,  said  plaintiff  was  in  the  act  of 
completing  his  turn  and  tvas  in  the  outer  west  bound 
lane  of  Fremont  Street;  that  it  is  true  that  said  de- 
fendant, Carl  B.  Wanless,  did  not  observe  plaintiff's 
extended  arm;".  (Emphasis  added.)  The  plain  mean- 
ing of  this  statement  from  Finding  V  is  that  when 
Wanless  first  saw  appellee's  car  it  must  have  appeared 
clearly  and  evidently  to  be  in  the  process  of  complet- 
ing a  left-hand  turn.  In  considering  this  portion  of 
Finding  V  we  must  assume  that  "completing"  means 
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completing  in  a  proper  and  legal  manner  in  order  to 
be  consistent  with  Finding  XVI,  which  expressly 
states  that  appellee  was  not  negligent.  But  if  the  in- 
ference is  correct  that  Wanless  turned  right  when  he 
saw  appellee  completing  a  left  turn,  it  would  be  rea- 
sonable, indeed  inevitable,  that  the  evidence  of  the 
physical  data  of  the  collision  would  bear  out  this  in- 
ference by  the  trial  Court.  Far  from  bearing  out  this 
inference,  however,  we  find  that  the  physical  data  of 
the  collision  point  to  an  entirely  different  inference 
(see  appellee's  contributory  negligence),  and  leads  us 
to  infer,  either 

(1)  When  first  seen  by  Wanless  appellee  could  not 
have  been  *'in  the  act  of  completing  his  turn",  or 

(2)  If  appellee  was  "in  the  act  of  completing  his 
turn",  his  turn  could  not  have  been  proper  and  legal 
according  to  established  standards  of  due  care  under 
California  Vehicle  Code  540(b).  California  Vehicle 
Code  540(b)  reads: 

(b)  Left  Turns  on  Two-way  Roadways.  At  any 
intersection  where  traffic  is  permitted  to  move  in 
both  directions  on  each  roadway  entering  the  in- 
tersection an  approach  for  a  left  turn  shall  be 
made  in  that  portion  of  the  right  half  of  the  road- 
way nearest  the  center  line  thereof  and  by  pass- 
ing to  the  right  of  such  center  line  where  it  en- 
ters the  intersection  and  after  entering  the  inter- 
section the  left  turn  shall  be  made  so  as  to  leave 
the  intersection  to  the  right  of  the  center  line  of 
the  roadway  being  entered." 
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A  brief  discussion  of  the  two  above  suggested 
" either  or"  alternatives  may  be  of  considerable  benefit 
in  exposing  the  error  which  appellant  asserts  exists  in 
Finding  V's  concluding  inference  that  Wanless  negli- 
gently turned  right  and  struck  appellee  when  appellee 
was  completing  a  left  turn.  The  first  alternative  is 
that  appellee  could  not  have  been  in  the  act  of  com- 
pleting his  turn.  If  the  word  "completing"  means  to 
finish,  or  to  do  the  final  acts  necessary  to  make  a  left 
turn,  there  should  be  ample  evidence  of  an  irrebuttable 
nature  in  the  record  on  this  point.  The  record  is  re- 
plete, of  course,  with  testimony  regarding  appellee's 
completion  of  his  left  turn  just  before  the  collision. 
Certainly  the  most  favorable  construction  placed  upon 
appellee's  own  testimony  leaves  no  doubt  that  in  ap- 
pellee's opinion  his  car  was  struck  while  completing 
a  left  turn.  (Tr.  210.)  We  believe,  however,  that  this 
testimony  and  all  other  testimony  to  the  effect  that 
appellee's  car  was  completing  a  left  turn  when  hit, 
must  be  disregarded  in  its  entirety  in  the  face  of  pho- 
tographic evidence  presented  by  appellee. 

At  the  trial  the  appellee  placed  in  evidence  photo- 
graphs of  the  vehicles  after  the  accident.  (Tr.  81.) 
Appellant  believes  that  these  photographs,  notably 
Plaintiff's  Exhibits  17,  18,  19  and  20,  as  will  be  shown 
hereinafter,  conclusively  establish  that  at  the  time 
appellee's  car  was  struck  it  could  not  have  been  in 
the  process  of  completing  a  left  turn. 

Granting  that  ''completing"  was  used  by  the  trial 
Court  in  its  ordinary  sense,  as  suggested  above,  these 
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j  photographs  should  present  pictures  of  physical  evi- 
i  dence,  conclusive  proof,  that  appellee's  car  was  struck 
i  in  the  process  of  completing  a  left  turn.   To  the  con- 
i  trary,  these  pictures,  analyzed  most  favorably  for  ap- 
pellee,  show   appellee's  car,   at   the   very  most,   was 
commencing,  and  at  that  barely  commencing,  its  left 
turn.    Examination   and  careful   reflection  upon  the 
contents  of  these  photographs,  together  with  a  com- 
parison of  their  contents  with  the  admitted  circum- 
stances of  this  collision,  will  show  why  appellee's  car 
was  in  fact  not  completing  a  left  turn  when  struck. 

Let  us  start  with  the  admitted  circumstances  of  the 
accident :  it  is  admitted  that  appellee  was  driving  east, 
appellant  west.  Let  us  admit  appellee  at  some  time 
immediately  prior  to  the  accident  signaled  to  indicate 
he  intended  to  make  a  left-hand  turn,  a  turn  to  the 
north.  The  highway  from  which  appellee  was  to  make 
his  left  turn  was  a  four-lane  highway.  An  automobile 
being  turned  left  from  a  four-lane  highway  may  rea- 
sonably be  regarded  as  completing  its  left  turn  when 
its  front  wheels  enter  the  northernmost  lane  of  the 
highway.  Certainl}-  the  trial  Court's  Finding  V  im- 
plies that  appellee 's  position  in  the  k  k  outer  west  bound 
lane''  (which  would  be  the  northernmost  lane)  must 
be  some  indication  that  appellee  was  ''completing"  his 
left  turn. 

If  we  assume  that  just  as  appellee's  car  turning  left 
is  completing  its  turn,  it  is  struck  by  a  car  moving- 
west,  which  is  certainly  conceded  by  all  the  evidence 
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in  this  case,  it  would  necessarily  follow  that  the  car 
completing'  its  left  turn  would  be  struck  on  its  right 
side.  Plaintiff's  Exhibit  20,  however,  as  the  Appellate- 
Court  will  perceive,  shows  appellee's  vehicle  to  be 
virtually  undamaged  on  its  right  side.  There  is  no 
visible  damage  on  the  right  side  of  appellee's  vehicle 
further  back  than  the  engine  cowl,  save  a  scratched 
and  dented  spot  on  the  right  side  of  the  car  above  the 
right  side  rear  window.  From  the  front  edge  of  the 
door  on  the  right  side  of  appellee's  car  to  the  further- 
est  rear  tip  of  its  right  rear  fender  there  is  no  physi- 
cal evidence  that  the  Government  panel  truck  struck 
appellee's  car  on  the  right  side  in  the  manner  in  which 
appellee's  car  would  have  been  struck  if  completing  a 
left  turn.  (Plaintiff's  Exhibit  20.)  It  is  our  conclusion 
from  this  photograph  that  when  struck,  appellee  could 
not  have  been  ''completing"  his  left  turn  in  the  sense 
of  finishing  his  turn  or  doing  the  final  acts  necessary 
for  a  left  turn  from  a  four-lane  highway.  We  submit 
that  this  photograph  shows  physical  evidence  entirely 
inconsistent  with  the  trial  Court's  inference  that  ap- 
pellee was  " completing"  his  left  turn  when  hit. 

Galloway  v.  U.S.,  9  C,  1942,  130  F.  (2d)  467. 
Affirmed  1942;  63  8.  Ct.  1077;  319  U.S.  372, 
87  L.  Ed.  1458;  rehearing  denied  1942;  63  S. 
Ct.  1443;  320  U.S.  214,  87  L.  Ed.  1851. 

Justice  Rutledge  observes  in  the  Galloway  case  (319 
U.S.  372  at  387)  : 

"No   case  has   been  cited  and  none  has  been 
found  in   which  inference,   however  expert,  lias 
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been  permitted  to  make  so  broad  a  leap  and  take 
the  place  of  evidence,  which  according  to  all  rea- 
son must  have  been  at  hand." 

Similarly  in  the  case  at  bar,  the  inference  of  the  trial 
.Court  that  appellee  was  "completing"  his  left  turn, 
i  cannot  take  the  place  of  physical  evidence,  embodied 
;in  the  plaintiff's  photographs  in  evidence,  showing 
j appellee  could  not  have  been  completing  his  turn 
when  hit. 

The  second  alternative  suggested  above,  namely, 
that  perhaps  the  trial  Court  used  the  words  "com- 
pleting his  turn"  to  refer  not  to  a  proper  left  turn 
from  a  four-lane  highway,  but  rather  the  particular 
left  turn  which  appellee  was  in  fact  endeavoring  to 
make  at  the  time  of  the  accident.  It  is  quite  conceiv- 
able that  the  trial  Court  meant  "completing  his  turn" 
to  describe  a  left  turn  commenced  by  appellee  from 
some  point  other  than  a  point  in  the  southern  half  of 
the  four-way  lane  highway  here  involved.  If  such  is 
the  meaning  of  "completing  his  turn",  appellee's  car 
at  the  time  of  impact  would  be  in  an  entirely  different 
position  than  that  of  a  car  completing  a  left  turn 
commenced  in  the  left  south  half  of  this  four-lane 
highway.  Plaintiff's  Exhibit  19,  showing  the  left  side 
and  front  of  appellee's  car  after  the  collision  shows 
that  it  is  possible  the  words  "completing  his  turn" 
refer  to  the  completing  of  a  turn  commenced  some- 
where in  the  northern  or  wrong  side  of  this  four-lane 
highway.  Plaintiff's  Exhibit  19  (compare  Plaintiff's 
Exhibit  20)  shows  the  left  side  of  appellee's  car  was 
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virtually  undamaged.  The  left  side  of  appellee's  car 
is  almost  without  a  scratch  so  far  as  this  photograph 
(Exhibit  19)  shows.  But  the  interesting  thing  about 
Plaintiff's  Exhibit  19  is  that  when  taken  together  with 
Plaintiff's  Exhibit  20,  it  provides  irrebutable  physical 
evidence  that  this  collision  was  head  on  with  at  most 
a  mere  tendency  to  the  right  front  of  appellee's  car. 
Thus  the  right  front  tire  of  appellee's  car  is  flat,  the 
left  front  tire  does  not  appear  to  be. 

These  two  pictures  (Plaintiff's  Exhibits  19  and  20) 
provide  convincing  physical  evidence  that  if  when 
struck  appellee  was  "completing  his  turn",  that  turn 
must  have  been  an  improper  left  turn  commenced 
somewhere  in  the  northern  half  of  the  four-lane  high- 
way. Indeed,  we  might  observe,  these  two  pictures 
clearly  suggest  that  "completing  his  turn"  is  a  mis- 
description. These  pictures  imply  conclusively  that 
rather  than  completing  his  turn,  appellee  mast  have 
been  commencing  his  tarn  when  struck. 

We  believe  that  it  would  be  an  imposition  upon  the 
Appellate  Court  to  review  all  of  the  oral  testimony  of 
each  of  the  witnesses  who  testified  as  to  the  position 
of  appellee's  car  when  struck  and  who  testified  that 
appellee  was  completing  his  turn  when  struck.  (See 
appellee's  own  testimony  in  this  regard,  Tr.  210.)  As 
a  matter  of  fact,  both  appellee  and  eyewitness  Hart- 
shorn testified  appellee  was  completing  his  turn  when 
hit.  (Tr.  210,  244,  257,  appellee's  testimony;  120,  128, 
129  Hartshorn  testimony.)  Both  of  these  witnesses 
were  impeached,  however,  and  only  the  trial  Court 
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j  which  heard  them  testify  can  say  whether  the  version 
they  told  on  the  trial  or  their  prior  conflicting  state- 
ments are  the  most  credible  accounts  of  the  accident. 
|  (Hartshorn,  Tr.  136-7;  appellee,  Tr.  238  et  seq.)  Ap- 
pellant respectfully  submits,  however,  that  regardless 
of  what  the  testimony  was  by  either  appellee  or 
jHartshorn,  the  true  account  of  what  happened  in  this 
jaccident  is  properly  deduced  from  appellee's  own  ex- 
hibits (Plaintiff's  19  and  20).  In  these  pictures  the 
camera  recorded  permanently  an  unchanging  record 
of  what  did  happen,  not  what  this  or  that  witness 
thinks  happened. 

It  has  long  been  the  rule  that  physical  evidence  can- 
not be   contradicted  by  the  conflicting  testimony  of 
witnesses,  however  well  qualified. 
77.  S.  v.  Galloway,  supra. 

Also  see 

Oklahoma  By.  v.  Ivery,  Okla.  1949,  204  P.  (2d) 
978  at  980, 
(involved  use  of  photographs  to  show  physical  evi- 
dence.) 

Stolte  v.  Larkin,  1940,  8  C,  110  F.  (2d)  226  at 

229: 
"Generally  when  undisputed  physical  facts  are 
entirely  inconsistent  with  and  opposed  to  testi- 
mony necessary  to  make  out  a  case  for  the  plain- 
tiff, the  physical  facts  must  control  and  the  jury 
cannot  return  a  verdict  based  upon  oral  testimony 
flatly  opposed  to  physical  facts." 
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See  also 

American  Car  and  Foundry  v.  Kinderman,  8  C, 

1914,  216  F.  499,  502; 
Lee  Way  Motor  Freight  v.  True,  10  C,  1948, 

165  F.  (2d)  38. 

What  did  happen?  As  stated  above,  appellant  re- 
spectfully submits  that  Plaintiff's  Exhibits  19  and  20 
show  conclusively  that  it  cannot  be  true  that  appellee 
was  "completing"  a  legal  left  turn  when  his  car  was 
struck.  What  is  the  significance  of  this  fact?  It  is 
significant  because  since  appellee  was  not  completing 
his  turn  when  struck,  Wanless  a  fortiori  could  never 
have  observed  appellee  in  the  act  of  commencing  a 
left  turn.  Appellant's  contention  in  this  respect  is 
supported  by  the  trial  Court's  own  finding  that  "Wan- 
less  did  not  observe  plaintiff's  extended  arm"  signal- 
ing for  a  left  turn.  (Finding  V,  lines  24-25.)  What 
Wanless  must  have  observed,  it  is  submitted,  must 
have  been  what  Wanless  said  he  observed.  Wanless 
testified : 

"As  I  drove  west  on  Fremont  Street,  I  came 
over  the  slight  hill  there  and  I  noticed  this  other 
car  just  crossing  the  center  line  into  my  line  of 
traffic;  I  would  say  he  was,  oh,  at  least  150  feet, 
or  maybe  175,  and  he  kept  coming  over  at  an 
angle  into  my  lane,  so  I  cut  over  further  towards 
the  outside  lane,  and  I  noticed  that  he  still  kept 
coming  over  at  an  angle,  :jo  I  went  as  close  to 
the  curb  as  I  dared  and  we  hit  head  on  there." 
(Tr.  266.) 

Plaintiff's  Exhibits  19  and  20  confirm  this  testimony. 
Indeed,   Plaintiff's  Exhibits  17  and  18  likewise  re- 


25 


in  force  this  testimony.  Exhibits  17  and  18  show  the 
[vehicles  after  the  collision  from  a  position  in  front  of 
them.  These  pictures,  17  and  18,  show  the  uniformity 
of  damage  to  the  front  end  of  the  Government  panel 
truck,  the  uniform  front  end  damage  to  appellee's  car 
and  the  relative  position  of  the  cars  after  collision. 
Note  that  both  vehicles  rested  on  all  four  wheels  after 
phe  collision,  note  that  the  front  end  of  appellee's  car 
was  over  the  North  Fremont  Street  curb,  and  finally 
note  the  proximity  of  the  fronts  of  both  cars  to  each 
i)ther.  It  is  respectfully  submitted  that  these  four 
photographs  speak  more  convincingly  than  any  witness 
produced  by  appellee  and  positively  refute  the  infer- 
ences of  Finding  V  that  Wanless  observed  appellee 
Completing  his  turn  and  carelessly  turned  right  to 
3ause  this  collision.  Under  the  authority  of  the  cases 
3ited  above,  the  physical  facts  established  by  these 
ohotographs  must  prevail  over  contrary  testimony. 

We  have  stated  above  that  Wanless  could  not  have 
observed  appellee  either  completing  or  commencing 
bis  turn.  There  is  no  question  that  Wanless  did  ob- 
serve appellee's  car  before  the  collision,  evidence  the 
skidmarks  (supra).  But  what  did  Wanless  observe 
appellee  to  be  doing  before  the  collision?  We  submit 
that  Wanless  observed  appellee  headed  straight  for 
Wanless,  that  and  nothing  more,  whereupon  Wanless 
3ndeavored  to  avoid  a  head  on  collision. 

Can  there  be  any  serious  question  that  confronted 
with  a  possible  head-on  collision,  W^anless  was  faced 
with  an  immediate  peril,  an  emergency?  To  ask  this 
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question  is  to  answer  it.  Wanless  was  faced  with  an 
emergency  and  he  reacted  as  fast  and  as  well  as  his 
capacities  permitted.  There  is  no  evidence  whatso- 
ever that  he  debated  with  himself  as  to  what  he  would 
do — he  says  himself  he  "cut  over  further  towards  the 
outside  lane".  (Tr.  266.)  To  infer  that  such  conduct 
amounts  to  carelessness  and  negligence,  as  did  the 
trial  Court  in  Finding  V,  is  to  disregard  the  long- 
standing and  frequently-observed  rule  of  the  Califor- 
nia Courts  that  acts  in  an  emergency  intended  to  avert 
catastrophe  which  in  fact  cause  the  very  catastrophe 
sought  to  be  escaped,  cannot  constitute  negligence.  The 
soundness  of  this  rule  is  self-evident.  No  man  should 
be  penalized  because  his  quickest  thinking  in  time  of 
emergency  does  not  coincide  with  the  thoughts  of  coun- 
sel for  plaintiff.    See 

Stolte  v.  Larkin,  supra,  at  230. 
A  recent  California  decision  is 

Stickel  v.  Durfee,  1948,  88  C.A.  (2d)  402,  199 
P.  (2d)  16. 

Appellant  submits  that  in  the  instant  case  Wanless, 
far  from  being  negligent,  was  endeavoring  by  the  ex- 
ercise of  immediate  care  to  avert  collision.  In  his  at- 
tempt to  avert  disaster,  Wanless  was  legally  privileged 
to  act  in  reliance  and  upon  the  assumption  that  appel- 
lee would  perform  his  duty  of  care  to  keep  to  the 
right  half  of  the  highway. 

California  Vehicle  Code,  Section  525. 

As  stated  in 

Gornstein  v.  Priver,  1923,  64  Cal.  App.  249  at 
259, 
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"The  general  rule  is  that  one  to  whom  a  duty 
of  care  is  owing  by  another  has  the  right  to  as- 
sume that  the  person  who  owes  such  duty  will  per- 
form it;  and  in  the  absence  of  reasonable  ground 
to  think  otherwise,  it  is  not  negligence  on  the  part 
of  the  one  to  whom  the  duty  is  owing  to  assume 
that  he  will  not  be  exposed  to  a  danger  which  can 
come  to  him  only  through  a  violation  of  that  duty 
by  the  person  owing  it." 

ippellant  respectfully  submits  that  Wanless,  in  all 
ihe  circumstances  of  this  case,  as  conclusively  estab- 
ished  by  the  photographs  in  evidence,  was  not  negli-. 
*ent. 


II. 

APPELLEE  WAS  GUILTY  OF  CONTRIBUTORY  NEGLIGENCE. 

The  photographic  evidence  presented  by  appellee  in 
n  the  trial  Court  (Plaintiff's  Exhibits  17-20  inclu- 
sive) has  been  discussed  at  length  above  from  the 
standpoint  of  its  proof  that  Wanless  was  not  negli- 
gent. This  same  photographic  evidence  may  be  consid- 
ered for  its  proof  of  appellee's  contributory  negli- 
gence. It  is  respectfully  submitted  that  this  photo- 
graphic evidence  shows  that  the  collision  was  virtually 
lead  on  (supra).  Even  the  appellee  in  his  own  testi- 
nony  conceded  that  the  collision  was  head  on  (Tr. 
ill),  if  it  be  suggested  that  the  photographs  put  in 
evidence  by  appellee,  do  not  fully  establish  a  head  on 
collision. 

If  it  is  true  that  this  collision  was  virtually  head  on, 
ind  this  cannot  be  disputed,  it  follows  inevitably  that 
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appellee  must  have  been  negligent  in  the  manner  of 
executing  his  left-hand  turn,  since  he  could  not  have 
been  making  his  left  turn  as  dictated  by  California 
Vehicle  Code  540(b).  To  have  executed,  or  even  to 
have  commenced  to  execute,  a  proper  left-hand  turn  i 
from  the  Fremont  four-lane  highway,  would  have 
made  it  physically  impossible  for  appellee  to  be  hit 
head  on,  as  he  was,  in  the  northernmost  lane  of  the 
highway.  (Finding  V,  supra.)  It  follows,  further,  the 
only  reasonable  inference  from  this  evidence  is  that 
appellee's  execution  of  his  left-hand  turn  was  careless 
and  constituted  contributory  negligence  in  all  of  the 
circumstances  of  this  case. 

California  Courts  have  long  followed  the  rule  that 
contributory  negligence,  even  in  the  slightest  degree, 
shall  bar  a  plaintiff  from  recovery  for  a  defendant's 
negligence.  A  long  line  of  decisions  in  California  has 
established  the  rule  that 

"The  failure  of  a  person  to  perform  a  duty 
imposed  upon  him  by  law  is  negligence  per  se  and 
if  such  negligence  proximately  contributes  to  his 
injury,  he  cannot  recover." 

Hardin   v.   Sutherland,  106   C.A.   479    (289  P. 
900). 

It  is  respectfully  submitted  that  the  physical  evi- 
dence presented  by  plaintiff  to  the  trial  Court  conclu- 
sively establishes  that  Penders  was  violating  540(b) 
of  the  California  Vehicle  Code  at  the  time  of  the  ac- 
cident. Such  violation  constituted  contributory  negli- 
gence on  Penders'  part  and  would  bar  him  from  any 
recovery  in  the  suit  at  bar.   It  was  error  for  the  trial 
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jCourt  not  to  find  that  Penders  was  guilty  of  contribu- 
tory negligence.  It  follows,  furthermore,  that  the  trial 
Court's  finding  that  Penders  was  not  negligent  (Find- 
ing XVI,  Tr.  26)  was  directly  contrary  to  the  evidence 
presented  and  cannot  stand. 

As  a  matter  of  law,  upon  a  finding  of  contributory 
legligence,  it  is  submitted,  appellee  cannot  recover  in 
the  instant  case. 

"The  plaintiff  is  held  not  to  be  entitled  to  re- 
covery if  he  was  'guilty  of  contributory  negli- 
gence, however  slight',  even  though  the  defendant 
may  have  been  'most  to  blame'. 

"Any  negligence  on  the  part  of  the  plaintiff 
which  contributes  even  in  a  slight  degree  to  the 
accident  is  contributory  negligence,  barring  a  re- 
covery; and  it  is  error  for  the  Court  not  to  in- 
struct the  jury  to  such  effect." 
2  Col.  Jut.  Supp.  170,  referring  to  Markham  v. 
Hancock  Oil  Co.,  2  C.A.   (2d)  392,  37  Pac. 
(2d)  1087,  and  other  cases. 

In 

Texas   Co.  v.  Hood,   et   al,   161   F.    (2d)    618 
(C.C.A.-5) 
nvolving  a  truck  and  auto  collision,  the  Court  said 
;620)  : 

"The  circumstances  sought  to  be  shown  by 
plaintiff,  even  if  all  were  admitted  to  be  proven, 
are  entirely  consistent  with  the  positive,  uncon- 
tradicted and  unimpeached  testimony  of  the  three 
eye  witnesses  as  to  how  the  collision  occurred, 
where  two  equally  justifiable  inferences  may  be 
drawn  from  the  facts  proven,  one  for  and  one 
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against  the  plaintiff,  neither  is  proven  and  the 
verdict  must  be  against  him  who  had  the  burden 
of  proof  *  *  *.  Moreover,  where  the  plaintiff's 
right  of  recovery  depends  upon  the  existence  of 
a  particular  fact  being  inferred  from  proven 
facts,  such  inference  is  not  permissible  in  the  face 
of  the  positive  and  otherwise  uncontradicted  tes- 
timony of  unimpeached  witnesses  whose  testi- 
mony is  consistent  with  the  facts  actually  proven 
and  which  uncontradicted  evidence  shows  affirma- 
tively that  the  facts  sought  to  be  proven  did  not 
exist  *  *  *  no  lawful  finding  can  be  made  of  its 
existence  *  *  *". 

It  is  submitted,  in  view  of  the  only  reasonable  in- 1 
ference  that  may  be  drawn  from  appellee's  photo- 
graphic evidence  in  this  case,  appellee's  contributory 
negligence  makes  the  trial  Court's  Finding  XVI  (Tr. 
26)  that  appellee  was  not  negligent,  constitutes  re- 
versible error. 


III. 

THE  TRIAL  COURT  AWARDED  EXCESSIVE  DAMAGES. 

Appellant  readily  admits  that  the  question  of  ex- 
cessive damages  seldom  provides  a  persuasive  basis  for 
reversal.  Nevertheless,  there  is  little  doubt  that  an 
Appellate  Court  may  be  constrained  to  reverse  a  judg- 
ment awarding  damages  that  are  patently  excessive. 
Fomwalt  v.  Reading  Co.,  Dist.  Ct.  E.D.  Pa., 

1948,  79  F.  Supp.  921 ; 
Barrett  v.  S.  P.  Co.,  1929,  207  C.  154. 


x 
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In  the  instant  case  it  is  submitted  that  excessive 
lamages  were  granted  appellee,  at  least  as  to  a  por- 
iion  of  the  judgment.  Appellant  concedes  that  the  fol- 
r/vving  three  items  of  damages  awarded  by  trial  Court 
re  not  properly  subject  to  the  criticism  that  they  are 

cessive:    damages  for  (1)  medical  care  for  Walter 

.  Penders;  (2)  medical  care  for  Flora  Penders;  (3) 

ss  of  the  Ponders  automobile. 

'  The  general  damages  awarded  Walter  L.  Penders 
or  injuries  to  himself  and  for  the  death  of  his  wife, 
owever,  are  clearly  excessive.  Penders'  injuries  re- 
ulted  in  a  permanently  affected  wrist  and  leg.  (Tr. 
9-54.)  There  is  no  testimony  as  to  what  effect  these 
hysical  handicaps  had  upon  Walter  L.  Penders'  earn- 
\ig  capacity.  The  record  shows  that  besides  being  al- 
lost  80  years  of  age  at  the  time  of  the  accident,  Wal- 
er  L.  Penders  was  retired.  (Tr.  240  and  Defendant's 
Ixhibit  "E",  Deposition  of  Walter  L.  Penders;  De- 
endant's  Exhibit  "B",  Vehicle  Accident  Report,  re- 
ers  to  Walter  L.  Penders  as  "retired".)  Despite  this 
)tal  lack  of  evidence  as  to  any  loss  of  livelihood,  the 
rial  Court  awarded  Walter  L.  Penders  $15,000  gen- 
ral  damages  for  injuries  to  himself.  (Tr.  28.)  Even 
llowing  for  the  existing  inflationary  trend,  this  award 
ppears  extraordinarily  high  and  without  evidence  to 
ustify  it. 

Mondine  v.  Sarlin,  1938,  11  C.  (2d)  593  at  599, 
ivolved  a  case  of  severe  burns,  necessitating  extensive 
urgery.  The  Court  cut  in  half  the  trial  Court's  award 
f  $20,000.    See  also 

Hallinan  v.  Prindle,  1936,  17  C.A.  (2d)  656. 


32 


The  questionable  award  of  $15,000  to  Walter  L. 
Penders  for  the  disability  to  himself  is  made  more 
questionable  when  we  compare  this  award  with  the 
award  to  Walter  L.  Penders  for  the  loss  of  his  wife. 
For  the  limited  permanent  disability  suffered  by  his 
wrist  and  leg,  $15,000;  for  the  loss  of  his  wife,  $15,000. 
The  coincidence  of  these  awards  bespeaks  an  arbi- 
trary award  in  either  or  both.  Certainly  the  loss  of 
one's  wife  must  be  more  serious  than  an  impairment  of 
one's  left  wrist  and  knee  action.  Does  it  not  follow 
that  a  higher  award  should  be  given  for  the  loss  of 
the  priceless  intangibles  of  marriage  than  for  mere 
physical  discomfort  ?  It  is  obvious,  we  believe,  that  the 
general  damages  here  awarded  in  strict  equality  for 
two  widely  divergent  losses — losses  which  are  as  far 
apart  in  degree  of  pain  and  suffering  as  we  can  im- 
agine, by  their  very  equality  suggest  their  arbitrary 
nature.  It  may  be  said  that  the  equality  of  the  two 
awards  for  general  damages  is  mere  coincidence,  and 
in  fact,  may  by  some  formula  be  mathematically  calcu- 
lated as  correct,  considering  all  the  factors  involved  in 
each  of  the  two  losses  suffered  by  Walter  L.  Penders. 
Conceding  that  the  awards  were  merely  coincidental,  it 
should  be  pointed  out  that  just  as  the  award  for  physi- 
cal injury  to  Walter  Penders  was  excessive  in  its  own 
right,  so  it  would  appear  that  $15,000  for  the  loss  of 
Mrs.  Penders  is  excessive  in  its  own  right,  for  Mrs. 
Penders  was  as  aged  as  Mr.  Penders  at  the  time  of 
her  death,  taking  as  true  the  evidence  most  compli- 
mentary to  Mrs.  Penders,  which  places  her  age  at 
seventy-seven  when  injured  and  eighty  upon  her  death 
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jn  1949.  (Tr.  71,  testimony  of  Dr.  Dormody,  Mrs.  Pen- 
iers'  attending  physician.)  Mrs.  Penders'  life  expec- 
iancy,  absent  any  evidence  of  some  monetary  estimate 
if  the  pecuniary  worth  of  her  presence  in  Mr.  Pen- 
ters'  household,  would  hardly  appear  to  justify  the 
tward  here  of  $15,000.  The  usual  theory  of  damages 
p  tort  claims  bases  damages  upon  the  ground  that  the 
iward  compensates  the  injured  person  for  the  injury 
juft'ered,  i.e.,  restoring  him  as  nearly  as  possible  to  his 
lormer  position  or  giving  him  some  pecuniary  equiva- 
ent.  (Restatement  of  Torts,  Sections  901,  903,  905, 
106.)  Appellant  respectfully  submits  that  an  applica- 
ion  of  this  most  widely  accepted  theory  of  damages 
esults  in  the  conclusion  there  is  no  sound  basis  in  fact 
\v  inference  for  the  amount  of  the  award  here  given 
is  general  damages  for  the  death  of  Mrs.  Penders,  ap- 
pellee's wife. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  respectfully  urged 
hat  the  judgment  of  the  Honorable  District  Court 
aould  be  reversed. 

Dated,  San  Francisco,  California, 
March  31,  1950. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Attorney  for  Appellant. 
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No.  12,425 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


united  States  of  America, 

Appellant, 


vs. 
Walter  L.  Fenders, 


Appellee. 


BRIEF  FOR  APPELLEE. 


FOREWORD. 

Appellant  has  not  put  in  its  opening  brief  anything 
hat  purports  to  be  a  statement  of  facts  proven  upon 
he  trial.  In  lieu  of  such  a  statement  it  has  selected 
solated  portions  of  the  testimony  referring  only  to 
uch  thereof  as  is  favorable  to  its  contention  and  ig- 
loring  the  testimony  which  supports  the  findings  and 
udgment  of  the  trial  Court.  From  these  selected  ex- 
erpts  and  from  its  own  conclusion  as  to  what  the 
udgment  of  the  trial  Court  should  have  been,  it 
irgues  that  the  findings  of  fact  find  no  support  in 
he  evidence  and  that  appellee  was  guilty  of  contribu- 


(Note)  :  All  numerals  in  parentheses  refer  to  pages  in  Tran- 
cript  of  Record,  unless  otherwise  noted.  Italics  ours  unless  other- 
ise  noted. 


tory  negligence  as  a  matter  of  law.  In  so  doing,  ap- 
pellant ignores  the  rule  that  conflicts  in  testimony 
cannot  be  resolved  by  this  Court.  However,  it  does 
concede  that  the  trial  Court's  findings  cannot  be  dis- 
turbed upon  appeal  unless  there  is  clear  and  con- 
vincing evidence  showing  that  the  same  are  not  sup- 
ported by  the  evidence.  It  also  ignores  the  rule  that 
where  evidence,  even  though  conflicting,  supports  the 
findings  and  judgment  of  the  trial  Court,  the  Appel- 
late Court  will  not  order  a  reversal.  Furthermore,  it 
is  an  elementary  rule  in  appeal  procedure  that  an 
appellate  tribunal  must  take  the  view  of  the  evidence 
and  the  inferences  deducible  therefrom  which  is  most 
favorable  to  the  appellee. 

The  rules  herein  mentioned  are  set  forth  in  full  in 
the  following  cases: 

Betton  v.  Silver  Gate  Theatres,  Inc.,  4  Cal.  (2d) 

page  1,  at  pages  13  and  14; 
Cleo  Syrup  Co.  v.  Coca-Cola  Co.,  139  Fed.  (2d) 
416. 

Like  language  may  also  be  found  in 

Jacob}}  v.  Johnson,  84  Cal.  App.  (2d)  271; 
Craioford  v.  Southern  Pacific,  3  Cal.  (2d)  422, 
429, 
both  of  which  cases  are  cited  by  appellant  in  its  open- 
ing brief.  Appellee  is  entitled  to  have  a  fair  state- 
ment of  facts  which  supports  the  findings  and  judg- 
ment of  the  trial  Court.  Appellee  will  endeavor  to 
present  a  condensed  statement  of  facts  supported  by 
the  record  in  this  particular  case  to  show  that  the 
negligence  of  the  appellant,  as  well  as  the  alleged 


contributory   negligence   of   appellee,    if   any,   was  a 
question  of  fact  for  the  trial  Court. 


STATEMENT  OF  FACTS. 

The  trial  Court  gave  judgment  for  appellee  in  the 
mm  of  fifty-three  thousand  ninety-eight  and  68/100 
lollars  ($53,098.68)  as  damages  sustained  by  appellee 
Eg  a  result  of  the  negligent  operation  of  appellant's 
liutomobile,  as  computed  in  the  order  for  judgment 
Lppearing  on  page  18  of  the  transcript  of  record. 

On  May  11,  1946,  about  6:40  P.M.,  Walter  Fenders 
vas  driving  his  automobile  in  an  easterly  direction 
|>n  Fremont  Street,  in  the  City  of  Monterey,  Cali- 
ornia,  approaching  the  intersection  of  that  street 
vith  Park  Avenue.  At  that  time  Walter  Penders  was 
iccompanied  by  his  wife  and  two  other  passengers 
Tr.  p.  205).  At  the  same  time  one  Carl  W.  Wanless, 
i  soldier  in  the  U.  S.  Army  was  operating  a  Govern- 
ment owned  automobile  along  Fremont  Street  in  a 
westerly  direction  approaching  the  intersection  of 
hat  street  with  Park  Avenue. 

Fremont  Street  is  a  four-lane  highway  with  a 
rtiite  center  line  dividing  the  eastbound  and  west- 
ound  lanes  (see  Defendant's  Exhibit  "A").  Ap- 
•roaching  east  towards  Park  Avenue,  Fremont  Street 
scends  a  grade  of  approximately  ten  per  cent  (10%) 
Tr.  p.  104),  and  then  turns  to  the  left  at  the  crest 
If  the  grade  (Tr.  p.  104).  The  crest  of  the  grade  is 
bout  one  hundred  and  fifty-five   (155)    feet  east  of 
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the  center  line  of  Park  Avenue  (Tr.  p.  196).  Park 
Avenue  is  just  below  the  crest  of  the  grade.  East  of 
Park  Avenue  Fremont  Street  is  a  four-lane  highway 
with  the  northerly  westbound  lane  abutting  the  edge 
of  the  sidewalk  curbing  (Tr.  p.  200).  West  of  Park 
Avenue,  between  the  northerly  paved  portion  of  Fre- 
mont Street  and  the  sidewalk  curbing  there  is  an  un- 
improved gravel  shoulder,  approximately  sixteen  feet 
wide  (Tr.  p.  200).  Because  of  the  contour  of  the 
roadway  of  Fremont  Street,  one  driving  an  automo- 
bile westerly  on  Fremont  Street  could  not  see  an 
automobile  in  the  intersection  of  Park  Avenue  i 
and  Fremont  Street  beyond  one  hundred  and  fifty-five 
(155)  feet  (Tr.  p.  193).  From  a  point  approximately 
one  hundred  and  fifty-five  (155)  feet  east  of  the  cen- 
ter line  of  Park  Avenue  one  has  a  clear  view  of  Fre- 
mont Street. 

Appellee  on  the  day  in  question  was  driving  about 
twenty  (20)  miles  per  hour  easterly  on  Fremont  Street 
and  when  opposite  Park  Avenue  proceeded  to  make 
a  left  hand  turn  into  Park  Avenue  (Tr.  pp.  209,  210). 
Before  making  his  left  hand  turn  appellee  had  ex- 
tended his  arm  from  the  automobile  which  he  was 
operating,  indicating  his  intention  to  make  said  turn 
(Tr.  p.  123).  Before  starting  to  make  said  left  hand 
turn  appellee  looked  ahead  and  observed  no  automo- 
bile approaching  from  the  east  ant<  with  his  arm  still 
extended  proceeded  to  make  the  turn  into  Park  Ave- 
nue (Tr.  p.  209).  After  completing  his  turn  appellee 
proceeded  over  and  across  the  center  line  and  inner 
westbound  lane  on  Fremont  Street  and  was  approxi- 


tnately  two-thirds  across  the  outer  westbound  lane  of 
Fremont  Street  when  the  U.  S.  Army  panel  truck, 
driven  and  operated  by  defendant,  Wanless,  ap- 
oroached  appellee  from  the  east  at  a  rapid  rate  of 
jpeed  (Tr.  p.  126),  which  speed  appellee  contends  was 
petween  seventy  (70)  and  eighty  (80)  miles  per  hour 
'Tr.  p.  254)  and  collided  with  appellee's  automobile 
>n  the  right  front  side  thereof  behind  the  front 
jumper,  knocking  appellee's  automobile  sideways 
town  the  hill,  approximately  fifteen  (15)  feet  and  up 
igainst  the  north  curb  of  Fremont  Street  (Tr.  pp. 
28,  129).  As  a  result  of  the  collision  appellee  and 
ds  wife  and  the  other  occupants  of  the  car  were  ren- 
lered  unconscious   (Tr.  p.  211). 

That  immediately  after  the  happening  of  the  acci- 
dent police  officers  observed  that  skid  marks  caused 
ij  the  Government  vehicle  extended  for  a  distance 
f  one  hundred  and  two  (102)  feet  easterly  from  the 
position  of  the  Government  vehicle  after  the  impact 
Tr.  pp.  98,  101).  The  force  of  the  impact  was  so 
evere  that  the  jump  seats  of  the  Government  auto- 
lobile  were  thrown  on  the  highway  (Tr.  p.  153). 

Wanless  first  noticed  appellee's  car  when  he  " topped 
lie  hill"  (Tr.  p.  167),  he  applied  his  brakes  and  the 
•anel  truck  started  to  swerve  and  the  brakes  squealed 
Tr.  p.  169).  The  condition  of  the  brakes  of  the  panel 
ruck  were  fair  to  good  (Tr.  p.  279).  At  the  time 
Vanless  did  not  observe  the  bus  operated  by  witness 
Iartshorn  (Tr.  p.  278),  nor  did  he  observe  appellee's 
xtended  arm  (Tr.  p.  278). 


Before  the  accident  Walter  Penders  was  a  healthy, 
strong  and  robust  man.  As  a  result  of  this  accident 
he  suffered  severe  injuries  (Tr.  pp.  44,  51,  57),  neces- 
sitating his  hospitalization  from  May  11,  1946  to 
March  24,  1947  (Tr.  p.  45).  Appellee's  wife,  Flora 
Penders,  likewise  suffered  severe  injuries  (Tr.  pp.  57, 
62,  64),  necessitating  her  hospitalization  from  May 
11,  1946,  until  April  10,  1949,  the  date  of  her  death. 
Flora  Penders'  death  was  a  proximate  result  of  the 
injuries  which  she  suffered  in  this  particular  accident 
(Tr.  p.  64).  As  a  result  of  the  accident,  appellee  suf- 
fered a  broken  leg,  broken  arm  and  severe  shock  to 
his  nervous  system  (Tr.  p.  212).  The  injuries  suffered 
by  him  are  permanent  (Tr.  pp.  212,  214).  Appellee 
and  his  wife  were  married  in  1905  and  during  their 
entire  married  career  they  were  never  separated,  save 
and  except  for  a  period  of  one  month  (Tr.  p.  216). 



ARGUMENT. 

1.     THE  TRIAL  COURT'S  FINDINGS  OF  NEGLIGENCE  IS 
FULLY  SUPPORTED  BY  THE  EVIDENCE. 

After  a  very  thorough  and  complete  hearing  and 
after  the  trial  judge  had  occasion  to  listen  and  hear 
the  testimony  of  the  respective  parties  and  the  wit- 
nesses produced  on  their  behalf  and  to  observe  their 
manner  of  testifying  and  demeanor  on  the  stand,  the 
trial  Court  prepared  findings  of  fact  and  conclusions 
of  law  which  were  succinct  and  to  the  point,  a  por- 
tion of  which  appellee  feels  is  well  worthy  of  repeti- 
tion at  this  point. 


"VI.  That  it  is  true  that  on  or  about  the  11th 
day  of  May,  1946,  at  or  about  the  hour  of  6:41 
p.m.  of  said  day,  plaintiff,  Walter  L.  Penders, 
with  Flora  Penders  as  a  passenger  therein,  was 
driving  his  1934  Hupmobile  Sedan  automobile, 
then  and  there  owned  by  said  plaintiff,  Walter 
L.  Penders,  in  an  easterly  direction  on  said  Fre- 
mont Street,  and  at  said  time  was  turning  north- 
erly into  said  Park  Avenue  at  the  intersection 
of  said  Fremont  Street  and  Park  Avenue,  at 
which  time,  and  for  sometime  prior  thereto,  plain- 
tiff, Walter  L.  Penders,  had  extended  his  arm 
indicating  his  intention  of  making  the  aforesaid 
turn;  that  at  said  time  and  place  said  Carl  B. 
Wanless,  acting  as  the  agent,  servant  and  em- 
ployee of  defendant,  United  States  of  America, 
and  acting  within  the  course  and  scope  of  his 
authority  and  employment  as  such  agent,  servant 
and  employee,  and  with  the  knowledge,  permis- 
sion and  consent  of  said  defendant,  United  States 
of  America,  was  operating  and  controlling  a 
United  States  Army  1941  Chevrolet  panel  truck 
in  a  westerly  direction  in  the  outer  west  bound 
lane  of  said  Fremont  Street;  that  it  is  true  that 
at  said  time  said  defendant,  Carl  B.  Wanless,  was 
operating  the  aforesaid  automobile  at  an  exces- 
sive rate  of  speed;  that  it  is  true  that  at  said 
time  said  defendant,  Carl  B.  Wanless,  operated 
said  automobile  without  due  care  and  caution  in 
that  although  his  vision  was  unobscured,  said  de- 
fendant, Carl  B.  Wanless,  did  not  observe  said 
plaintiff's  automobile  until  he  was  approximately 
80  feet  distant  from  the  intersection  of  said  Fre- 
mont Street  and  Park  Avenue;  that  it  is  true 
that  said  intersection  of  Fremont  Street  and  Park 
Avenue  was  visible  for  a  distance   of  approxi- 
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mately  150  to  175  feet  to  a  person  approaching 
said  intersection  from  the  westerly  direction ;  that 
it  is  true  that  when  defendant,  Carl  B.  Wanless, 
first  observed  said  plaintiff's  automobile,  said 
plaintiff  was  in  the  act  of  completing  his  turn 
and  was  in  the  outer  west  bound  lane  of  Fremont 
Street;  that  it  is  true  that  said  defendant,  Carl 
B.  Wanless,  did  not  observe  plaintiff's  extended 
arm;  that  it  is  true  that  at  said  time  there  were 
no  vehicles  ahead,  abreast  or  behind  said  defend- 
ant, Carl  B.  Wanless,  in  the  inner  or  outer  west 
bound  lane;  that  it  is  true  that  defendant,  Carl 
B.  Wanless,  on  first  observing  plaintiff's  said 
automobile,  then  and  there  negligently  and  care- 
lessly turned  the  vehicle  which  he  was  then  and 
there  operating  to  the  right  and  struck  plaintiff's 
car  at  the  right  front  portion  thereof,  at  a  point 
north  of  the  northerly  line  of  the  outer  west  boimd 
lane  of  Fremont  Street. 

VII.  That  it  is  true  that  by  reason  of  the  afore- 
said carelessness  and  negligence  of  the  defendant, 
Carl  B.  Wanless,  and  as  a  proximate  result 
thereof,  the  said  plaintiff,  Walter  L.  Fenders, 
was  caused  to  be,  and  he  was  cut,  bruised, 
lacerated   *    *    V 

Appellant  argues  that  the  above  findings  do  not 
find  support  in  the  evidence.  However,  appellant  does 
concede  that  the  findings  of  fact  of  the  trial  Court 
cannot  be  disturbed  on  appeal  unless  they  are  inade- 
quately supported  by  the  evidence.  Apparently  this 
is  conceded  because  it  is  an  elementary  principle  of 
appellate  procedure.  It  is  surprising  that  appellant 
has  not  made  further  concessions  in  this  regard  and 


9 


ippellee  sincerely  believes  that  if  there  were  any 
nerit  to  this  particular  appeal  appellant  would  like- 
wise readily  concede  that  the  question  of  negligence 
md  that  of  contributory  negligence  are  questions  of 
?act  to  be  determined  by  the  trial  Court.  Also  it  has 
long  been  an  established  rule  of  law  that  where  rea- 
ionable  and  impartial  persons  would  reach  opposing 
Conclusions  as  to  who  contributed  to  the  cause  of  a 
particular  accident,  such  question  must  be  left  to  the 
rial  Court. 

Appellant  attacks  the  above  findings  by  arguing 
hat  there  is  no  evidence  of  excessive  speed,  and  no 
vidence  that  Wanless  did  not  maintain  a  proper 
ookout  or  that  Wanless  was  negligent  in  executing 
'.  right  turn  immediately  prior  to  the  accident.  Ap- 
>ellee  will  answer  appellant's  arguments  under  three 
uch  subdivisions  as  appellant  has  set  forth  its  argu- 
ment in  its  opening  brief. 

■  Before  doing  so,  however,  appellee's  counsel  consci- 
ntiously  believes  that  everything  that  is  stated  in 
ppellant's  opening  brief  is  a  question  of  fact  to  be 
etermined  by  the  trial  Court  and  were  it  not  for  the 
act  that  this  Honorable  Court  might  believe,  if  ap- 
>ellee  failed  to  answer,  that  he  concedes  to  what  is 
tated  by  appellant,  we  would  not  burden  the  Court 
vith  such  a  lengthy  brief  as  we  are  obliged  to  do 
nder  the  circumstances. 

Before  answering  appellant  we  would  like  to  call 
o  the  attention  of  this  Honorable  Court,  rule  52A, 
lules  of  Federal  Procedure,  which  in  part  reads  as 
ollows : 
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"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  witnesses." 

Also  the  language  used  in  the  following  cases: 
"The  judgment  of  the  lower  court  which  has  seen 
witnesses  and  heard  their  evidence  is  not  to  be 
disturbed,  except  for  clear  mistake." 

China  v.  Llangollen,  109  Fed.  (2d)  page  66. 


. 


"Where  a  case  is  tried  by  the  court  without 
jury,  its  findings  upon  questions  of  fact  are  con- 
clusive. Tt  matters  not  how  convincing  the  argu- 
ment is  that  upon  the  evidence  the  findings  should 
have  been  different." 

U.  S.  v.  Tyrakowski,  50  Fed.  (2d)  766. 

"Findings  of  fact  by  court  cannot  be  reviewed 
if  there  is  not  substantial  evidence  to  uphold 
them." 

Federal  Life  Insurance  Co.  v.  Bailey,  13  Fed. 
(2d)  113. 

"The  findings  of  the  trial  court  are  presumptively 
correct  and  should  not  be  set  aside  unless  clearly 
erroneous. ' ' 
Fitch  v.  Camille,  106  Fed.  (2d)  635. 

(a)  Excessive  speed. 

Appellant  complains  that  finding  V  (R.T.  21)  "says 
nothing  about  how  Wanless'  speed  was  excessive". 
He  contends  that  there  was  conflict  in  the  testimony 
offered  in  this  regard.  Appellant  points  out  such  con- 
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iflict  on  pages  7  and  8  of  its  opening  brief.  Counsel 
'for  appellant  well  knows  that  in  view  of  such  conflict 
the  question  of  speed  was  one  of  fact  for  the  trial 
Court  and  that  the  trial  judge  had  the  right  to  believe 
the  testimony  of  the  appellee  that  Wanless  was  driv- 
ing his  automobile  at  the  rate  of  seventy  (70)  to 
; eighty  (80)  miles  per  hour  rather  than  that  of  the 
i witness,  Wanless,  who  testified  he  was  traveling  be- 
tween thirty  (30)  to  thirty-five  (35)  miles  per  hour, 
but  who  could  not  tell  how  fast  he  was  traveling  at 
the  time  of  the  impact  (Tr.  p.  285). 

"It  was  also  a  question  of  fact  whether  under 
the    circumstances    defendant's    car    was    being 
driven  at  a  negligent  rate  of  speed." 
Pollind  v.  Polich,  78  Cal.  App.   (2d)  87  at  90. 

See,  also: 

Greenwood  v.  Summers,  64  Cal.  App.  (2d)  516; 
Gayton  v.  Pacific  Fruit  Express,  127  Cal.  App. 

50,  at  57,  58; 
Bellon  v.  Silver  Gfite  Theatres,  Inc.  (supra). 

Counsel  for  appellant  in  his  argument  completely 
ignores  the  physical  facts  surrounding  this  particular 
accident.  Proof  of  the  consequences  of  a  collision  may 
be  considered  by  the  Court  in  determining  the  speed 
of  an  automobile  involved  in  an  accident. 

Asbury  v.  Goldberg,  8  Cal.  App.  (2d)  70. 

An  automobile  driven  at  a  reasonable  rate  of  speed 
does  not  leave  skid  marks  of  one  hundred  and  two 
(102)  feet  (Tr.  p.  98),  nor  when  it  collides  with  an- 
Dther  automobile  does  it  cause  the  latter  to  be  knocked 
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back  sideways  fifteen  (15)  or  twenty  (20)  feet  (Tr. 
p.  128),  nor  does  it  cause  the  damage  as  shown  in 
plaintiff's  Exhibits  17,  18,  19,  20. 

Our  Courts  have  held  that  proof  of  speed  can  be 
ascertained  from  the  circumstances  that  attend  the 
collision  and  consider  the  distance  within  which  the 
defendant  stopped  his  car, 

Skulte  v.  Ahem,  22  Cal.  App.  (2d)  460, 
and  the  length  of  skid  marks  on  the  pavement, 

Douglas  r.  Crabtree,  57  Cal.  App.  (2d)  568, 
or  skidding  with  the  brakes  set  and  the  wheels  locked, 

Doyle  v.  Loyd,  45  Cal.  App.  (2d)  493. 

In  fact  the  Courts  have  gone  so  far  as  to  state  that 
evidence  of  such  character  may  be  of  greater  proba- 
tive force  than  the  statements  of  witnesses. 
Asbury  v.  Goldberg  (supra). 

Appellant  also  contends  that  Finding  V  does  not 
state  that  "excessive  speed  was  the  cause  of  the  acci- 
dent" because  the  trial  Court  did  not  preface  excess 
speed  with  the  words  "careless  and  negligent".  Ap- 
pellant characterizes  the  expression  of  the  Court  in 
this  regard  as  a  kind  of  "editorial  comment"  and 
argues  that  Finding  V  does  not  state  that  excessive 
speed  was  the  cause  of  the  accident. 

A  reading  of  Finding  V  discloses  that  the  trial 
Court  found  and  enumerated  the  specific  acts  and  ac- 
tions on  the  part  of  the  witness,  Wanless,  which  in 
its  opinion  constituted  acts  of  negligence.  After  spe- 
cifically enumerating  said  acts  and  actions  of  Wanless 
in  the  operation  of  the  Government  vehicle,  in  Find- 
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jing  VII  (page  23,  Transcript  of  Record),  the  Court 
ifinds  all  of  the  acts  and  actions  of  Wanless  in  the 
previous  finding  mentioned  to  be  careless  and  negli- 
gent and  the  proximate  cause  of  the  damages  suffered 
by  appellee. 

The  decisions  of  our  Courts  are  almost  uniform  in 
holding  that  findings  are  to  be  interpreted  as  a  whole 
and,  if  possible,  so  as  to  uphold  the  judgment  and 
unless  there  is  an  irreconcilable  conflict  between  the 
findings  and  the  negligence  as  shown  by  the  evidence, 
the  judgment  will  be  affirmed. 

"If  a  finding  is  susceptible  of  two  constructions, 
one  of  which  supports  the  judgment  and  the 
other  does  not,  the  former  will  prevail ;  and  when- 
ever from  the  facts  found,  other  facts  may  be  in- 
ferred which  will  support  the  judgment  such  in- 
ference will  be  deemed  to  have  been  drawn.  The 
findings  of  fact  by  the  trial  Court  must  receive 
such  a  construction  as  will  uphold  rather  than 
defeat  its  judgment." 

Clyde  Equipment  Co.  v.  Fiorito,  16  Fed.  (2d) 
106,  107. 

Where  a  trial  Court's  findings  fully  covered  con- 
troverted issues  of  fact,  they  must  stand  on  appeal, 
f  supported  by  competent  evidence  of  probative  value 
inless  they  are  clearly  erroneous. 

Lincoln   Nat.   Life   Ins.   Co.   v.   Mathisen,   150 
Fed.  (2d)  292. 

"The  trial  court  is  not  required  to  make  find- 
ings of  all  the  facts.    It  need  find  onlv  such  ulti- 
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mate  facts  as  are  necessary  to  reach  a  decision  in 
the  case." 

Shelly  Oil  Co.  v.  Holloway,  171  Fed.  (2d)  670, 
673. 

"Findings  of  fact  should  be  'a  clear  concise  state- 
ment of  ultimate  facts  and  not  a  statement,  re- 
port or  recapitulation  of  evidence  from  which 
such  facts  may  be  found  or  inferred.' 

Brown  Paper  Mill  Co.  v.  Quinn,  134  Fed.  (2d) 
337,  338. 

See,  also: 

American  Ins.  Co.  v.  Scheufler,  129  Fed.  (2d) 

143; 
Miller  v.  Needham,  122  Fed.  (2d)  710. 

In  the  case  of  Philco  v.  F.  d  B.  Mfg.  Co.,  170  Fed. 
(2d)  958,  the  Court  said: 

"These  are  findings  of  fact  based  upon  evidence 
produced  before  the  trial  court,  in  part  contro- 
versial in  character.  Several  witnesses  appeared; 
of  their  credibility  the  court  had  full  opportunity 
to  judge  as  they  testified  in  open  court.  In  such 
a  situation  we  are  not  at  liberty  to  disturb  the 
findings  of  fact  unless  we  can  say  as  a  matter 
of  law  that  the  court's  interpretation  of  the  evi- 
dence is  clearly  erroneous." 

Appellee  contends  that  the  last  quoted  language  is 
most  applicable  to  the  facts  of  the  present  case  and 
respectfully  urges  that  they  fully  cover  the  issues  in- 
volved and  there  is  no  merit  whatsoever  to  the  posi- 
tion taken  by  appellant. 
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j(b)  Wanless'  lookout. 

Appellant  contends  that  Wanless'  failure  to  keep  a 
proper  lookout  is  not  given  as  a  cause  resulting  in 
the  collision.  iVgain  appellant's  counsel,  with  nothing 
hut  the  cold  record  of  this  case  before  him,  is  asking 
ithis  Honorable  Court  to  adopt  his  conclusions  taken 
from  the  record  rather  than  that  of  the  trial  judge 
Who  conducted  the  trial,  heard  the  evidence  and  ob- 
served the  witnesses.  And  again  we  are  confronted 
with  the  question  of  fact  based  on  conflicting  testi- 
mony. 

An  examination  of  the  record  will  disclose  that  on 
the  day  in  question,  Wanless,  a  nineteen  (19)  year 
Did  boy  (Tr.  p.  269),  testified  he  was  driving  at  thirty- 
ive  (35)  or  forty  (40)  miles  per  hour  (Tr.  p.  266), 
first  observed  appellee's  car  one  hundred  and  fifty 
(150)  to  one  hundred  seventy-five  (175)  feet  away. 
Ln  another  instance,  Wanless  testified  that  he  first 
>aw  appellee's  car  eighty  (80)  feet  from  the  inter- 
section of  Park  Avenue  and  Fremont  Street  (Tr.  p. 
267).  At  that  time  he  was  traveling  in  the  outside 
ane  (Tr.  p.  276).  When  he  first  observed  appellee's 
automobile,  appellee's  automobile  was  then  "better 
:han  half  way"  into  the  outside  lane  (Tr.  p.  275).  He 
lid  not  observe  the  bus  being  operated  by  the  witness, 
Hartshorn  (Tr.  p.  278).  He  did  not  observe  appellee's 
extended  arm  (Tr.  p.  278).  Wanless  had  driven  over 
Fremont  Street  for  a  period  of  four  (4)  months  and 
vvas  familiar  with  the  contour  of  the  highway  in  the 
vicinity  of  Park  Avenue  and  Fremont  Street. 
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We  call  to  the  attention  of  this  Honorable  Court 
the  above  testimony  not  for  the  purpose  of  endeavor- 
ing to  answer  the  argument  of  appellant's  counsel  in 
its  opening  brief,  but  solely  to  indicate  and  show  that 
the  question  of  whether  Wanless  maintained  a  proper 
lookout  was  a  question  of  fact  for  the  trial  Court  and 
that  the  Court  having  determined  the  matter  it  is 
now  no  concern  of  this  Honorable  Court,  unless  this 
Honorable  Court  feels  that  the  finding  made  by  the 
trial  Court  in  this  regard  has  no  support  in  the  evi- 
dence. 

Section  510  of  the  Vehicle  Code  of  the  State  of 
California  reads  as  follows: 

"No  person  shall  drive  a  vehicle  upon  a  highway 
at  a  speed  greater  than  is  reasonable  or  prudent 
having  due  regard  for  the  traffic  on,  and  the  sur- 
face and  width  of,  the  highway,  and  in  no  event 
at  a  speed  which  endangers  the  safety  of  persons 
or  property." 

Under  Section  510  of  the  Vehicle  Code  appellee 
contends,  in  view  of  the  contour  of  the  road  and  the 
inability  of  Wanless  to  observe  the  intersection  of 
Park  Avenue  and  Fremont  Street  for  a  greater  dis- 
tance than  150  to  175  feet,  it  was  his  duty  to  regulate 
and  control  his  automobile  accordingly  and  to  main- 
tain a  proper  lookout.  It  was  his  duty  under  the  law 
to  anticipate  the  possibility  of  approaching  automo- 
biles beyond  the  point  of  his  vision. 

Fleming  v.  Flick,  140  Cal.  App.  14. 
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(c)  Wanless'  right  turn. 

Under  this  heading  appellant  again  wants  this 
Honorable  Court  to  disregard  the  findings  of  the  trial 
Court  and  examine  the  photographs  introduced  into 
evidence  by  appellee  as  plaintiffs'  Exhibits  17,  18, 
19,  and  20,  and  from  its  argument  draw  from  said 
photographs  a  conclusion  different  than  that  reached 
>y  the  trial  Court  in  this  particular  case. 

Here  again,  appellant  is  arguing  a  purely  factual 
Kaation.  It  is  not  the  province  of  this  Court  to  settle 
mnflicts  in  the  evidence  or  to  determine  questions  of 
Tedibility. 

Campana  Corporation  v.  Harrison,  114  Fed. 
(2d)  400. 
4,It  is  an  elementary,  but  often  overlooked,  prin- 
ciple of  law,  that  when  a  verdict  is  attacked  as 
unsupported,  the  power  of  the  Appellate  Court 
begins  and  ends  with  a  determination  as  to 
whether  there  is  any  substantial  evidence,  contra- 
dicted or  uncontradicted,  which  will  support  the 
conclusion  reached  by  the  jury.  When  two  or 
more  inferences  can  be  reasonably  deduced  from 
the  facts,  the  reviewing  court  is  without  power 
to  substitute  its  deductions  for  those  of  the  trial 
court." 

Crawford  v.  Souther)!  Pacific  Company,  supra. 

Under  the  record  in  this  particular  case  the  court 
ould  have  found  that  both  parties  were  responsible 
or  this  particular  accident  or  that  appellee  was  guilty 
f  contributory  negligence.  However,  the  trial  Court 
ound  that  appellee  was  free  from  any  negligence  and 
ppellant   was   guilty   of   negligent   operation   of  its 
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automobile,  which  was  responsible  for  the  accident. 
If  there  is  any  evidence  in  the  record  or  any  reason- 
able inference  to  be  drawn  from  such  evidence  to  sus- 
tain the  finding  of  the  trial  Court  then  this  Honorable 
Court  will  not  disturb  those  findings. 


2.     APPELLEE  WAS  NOT  GUILTY  OF  CONTRIBUTORY 
NEGLIGENCE. 

Appellant  contends  under  point  2  of  its  brief  that 
appellee  was  guilty  of  contributory  negligence  as  a 
matter  of  law.  This  contention  is  based,  first,  on  the 
photographs  of  plaintiff's  Exhibits  17  to  20,  inclusive, 
which  photographs  appellant  contend  show  the  colli- 
sion to  have  been  head  on  and.  secondly,  that  the  evi- 
dence conclusively  established  that  appellee  was  vio- 
lating section  540b  of  the  California  Vehicle  Code  at 
tlic  time  of  the  accident.  The  claim,  advanced  T'<>r  the 
first  time  on  appeal,  that  appellee  was  guilty  of  con- 
tributory neglio-enee  as  a  matter  of  law  is  clearly  an 
afterthought.  Contributory  negligence  on  the  part 
of  appellee  was  pleaded  in  the  answer  in  srenera! 
terms.  The  ease  was  tried  upon  the  theory  that  any 
contributory  negligence  of  appellee  was  a  question 
of  fact  for  the  trial  Court,  just  as  was  the  question 
of  any  negligence  of  the  appellant.  The  record  will 
disclose  that  no  motion  was  made  by  appellant  for  a 
nonsuit  at  the  close  of  appellee's  case.  It  will  be 
noted  that  appellant  did  not  contend  that  any  alleged 
contributory  negligence  of  appellee  as  a  matter  of 
law  precluded  the  case  beina-  submitted  to  the  Court 
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3r  its  decision,  nor  at  any  time  did  appellant  urge 
lat  it  was  entitled  to  a  judgment  by  reason  of  ap- 
pellee's contributory  negligence.  No  mention  prior  to 
lis  appeal  was  ever  made  of  Section  540b  of  the  Cali- 
prnia  Vehicle  ('ode. 

The  law  is  well  settled  that  the  question  of  con- 
ributory  negligence  is  ordinarily  one  for  the  trial 
iourt.  It  is  only  where  the  deduction  to  be  drawn 
■ora  the  evidence  points  unerringly  to  the  negligence 
E  appellee  contributing  to  his  own  injuries  that  the 
nestion  becomes  one  of  law.  The  decisions  by  the 
ports  throughout  the  country  are  so  numerous  on 
'tis  subject  that  appellee  deems  citation  of  authority 
onecessary. 

The  rase  having  been  submitted  to  the  Court  for 
ecision  and  no  complaint  being  made  on  this  appeal 
■  to  the  admission  of  evidence,  we  contend  that  the 
^termination  by  the  trial  Court  was  decisive  as  to 
Ue  controversy  as  far  as  this  Honorable  Court  is  eon- 
♦•rned.  In  this  regard  we  call  to  the  Court's  attention 
'ie  following  language  found  in  Lavender  v.  Kurn, 
.11  U.  S.  645,  90  Lawyer's  Ed.  917.  at  923: 

"Whenever  facts  are  in  dispute  or  the  evidence 
is  such  that  fair  minded  men  may  draw  different 
inferences,  a  measure  of  speculation  and  conjec- 
ture is  required  on  the  part  of  those  whose  duty 
it  is  to  settle  the  dispute  by  choosing  what  seems 
to  them  to  be  the  most  reasonable  inference.  Only 
when  there  is  a  complete  absence  of  probative 
facts  to  support  the  conclusion  reached  does  a 
reversible  error  appear,  but  where,  as  here,  there 
is  an  evidentiary  basis  for  the  jury's  verdict,  the 
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jury  is  free  to  discard  or  disbelieve  whatever  facts 
are  inconsistent  with  its  conclusion.  And  the  Ap- 
pellate court's  f miction  is  exhausted  when  that 
evidentiary  basis  becomes  apparent,  it  being  im- 
material that  the  court  might  draw  a  contrary 
inference  or  feel  that  another  conclusion  is  more 
reasonable." 


3.    THE  TRIAL  COURT'S  AWARD  OF  DAMAGES 
WAS  NOT  EXCESSIVE. 


Appellant  contends  that  the  damages  awarded  ap- 
pellee for  his  injuries  and  the  death  of  his  wife  are 
excessive.  As  heretofore  stated,  although  advanced  in 
years  appellee,  prior  to  the  accident,  was  a  healthy, 
strong  and  robust  man.  As  a  result  of  this  accident 
he  suffered  a  fracture  of  the  left  wrist  and  a  fracture 
of  the  left  tibia  into  the  knee  joint  (Tr.  p.  44).  X-rays 
showed  the  fracture  of  the  left  wrist  to  be  a  com- 
minuted one  (Tr.  p.  46)  and  compacted  to  a  degree 
(Tr.  p.  47).  As  a  result  of  the  fracture  appellee's 
left  wrist  is  now  deformed  in  that  the  bone  protrudes 
(Tr.  p.  213)  and  that  deformity  is  permanent  (Tr.  p. 
51).  Appellee  has  lost  control  of  his  fingers  as  a  re- 
sult of  the  wrist  injury  (Tr.  p.  212).  The  fracture 
of  the  wrist  left  him  with  a  shortening  of  the  bone, 
with  the  wrist  twisted  clear  over  (Tr.  p.  50).  Appel- 
lee's arm  was  in  a  cast  for  seven  (7)  months  (Tr.  p. 
212).  He  was  obliged  to  wear  a  supporting  splint 
until  shortly  before  the  trial  (Tr.  p.  49).  Because  of 
the  leg  fracture  his  entire  left  extremity,  from  just 
below  the  hip,  including  his   knee,  ankle  and  foot, 
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[were  immobilized  in  a  splint  and  kept  so  for  approxi- 
mately four  (4)  months  (Tr.  p.  53).  Although  a  fair 
union  of  the  leg  fracture  was  accomplished  appellee 
will  always  have  a  painful  joint  (Tr.  pp.  53,  54). 
After  the  removal  of  the  splint  from  the  leg  appellee 
was  obliged  to  wear  an  elastic  support  until  a  few 

Eionths  prior  to  the  trial  (Tr.  p.  214).  As  a  result 
f  the  fracture  the  knee  joint  protrudes  and  causes 
kppellec  pain  all  the  time  (Tr.  p.  214).  Appellee  was 
•onfined  in  the  hospital  from  May  11,  1946,  to  March 
J4,  1947  (Tr.  p.  54).  Appellee  and  his  wife,  Flora 
Penders,  were  very  closely  and  intimately  associated 
luring  their  entire  married  life.  They  were  married 
hirty-five  (35)  years  (Tr.  p.  216),  and  during  that 
)eriod  of  time  were  together  constantly,  save  and  ex- 
■ept  on  one  occasion  when  they  were  separated  for 
ibout  one  month  (Tr.  p.  216).  They  were  always  to- 
gether and  did  considerable  traveling.  Mrs.  Penders 
luring  her  lifetime  maintained  the  household  of  ap- 
>ellee,  giving  to  him  the  care  and  attention  of  a  good 
nd  dutiful  wife. 

An  examination  of  the  record  reveals  that  the  in- 
uries  sustained  by  appellee  were  serious  and  are  per- 
nanent  in  nature  and  that  the  award  of  fifteen  thou- 
and  dollars  ($15,000.00)  for  his  disability  is  not  ex- 
essive.  When  one  is  deprived  of  the  association,  care 
md  loving  attention  of  a  good  and  dutiful  wife,  after 
hirty-five  (35)  years  of  married  life,  an  award  of 
if  teen  thousand  dollars  ($15,000.00)  is  likewise  not 
xcessive. 
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The  responsibility  as  to  the  question  of  excessive 
damages  is  primarily  with  the  trial  Court  and  the 
Appellate  Court  may  not  interfere  unless  the  award 
is  so  disproportionate  to  the  injuries  as  to  indicate 
that  it  was  not  the  result  of  the  cool  and  dispassionate 
consideration  of  the  jury. 

H olden   v.   Patten-Blinn    Lumber  Co.,   7   Cal. 

App.  (2d)  220; 
Holder  v.  Key  System,  88  Cal.  App.  (2d)  925. 

It  must  be  borne  in  mind  that  this  award  of  in- 
juries was  given  by  a  trial  judge  and  not  by  a  trial 
jury,  and  so  appellant  is  not  in  a  position  to  complain 
of  sympathy  or  prejudice.  The  mere  fact  that  the 
amount  of  the  award  is  larger  than  would  have  been 
given  by  the  reviewing  Court  if  the  assessment  of 
damages  had  been  within  its  province  is  not  ground 
for  disturbing  the  verdict. 

Collins  v.  Jones,  131  Cal.  App.  747. 

In  determining  the  question  of  damages  the  re- 
viewing Court  should  take  into  consideration  chang- 
ing conditions  in  the  purchasing  power  of  money. 

O'Meara  v.  Haideii,  204  Cal.  254; 

Sim  v.  Weeks,  7  Cal.  App.  (2d)  28. 

As  stated  in  Anstead  v.  Pacific  Gas  <£•  Electric  Co., 
203  Cal.  634: 

"The  verdicts  of  juries  are  rarely  interfered  with 
upon  this  ground  and  only  when,  as  has  been  re- 
peatedly stated,  the  verdict  is  so  grossly  excessive 
as  to  suggest  at  first  blush  passion,  prejudice  or 
corruption  on  the  part  of  the  jury." 
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This  Honorable  Court  recently,  in  the  case  of 
Guthrie  v.  Southern  Pacific,  Action  No.  12,164  of  said 
Court,  in  a  decision  of  this  Court  written  by  Judge 
Pope,  held  that  an  Appellate  Court  had  no  power  to 
modify  a  verdict  on  the  ground  that  it  was  excessive. 
Judge  Pope  stated: 

"There  is  an  abundance  of  authority  in  the  deci- 
sions of  the  federal  courts  that  in  this  situation 
an  appellate  court  has  no  power  to  do  anything 
about  such  a  verdict.  The  view  most  commonly 
expressed  is  that  stated  by  Judge  Goodrich,  for 
the  Court  of  Appeals  of  the  Third  Circuit,  in  Scott 
v.  Baltimore  &  O.  R.  Co.,  as  follows:  'The  mem- 
bers of  the  Court  think  the  verdict  is  too  high. 
But  they  also  feel  very  clear  that  there  is  noth- 
ing the  Court  can  do  about  it  *  *  *'  'A  long  list 
of  cases  in  the  federal  courts  demonstrates  clearly 
that  the  federal  appellate  courts,  including  the 
Supreme  Court,  will  not  review  a  judgment  for 
excessiveness  of  damages  even  in  cases  where  the 
amount  of  damages  is  capable  of  much  more  pre- 
cise ascertainment  than  it  is  in  a  personal  injury 
case.'  " 

In  support  of  the  above  quoted  language  this  Hon- 
orable Court  referred  to  the  following  cases: 

Feltman  v.  Sammond,  166  Fed.  (2d)  213  (1947, 

Dist.  of  Columbia  CCA.)  ; 
Chicago  &  NW.  Ry.  v.  Green,  164  Fed.   (2d) 

55  (1947— 8th  Circ.)  ; 
Behrman  v.  Sims,  157  Fed.   (2d)   862   (1946— 
Dist.  Col.); 
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Herzig  v.  Swift  Co.,  154  Fed.  (2d)  64  (1946— 

2nd  Circ.)  ; 
Reid  v.  Nelson,  154  Fed.  (2d)  724  (1946— Sth 

Circ). 


CONCLUSION. 
This  case  was  fully  and  fairly  tried.  The  trial 
Court  found  in  favor  of  appellee  and  against  the  ap- 
pellant, After  judgment  the  appellant  did  nothing  in 
the  way  of  a  motion  for  new  trial,  or  otherwise,  to 
correct  the  alleged  error  that  they  now  urge  upon 
appeal.  It  is  respectfully  submitted  that  no  reason 
exists  for  disturbing  the  judgment  of  the  trial  Court 
and  that  the  same  may  be  affirmed. 

Dated,  San  Francisco,  California, 
May  1, 1950. 

Respectfully  submitted, 

Eugene  H.  O'Donnell, 
Robert  E.  Halsing, 

Attorneys  for  Appellee. 
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APPELLANT'S  REPLY  BRIEP. 


I. 
FOREWORD. 

The  "Brief  for  Appellee"  filed  in  this  appeal  may 
be  regarded  as  advancing  only  two  principal  conten- 
tions : 

(1)  The  Appellate  Court  has  no  authority  to  re- 
view findings  of  fact  made  by  the  trial  Court.  This 
assertion  refers  particularly  to  the  trial  Court's  find- 
ings of  Appellant's  negligence  and  Appellee's  freedom 
from  negligence.  (Brief  for  Appellee,  page  9,  third 
paragraph,  and  pages  6  and  18,  et  seq.) 

(2)  The  damages  awarded  by  the  trial  Court  were 
not  excessive.  (Brief  for  Appellee,  page  20.) 

We  shall  discuss  these  two  contentions  in  the  above 
order. 


II. 

ARGUMENT. 

(1)  THE  APPELLATE  COURT  HAS  AUTHORITY  TO  REVIEW 
FINDINGS  WHICH  ARE  CONTRARY  TO  THE  PHYSICAL 
FACTS  ESTABLISHED  BY  THE  EVIDENCE. 

Appellee  contends  repeatedly  throughout  his  brief 
that  only  the  trial  Court  can  determine  the  facts  as 
established  by  the  evidence  produced  at  the  trial.  Ap- 
pellee's contention  in  this  respect  is  based  upon  the 
well  recognized  rule  that  only  the  trial  Court  can 
judge  the  credibility  of  oral  testimony.  We  do  not 
dispute  the  soundness  of  this  rule.  We  respectfully 
submit,  however,  that  it  is  inapplicable  to  evidence  of 
physical  facts,  evidence  which  in  this  case  does  not 
depend  on  oral  testimony  and  evidence  which  is  di- 
rectly available  to  the  Honorable  Appellate  Court. 

The  Appellee's  entire  argument  proceeds  upon  the 
assumption  that  the  principal  question  raised  upon 
this  appeal  is  whether  this  Appellate  Court  is  free  to 
reverse  the  trial  Court's  findings  of  fact,  which  are 
supported  by  certain  oral  testimony,  although  contra- 
dicted by  other  oral  testimony.  This  assumption  dis- 
regards completely  the  entire  burden  of  Appellant's 
argument,  which  is  that  physical  facts  which  contra- 
dict oral  testimony,  compel  an  Appellate  Court  to  re- 
verse conclusions  of  law  by  a  trial  Court  which  has 
disregarded  the  undisputed  physical  facts  before  it. 
In  this  case  the  trial  Court  ignored  completely  the  un- 
disputed physical  facts  shown  to  exist  in  this  case  by 
Plaintiff's  Exhibits  17,  18,  19  and  20,  being  photo- 
graphs of  the  physical  damage  resulting  from  the  ac- 


cident  in  suit.  These  photographs,  as  original  exhibits 
transmitted  by  the  trial  Court  to  the  appeal  Court, 
are  now  before  the  Appellate  Court.  There  can  be  no 
question  of  the  credibility  of  oral  testimony  involved 
in  a  consideration  of  the  physical  facts  embodied  in 
these  photographs.  The  Appellate  Court  is  legally 
just  as  capable  as  the  trial  Court  to  interpret  these 
photographs.  We  submit  these  photographs  clearly 
and  conclusively  establish  that  contrary  to  the  find- 
ings and  conclusions  of  the  trial  Court  the  Appellant 
was  not  negligent  and  the  Appellee  was  negligent  in 
this  accident. 

It  is  well  established  that  the  Federal  Appellate 
tribunal  has  k'untrammeled  power  to  interpret  written 
documents". 

Eddy  v.  Prudence  Bonds  Corp.,  2  C,  1947,  165 

F.  (2d)  157  at  163  (opinion  by  L.  Hand,  J.), 

certiorari  denied  33  U.S.  845. 
In  the  instant  appeal  the  Honorable  Appellate  Court 
has  the  same  un  trammeled  power  to  interpret  the  un- 
disputed documentary  evidence  embodied  in  the  photo- 
graphs in  evidence  as  Plaintiff's  Exhibits  17  to  20  in- 
clusive. These  photographs  were  admitted  in  evidence 
without  objection  and  were  never  disputed  as  truly 
representing  physical  facts  in  this  collision.  (Tr.  p. 
81.)  Moreover,  the  Honorable  Appellate  Court,  con- 
trary to  the  Appellee's  view  (Brief  for  Appellee,  p. 
10),  in  the  instant  appeal,  is  in  no  way  bound  by  the 
trial  Court's  conclusions  of  law  regarding  negligence. 
As  pointed  out  in 

Johnson  r.  U.S.,  2  C,  1948,  168  F.  (2d)  886, 


II. 

ARGUMENT. 

(1)  THE  APPELLATE  COURT  HAS  AUTHORITY  TO  REVIEW 
FINDINGS  WHICH  ARE  CONTRARY  TO  THE  PHYSICAL 
FACTS  ESTABLISHED  BY  THE  EVIDENCE. 

Appellee  contends  repeatedly  throughout  his  brief 
that  only  the  trial  Court  can  determine  the  facts  as 
established  by  the  evidence  produced  at  the  trial.  Ap- 
pellee's contention  in  this  respect  is  based  upon  the 
well  recognized  rule  that  only  the  trial  Court  can 
judge  the  credibility  of  oral  testimony.  We  do  not 
dispute  the  soundness  of  this  rule.  We  respectfully 
submit,  however,  that  it  is  inapplicable  to  evidence  of 
physical  facts,  evidence  which  in  this  case  does  not 
depend  on  oral  testimony  and  evidence  which  is  di- 
rectly available  to  the  Honorable  Appellate  Court. 

The  Appellee's  entire  argument  proceeds  upon  the 
assumption  that  the  principal  question  raised  upon 
this  appeal  is  whether  this  Appellate  Court  is  free  to 
reverse  the  trial  Court's  findings  of  fact,  which  are 
supported  by  certain  oral  testimony,  although  contra- 
dicted by  other  oral  testimony.  This  assumption  dis- 
regards completely  the  entire  burden  of  Appellant's 
argument,  which  is  that  physical  facts  which  contra- 
dict oral  testimony,  compel  an  Appellate  Court  to  re- 
verse conclusions  of  law  by  a  trial  Court  which  has 
disregarded  the  undisputed  physical  facts  before  it. 
In  this  case  the  trial  Court  ignored  completely  the  un- 
disputed physical  facts  shown  to  exist  in  this  case  by 
Plaintiff's  Exhibits  17,  18,  19  and  20,  being  photo- 
graphs of  the  physical  damage  resulting  from  the  ac- 


cident  in  suit.  These  photographs,  as  original  exhibits 
transmitted  by  the  trial  Court  to  the  appeal  Court, 
are  now  before  the  Appellate  Court.  There  can  be  no 
question  of  the  credibility  of  oral  testimony  involved 
in  a  consideration  of  the  physical  facts  embodied  in 
these  photographs.  The  Appellate  Court  is  legally 
just  as  capable  as  the  trial  Court  to  interpret  these 
photographs.  We  submit  these  photographs  clearly 
and  conclusively  establish  that  conti'ary  to  the  find- 
ings and  conclusions  of  the  trial  Court  the  Appellant 
was  not  negligent  and  the  Appellee  was  negligent  in 
this  accident. 

It  is  well  established  that  the  Federal  Appellate 
tribunal  has  "untrammeled  power  to  interpret  written 
documents". 

Eddy  v.  Prudence  Bonds  Corp.,  2  C,  1947,  165 

F.  (2d)  157  at  163  (opinion  by  L.  Hand,  J.), 

certiorari  denied  33  U.S.  845. 
In  the  instant  appeal  the  Honorable  Appellate  Court 
has  the  same  un trammeled  power  to  interpret  the  un- 
disputed documentary  evidence  embodied  in  the  photo- 
graphs in  evidence  as  Plaintiff's  Exhibits  17  to  20  in- 
clusive. These  photographs  were  admitted  in  evidence 
without  objection  and  were  never  disputed  as  truly 
representing  physical  facts  in  this  collision.  (Tr.  p. 
81.)  Moreover,  the  Honorable  Appellate  Court,  con- 
trary to  the  Appellee's  view  (Brief  for  Appellee,  p. 
10),  in  the  instant  appeal,  is  in  no  way  bound  by  the 
trial  Court's  conclusions  of  law  regarding-  negligence. 
As  pointed  out  in 

Johnson  r.  U.S.,  2  C,  1948,  168  F.  (2d)  886, 


a  Federal  Tort  Claims  Act  decision,  in  a  negligence 
action  tried  to  the  Court  whether  facts  found  show 
negligence,  presents  a  question  of  law  in  respect  to 
which  the  reviewing  Court  is  not  bound  by  the  trial 
Court's  conclusions,  though,  of  course,  the  latter's  con- 
clusions may  be  persuasive  in  the  absence  of  their  be- 
ing clearly  erroneous. 

Appellant  respectfully  submits  that  in  this  appeal 
the  trial  Court's  conclusions  of  law  that  Appellant 
was  negligent  and  that  Appellee  was  not  guilty  of  con- 
tributory negligence,  are  clearly  erroneous  in  view  of 
the  undisputed  physical  facts  evidenced  by  Plaintiff's 
Exhibits  17,  18,  19  and  20.  Because  these  exhibits  pic- 
ture the  physical  facts  of  a  head-on  collision,  they  con- 
tradict the  oral  testimony  of  Appellee's  witnesses  that 
Appellee  was  completing  a  legal  and  proper  lefthand 
turn  when  struck  by  Appellant.  (Brief  for  Appellee, 
pp.  18  to  20,  inc.)  In  the  face  of  these  physical  facts 
contradicting  Appellee's  oral  testimony,  this  Honor- 
able Appellate  Court  has  no  choice  but  to  disregard 
the  oral  testimony. 

Numerous  decisions  of  the  State  and  Federal  Ap- 
pellate Courts  have  recognized  the  rule  that  physical 
facts  contradicting  oral  testimony  shall  prevail.  See, 
among  the  State  decisions: 

Boreth  v.  Kisselman,  1929,  7  New  -Jersey  Misc. 
922,  146  A.  683, 
(involved   photographs   showing  physical   facts   con- 
trary to  oral  testimony.) 


Fodcral  decisions  supporting  Appellant's  position 
include : 

F.  W.  Woolworth  v.  Davis,  10  C,  1930,  41  F. 
(2d)  342  at  347, 
an  elevator  accident  case  wherein  plaintiff's  theory 
of  accident  was  contradicted  by  physical  facts.  The 
Court  ruled  that  oral  testimony  contradicted  by  physi- 
cal facts  cannot  be  credited  by  Court  or  jury. 

Chamber*  v.  SkeUy  Oil,  10  C,  1937.  87  F.  (2d) 
853,  especially  856, 
a  vehicle  accident  case  in  which  photographs  estab- 
lished physical  facts  contrary  to  oral  testimony. 

Bash  r.  B.  d  O.  B.  Co.,  3  C,  1939,  102  F.  (2d) 
48, 

a  railroad  crossing  case  in  which  plaintiff  was  denied 
recovery  despite  favorable  oral  testimony  because 
physical  facts  made  plaintiff's  theory  untenable. 

An  interesting  review  of  this  ''incontrovertible 
physical  facts  rule"  is  set  forth  in  dissent  of  Miller, 
J.,  in 

Baltimore  d  0.  B.  v.  Postom,  U.S.C.A.  District 
of  Columbia,  1949,  177  F.  (2d)  53,  commenc- 
ing at  59. 

Although  the  B.  d-  O.  v.  Postom  factual  situation  is 
very  different  from  the  case  at  bar.  Judge  Miller's 
dissent  is  valuable  for  its  comprehensive  analysis  of 
the  physical  facts  doctrine  and  fulsome  citation  of 
decisions  applying  the  doctrine. 
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f erring  to  him  as  ''advanced  in  years".  (Ibid.)  No- 
where, however,  does  Appellee's  obviously  low  life 
expectancy  enter  into  the  calculation  of  damages  which 
Appellee  contends  are  not  excessive. 

It  is  equally  true  that  Appellee  omits  any  reference 
to  his  deceased  wife's  low  life  expectancy  in  his  con- 
tention that  damages  arising  from  her  death  are  not 
excessive.  (Brief  for  Appellee,  p.  21.) 

It  is  respectfully  submitted  that  as  well  as  all  of 
the  factors  pointed  out  in  Appellant's  Opening  Brief 
as  indicating  excessive  damages  in  this  case,  the  dam- 
ages here  awarded  cannot  be  allowed  because  they  are 
irreconcilable  with  the  obviously  low  life  expectancy 
of  Appellee  and  his  deceased  wife.  Life  expectancy, 
together  with  a  plaintiff's  gainful  employment  record, 
are  unquestionably  factors  to  be  considered  in  assess- 
ing damages,  according  to  decisions  of  this  Court.  It 
is  Appellant's  opinion  that  the  trial  Court's  failure  to 
consider  either  the  life  expectancy  or  employment  rec- 
ord of  Appellee  constitutes  reversible  error. 

Since  Appellee  evidently  places  great  reliance  upon 
this  Honorable  Court's  decision  in 

Guthrie  v.  Southern  Paeifie,  9  C,  1949,  180  F. 
(2d)  295, 
we  shall  confine  ourselves  to  a  discussion  of  this  deci- 
sion. Analysis  of  the  Guthrie  case  readily  discloses 
how  widely  separated  it  is  from  the  case  at  bar.  At 
the  outset  the  Guthrie  case  involved  a  verdict — not, 
as  here,  a  Court  award  of  damages.  Moreover,  the 
Guthrie  case  involved  violent,  disabling  and  perma- 
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nent  injuries  to  a  59-year-old  man,  while  the  instant 
case  deals  with  injuries  of  slight  extent,  which  cannot 
be  regarded  as  seriously  disabling  to  the  octogenarian 
Appellee.  We  ask  the  Honorable  Court  to  compare 
the  excruciating  "phantom  pain"  of  Guthrie  plaintiff 
amputee  (supra  303,  ct  seq.)  with  Appellee's  deformed 
wrist  (Tr.  p.  51)  and  painful  knee  joint.  (Tr.  p.  53, 
54.) 

Entirely  apart  from  the  patently  great  physical  dif- 
ferences between  the  plaintiff  in  the  Guthrie  case  and 
the  Appellee,  it  is  at  once  apparent  that  from  a  legal 
standpoint  the  Guthrie  decision  is  firmly  based  upon 
the  very  two  factors  which  the  trial  Court  in  the  case 
at  bar  omitted  entirely,  namely,  life  expectancy  and 
impaired  earning  capacity.  The  Guthrie  opinion  ex- 
pressly refers  to  the  plaintiff  therein  as  having  a  life 
expectancy  of  eleven  years  and  an  established  earning 
capacity  of  nearly  $6000  a  year.  (Supra,  at  302.)  In 
the  instant  case  no  showing  whatsoever  was  made  of 
the  life  expectancy  of  either  Appellee  or  his  deceased 
wife,  nor  was  there  any  showing  of  Appellee's  ex- 
pected loss  of  earnings. 

In  the  case  of  life  expectancy  we  must  conclude  that 
no  evidence  was  offered  because  Appellee  and  his  de- 
ceased wife  had,  from  the  standpoint  of  damages,  em- 
barrassingly low  life  expectancies.  Appellee,  aged 
seventy-nine  at  time  of  injury  (Tr.  p.  71),  had  a  life 
expectancy  of  5.38  years,  while  his  deceased  wife,  at 
that  time  seventy-seven  years  old  (Ibid.),  could  rea- 
sonably expect  to  live  only  6.07  years.  (Commissioner's 
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Standard  Ordinary  Mortality  Table,  58  Corpus  Juris 
Secundum  1212.) 

On  the  score  of  loss  of  earnings,  it  appears  plain 
that  Appellee  suffered  no  damage  and  therefore  pre- 
sented no  evidence  of  lost  earnings,  because  he  was 
retired.  (Appellant's  Opening  Brief,  p.  31.) 

\x\  summary,  we  conclude  that  applying  the  Guthrie 
case  analysis  to  the  case  at  bar,  Appellee's  recovery 
in  the  trial  Court  was  excessive,  as  a  matter  of  law, 
in  view  of  his  low  life  expectancy  as  well  as  that  of 
his  deceased  wife,  and  in  view  of  his  failure  to  show 
any  impaired  earning  power  resulting  from  the  acci- 
dent. 

In  fairness  to  the  opinion  of  Judge  Pope,  Appellant 
deems  it  appropriate  to  point  out,  as  this  Honorable 
Appellate  Court  well  knows,  that  the  Guthrie  decision 
was  not  unanimous.  Appellee's  quotation  from  Judge 
Pope  (Brief  for  Appellee,  p.  23)  overlooks  the  force- 
ful criticism  by  Judge  Pope  of  the  "doctrine  of  im- 
potence" followed  by  some  Federal  Appellate  Courts 
in  reA'iewing  questions  of  excessive  damages  (supra 
at  306).  We  concur  heartily  with  Judge  Pope's  dis- 
senting criticism  and  would  urge  this  Honorable  Ap- 
pellate Court  to  assert  the  power  of  review  asserted 
by  it  in 

Cobb  v.  Lepisto,  9  C,  1925,  6  F.  (2d)  128 
and 

Dept.  of  Water  &  Power  of  Los  Angeles  v.  An- 
derson, 9  C,  1938,  95  F.  (2d)  577. 
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III. 

CONCLUSION. 

For  the  foregoing  reasons,  Appellant  earnestly  re- 
quests that  the  Honorable  Appellate  Court  reverse  the 
judgment  of  the  trial  Court  herein. 

Dated,  San  Francisco,  California, 
May  12, 1950. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  Slates  Attorney, 

Attorney  for  Appellant. 
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No.  12426. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Harry  D.  Leckas, 

Appellant, 

vs. 

Catalina  Island  Steamship  Line, 

Appellee. 


OPENING  BRIEF. 


This  is  an  appeal  in  Admiralty  from  the  portion  of  a 
final  decree  in  favor  of  respondents  in  the  United  States 
District  Court  for  the  Southern  District  of  California, 
Central  Division,  in  an  action  for  wages  and  maintenance. 
Appellant  sustained  injuries  on  a  sidewalk  in  front  of 
respondents'  dock  on  the  8th  day  of  November,  1946,  to 
the  22nd  day  of  January,  1947,  as  the  result  of  the  in- 
juries sustained  and  remained  an  out-patient  and  was  dis- 
abled by  reason  of  said  injuries  from  said  22nd  day  of 
January,  1947,  to  and  including  the  13th  day  of  April, 
1947. 
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The  pleadings  in  the  District  Court  were : 

(a)  Libel  in  Personam  for  Wages,  Maintenance  and 
Cure  [Ap.  5] ;  Answer  of  Catalina  Island  Steamship  Line, 
a  corporation  [Ap.  10]. 

A  trial  was  had  before  United  States  District  Court 
with  the  Hon.  Wm.  C.  Mathes,  Judge  Presiding.  After 
hearing  the  evidence,  oral  testimony  and  written  documents, 
proctors  for  libelant  and  respondent  argued  the  case.  The 
Honorable  Judge  then  found  in  favor  of  the  libelant  upon 
the  issue  of  maintenance  and  in  favor  of  the  respondents 
upon  the  issue  of  wages  during  the  period  of  libelant's 
disability. 

On  the  26th  day  of  July,  1949,  the  Honorable  Judge 
then  made  his  Order  allowing  libelant  his  maintenance  but 
failed  to  make  any  finding  on  the  question  of  wages  [Ap. 
40],  thereafter  on  the  3rd  day  of  October,  1949,  a  further 
argument  was  had  before  the  Hon.  United  States  District 
Judge  by  proctors  for  libelant  and  respondent  and  at  said 
time  further  evidence  was  taken  and  further  stipulations 
were  entered  into  by  and  between  the  parties  to  said  action 
and  thereupon  the  matter  was  submitted  and  the  Hon. 
United  States  District  Judge  made  his  Findings  of  Fact 
and  Conclusions  of  Law  and  signed  the  same  on  said  3rd 
day  of  October,  1949  [Ap.  42]. 

A  Final  Decree  was  signed  on  the  3rd  day  of  October, 
1949  [Ap.  46]. 

The  Apostles  on  appeal  certified  by  the  Clerk  of  the 
District  Court,  in  addition  to  the  pleadings  and  orders 
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hereinabove  set  forth,  include  the  following:  Assignment 
of  Errors  [Ap.  48] ;  Petition  for  Appeal  without  furnish- 
ing bonds  or  prepayment  of  or  Order  Allowing  Appeal 
without  furnishing  Bond  or  Costs  [Ap.  51];  making  de- 
posit to  secure  fees  or  costs  [Ap.  50] ;  Notice  of  Appeal 
and  Affidavit  of  Mailing  thereof  [Ap.  52]  ;  Praecipe  [Ap. 
54] ;  Assignment  of  Errors  [Ap.  55] ;  Petition  for  Cross- 
Appeal  [Ap.  57] ;  Order  allowing  Cross-Appeal  [Ap.  58] ; 
Notice  of  Cross-Appeal  and  Affidavit  of  Mailing  thereof 
[Ap.  59] ;  and  Notice  of  Filing  Bond  on  Appeal  [Ap.  61]. 

The  jurisdiction  of  the  District  Court  over  actions,  civil 
and  maritime,  involving  claims  for  maintenance  and  cure 
and  damages,  arises  from  Article  III,  Sections  1  and  2 
of  the  United  States  Constitution,  which  provides  that  the 
judicial  power  of  the  United  States  shall  be  vested  in  the 
Supreme  Court  and  such  inferior  courts  as  Congress  may 
establish,  and  that  such  power  shall  extend  to  all  civil 
cause  of  Admiralty  and  Maritime  jurisdiction. 

Jurisdiction  of  civil  causes  of  Admiralty  and  Maritime 
jurisdiction  was  vested  in  the  District  Courts  of  the  United 
States  by  an  Act  of  Congress  on  June  25,  1948,  U.  S. 
C.  A.,  Section  1333. 

Appeals  from  final  decrees  in  Admiralty  are  authorized 
by  Section  128-a  of  the  Judicial  Code,  as  amended  May 
9,  1942  (56  Stat.  L.  272,  28  U.  S.  C.  A.,  Section  225) 
providing  that  the  Court  of  Appeals  shall  have  appel- 
late jurisdiction  to  review  by  appeal,  final  decisions. 


Statement  of  the  Case. 

On  the  2nd  day  of  July,  1946,  libelant  was  employed 
as  an  oiler  on  board  the  U.  S.  "Catalina"  at  Wilming- 
ton, California,  for  a  coast-wise  voyage  and  received  certi- 
ficate of  discharge  from  said  voyage  on  the  9th  day  of 
November,  1946,  immediately  after  he  sustained  an  in- 
jury that  prevented  him  from  continuing  on  such  voyage 
[Ap.  35]   [R.  Tr.  4,  5  and  6]   [Libelant's  #3,  Ap.  35]. 

The  S.  S.  "Catalina"  made  daily  runs  from  Wilming- 
ton to  Avalon,  Catalina  Island,  and  return.  During  the 
summer  months  the  libelant  would  report  for  duty  on  his 
vessel  at  6:00  A.  M.  every  other  day.  On  alternate  days 
he  would  report  at  8:00  A.  M.  [R.  Tr.  26].  After  Labor 
Day,  he  would  report  for  duty  on  the  vessel  at  8 :00  A.M. 
[R.  Tr.  26  and  30].  The  vessel  returned  to  Wilmington 
at  approximately  6:00  P.M.  [R.  Tr.  24].  The  libelant 
had  one  day  off  each  week  [R.  Tr.  21],  and  was  paid  his 
wages  twice  a  month,  on  the  5th  and  20th  day  of  each 
month  [R.  Tr.  22]. 

On  the  day  of  the  accident,  libelant  had  just  completed 
assisting  shutting  down  the  plant  of  the  S.  S.  "Catalina" 
and  left  her  a  little  after  6:00  o'clock  P.  M.  [R.  Tr.  30]. 
He  walked  across  the  dock  at  which  the  vessel  was  moored 
and  unto  a  sidewalk  adjacent  thereto,  when  he  was  struck 
by  a  hit-and-run  automobile  that  ran  upon  the  sidewalk 
inflicting  his  injuries.  At  the  time  libelant  was  on  his 
way  home  for  the  night  [R.  Tr.  27].  [Libelant's  #2, 
Ap.  34.] 

Libelam  was  confined  to  a  hospital  from  the  8th  day 
of  November,  1946,  to  and  including  January  22,  1947, 
for  the  treatment  of  the  injuries  sustained  by  him  on  No- 
vember 8th,  1946  [R.  Tr.  5]. 
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Libelant  returned  to  his  work  in  the  employ  of  re- 
spondents on  April  14,  1947  [R.  Tr.  5  and  6]. 

Libelant  was  a  member  of  a  Union  which  had  a  contract 
with  respondent  covering  wages,  hours  and  other  condi- 
tions of  employment.  [Libelant's  Exhibit  #1,  Ap.  17;  R. 
Tr.  9,  10  and  11]. 

Edward  Leroy  Mussetter,  the  master  of  the  S.  S.  "Cata- 
lina"  testified  that  orders  to  replace  crew  members  were 
placed  through  a  Hiring  Llall  and  it  was  specified  whether 
the  man  desired  was  to  be  for  relief  or  a  steady  man  [R. 
Tr.  39]. 

From  the  evidence  the  District  Court  found  that  the 
libelant  was  employed  on  the  S.  S.  "Catalina"  as  a 
permanent  employee  [Ap.  43],  and  the  Court  found  that 
libelant  was  in  the  service  of  his  vessel  when  he  received 
the  injuries  complained  of  on  November  8,  1946  [Ap. 
44].  The  Court  further  found  that  the  libelant  was  hos- 
pitalized from  November  8,  1946,  to  and  including  Janu- 
ary 22,  1947,  and  was  an  outpatient  from  the  22nd  day  of 
January,  1947,  to  and  including  the  13th  day  of  April, 
1947,  and  on  the  14th  day  of  April,  1947,  was  able  to  re- 
turn to  his  former  employment  with  the  respondent  [Ap. 
44]. 

The  Court  found  and  concluded  that  libelant  was  en- 
titled to  maintenance  for  the  period  of  81  days  at  the  rate 
of  $4.50  per  day  and  that  respondent  was  entitled  to  a 
credit  in  the  sum  of  $200.00  which  was  paid  to  libelant 
for  a  lease  [Ap.  44;  R.  Tr.  76].  The  Court  concluded 
and  found  that  libelant  was  not  entitled  to  recover  wages 
for  any  period  during  which  he  was  disabled  by  reason 
of  the  injury  sustained  in  the  service  of  his  vessel  [Ap.  44]. 


Assignment  of  Errors. 
The  assignment  of  errors  upon  which  the  appellant 
relies  are  set  forth  in  the  appendix  to  this  brief,  and 
are  summarized  in  the  following  statement  of  points 
involved  in  this  appeal. 

a.  The  District  Court  erred  in  denying  appellant  full 
wages  during  the  entire  period  he  was  disabled  by  reason 
of  the  injuries  sustained  by  him  while  in  the  service  of 
the  ship  operated  by  respondent,  Catalina  Island  Steam- 
ship Line,  a  corporation. 

b.  The  District  Court  erred  in  not  rinding  that  appel- 
lant was  entitled  to  recover  wages  in  the  sum  of  $3,799.88 
for  the  period  of  November  9,  1946,  to  and  including 
the  13th  day  of  April,  1947. 

Outline  of  Argument. 

I.  This  appeal  is  a  trial  de  novo. 

II.  Appellant  is  entitled  to  recover  his  wages  from  the 
9th  day  of  November,  1946,  to  and  including  the  13th 
day  of  April,  1947. 
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ARGUMENT. 

I. 

This  Appeal  is  a  Trial  De  Novo.  No  Authority  Is 
Necessary  to  Establish  This  Point  on  the  Ninth 
Circuit. 

II. 

Appellant  Is  Entitled  to  Recover  Full  Wages  During 
the  Period  of  His  Disability. 

There  is  no  dispute  as  to  the  pertinent  facts.  Appellant 
had  been  employed  on  the  S.  S.  "Catalina"  as  an  oiler 
since  the  2nd  day  of  July,  1946,  until  the  date  of  his  in- 
jury on  November  8  of  the  same  year.  The  S.  S.  "Cata- 
lina" made  daily  trips  from  Wilmington  to  Avalon  and 
return.  Appellant  was  in  the  immediate  vicinity  of  the 
dock  at  which  the  S.  S.  "Catalina"  was  moored  when  he 
sustained  his  injuries. 

The  law  applicable  to  the  case  is  well  settled.  In  The 
Osceola,  189  U.  S.  159,  the  Court  stated: 

"Upon  a  full  review,  however,  of  English  and 
American  authorities  upon  these  questions  we  think 
the  law  may  be  considered  as  settled  upon  the  follow- 
ing propositions: 

1.  That  the  vessel  and  her  owners  are  liable,  in 
case  a  seaman  falls  sick,  or  is  wounded,  in  the  ser- 
vice of  the  ship,  to  the  extent  of  his  maintenance  and 
cure,  and  to  his  wages,  at  least  so  long  as  the  voyage 
is  continued    .    .    ." 


This  case  has  been  consistently  followed  down  to  the 
present  date. 

O'Donnell  v.  Great  Lakes  Dredge  Co.,  127  F.  2d 

901; 
Mason  v.  Evanisevich,  131  F.  2d  858; 
Pacific  Mail  S.  S.  Co.  v.  Lucas,  264  Fed.  938; 

Longstreet  v.  Steamboat  S.  S.  "Springer,"  4  Fed. 
671; 

Jones  v.  Waterman  S.  S.  Corp.,  155  F.  2d  992,  996. 

See,  also: 

Farrell  v.  U.  S.  A.,  336  U.  S.  511. 

Particularly  applicable  to  the  present  case  is  the  deci- 
sion in  Enochsson  v.  Free  port  Sulphur  Co.,  7  F.  2d  674. 
In  that  case  Enochsson  was  a  member  of  the  crew  of  the 
"Freeport  Sulphur  No.  1"  on  coastwise  articles  for  a 
term  not  to  exceed  six  calendar  months.  A  number  of 
trips  were  made  by  the  "Freeport  Sulphur  No.  1" 
shuttling  back  and  forth  between  the  same  ports.  The 
court  held  that  the  employment  did  not  terminate  at  the 
end  of  one  particular  passage  to  a  particular  port  and  re- 
turn but  for  the  full  period  of  the  contract. 

There  can  be  no  question  that  appellant  was  employed 
during  the  seasonal  operation  of  the  S.  S.  "Catalina"  to 
which  vessel  he  returned  as  soon  as  he  had  recovered  from 
his  injury.  The  Court  found  that  appellant  was  a  steady 
employee  and  thus  it  was  bound  to  award  wages  for  the 
duration  of  the  employee's  contract.  The  failure  of  the 
Court  to  award  wages  to  appellant  is  inconsistent  with  the 
findings  as  to  his  employment. 


Conclusion. 

It  is  respectfully  submitted  that  appellant  herein  is  en- 
titled to  recover  his  full  wages  from  November  9,  1946, 
to  and  including  the  13th  day  of  April,  1947,  and  that 
the  decree  of  the  United  States  District  Court  herein  deny- 
ing the  wages  to  appellant  should  be  reversed. 

Respectfully  submitted, 

David  A.  Fall, 

Proctor  for  Appellant. 


APPENDIX. 

I. 

The  District  Court  erred  in  finding  that  it  is  not  true 
that  by  reason  of  the  premises  of  its  findings  of  fact  that 
libelant  is  entitled  to  recover  wages  from  respondent  herein 
from  the  9th  day  of  November,  1946,  to  the  13th  day  of 
April,  1947. 

II. 

The  District  Court  erred  in  not  finding  that  the  libelant 
was  entitled  to  recover  his  full  wages  during  the  entire 
period  of  his  disability  from  the  9th  day  of  November, 
1946,  to  and  including  the  13th  day  of  April,  1947. 

III. 

The  District  Court  erred  in  not  finding  that  the  libelant 
was  entitled  to  recover  from  respondent  his  wages  from  the 
9th  day  of  November,  1946,  to  and  including  the  26th  day 
of  June,  1947,  in  the  sum  of  $3,799.88. 

IV. 

The  District  Court  erred  in  not  finding  that  the  libelant 
was  entitled  to  recover  his  wages  during  the  period  of 
time  that  he  was  disabled  and  incapacitated  from  work 
as  the  result  of  injuries  sustained  while  in  the  service  of 
the  S.  S.  "Catalina." 
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Catalina  Island  Steamship  Line, 

Cross- A  ppellan  t . 

vs. 
Harry  D.  Leckas, 

Cross-Appellee. 


APPELLEE'S  BRIEF. 


Preliminary  Statement. 

Appellee  will  answer  appellant's  opening  brief  and  under 
separate  headings  will  then  present  its  points  in  support 
of  its  cross-appeal. 

Appellee  does  not  believe  that  the  appellant  has  set  forth 
a  sufficient  statement  of  the  case  to  give  the  Court  the 
entire  picture  involved  on  these  appeals.  Appellee  does 
not  agree  that  appellant's  "Statement  of  the  Case"  is  com- 
plete and  will  set  forth  its  own  view  of  the  record. 
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Statement  of  the  Case. 

From  the  time  the  libelant  became  employed  by  the 
Catalina  Island  Steamship  Line,  then  known  as  Wilming- 
ton Transportation  Company,  up  to  and  including  the  day 
he  sustained  his  injury,  he  was  at  all  times  a  member  of 
the  Pacific  Coast  Marine  Firemen,  Oilers,  Watertenders  & 
Wipers  Association.     [Rep.  Tr.  p.  10.] 

A  contract  between  the  union  of  which  the  appellant 
was  a  member  and  the  respondent  was  offered  in  evidence 
as  Libelant's  Exhibit  1.  [Rep.  Tr.  p.  9.]  It  was  agreed 
by  libelant  that  said  contract  "sets  forth  the  terms  of  the 
employment."     [Rep.  Tr.  p.  22,  lines  10-12.] 

The  written  contract  is  in  two  sections.  The  original 
agreement  which  became  effective  October  15,  1945,  ap- 
pears in  the  Apostles  commencing  at  page  22.  An  amend- 
ment thereof  appears  in  the  Apostles  commencing  at  page 
18  and  this  amendment  provides  that  it  was  effective  as  of 
July  1,  1946,  with  an  expiration  date  of  December  31, 
1946,  or  thereafter  on  due  notice. 

No  evidence  was  introduced  showing  that  this  contract 
was  continued  in  force  after  December  31,  1946. 

The  contract  provided  for  a  "daily  rate  of  pay"  in  so  far 
as  the  employees  covered  by  the  agreement  are  concerned 
and  with  particular  reference  to  an  oiler,  the  daily  rate 
of  pay  was  fixed  at  $10.88.  Overtime  work  between 
8  A.  M.  and  5  P.  M.  any  day  was  to  be  paid  at  the  rate 
of  $1.50  per  hour.  Overtime  work  between  5  P.  M.  and 
8  A.  M.  was  to  be  paid  for  at  the  rate  of  $1.70  per  hour. 

The  contract  and  the  amendment  thereof  were  executed 
at  Wilmington,  California.     [Ap.  pp.  33  and  20.] 
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It  was  stipulated  that  on  November  8,  1946,  the  libelant, 
upon  completing  his  work  for  that  day  aboard  the  SS 
Catalina,  left  the  vessel,  proceeded  through  the  premises 
occupied  by  the  respondent  and  known  as  the  Terminal 
Building,  and  entered  a  public  street  in  Wilmington  known 
as  Water  Street,  crossed  the  street  car  tracks  which  are 
located  north  of  the  building  occupied  by  the  respondent 
as  a  terminal,  and  got  upon  the  public  sidewalk  on  Water 
Street,  turned  to  the  west  and  was  walking  down  the 
sidewalk  in  a  westerly  direction,  at  which  time  he  was 
struck  by  an  automobile;  and  that  as  a  result  of  that 
accident  libelant  sustained  bodily  injuries  and  was  con- 
fined to  the  San  Pedro  Hospital  and  the  McCornack 
General  Hospital  from  the  8th  day  of  November,  1946, 
and  then  again  in  the  San  Pedro  Hospital,  after  having 
been  confined  in  the  McCornack  General  Hospital,  and  was 
discharged  from  the  San  Pedro  Hospital  on  the  22nd  day 
of  January,  1947.     [Rep.  Tr.  p.  4,  line  21,  to  p.  5,  line  20.] 

It  was  stipulated  that  Libelant's  Exhibit  2  depicts  the 
physical  situation  existing  on  the  day  of  the  accident.  At 
the  bottom  is  a  diagram  purporting  to  represent  the  SS 
Catalina  and  then  on  the  land  side  of  the  Catalina  are  the 
premises  occupied  by  the  respondent.  The  space  north 
of  the  premises  shows  the  public  street.  The  path  of  Mr. 
Leckas  appears  on  the  diagram,  showing  how  he  got  to  the 
place  where  he  was  hurt.  [Rep.  Tr.  p.  11,  line  24,  to 
p.  12,  line  10.] 

It  was  stipulated  that  the  libelant  was  never  served  any 
meals  aboard  the  vessel.     [Rep.  Tr.  p.  15,  lines  15-17.] 

It  was  stipulated  that  the  voyage  of  the  SS  Catalina, 
the  vessel  involved,  between  Los  Angeles  Harbor  and 
Catalina  Island,  is  a  coastwise  voyage;  that  the  vessel  is 


to  be  treated  as  a  coastwise  vessel  and  that  each  voyage 
is  a  coastwise  voyage.  [Rep.  Tr.  p.  16,  line  21,  to  p.  17, 
line  6.] 

Libelant  had  been  employed  on  the  SS  Catalina  through 
a  hiring  hall     [Rep.  Tr.  p.  17,  lines  15-25.] 

Libelant  received  his  pay  twice  a  month,  on  the  5th  and 
the  20th  of  each  month.     [Rep.  Tr.  p.  22,  lines  14-17.] 

The  men  in  the  engine  room  crew  leave  the  vessel  as 
soon  as  they  shut  down  the  plant.  Every  evening  the 
plant  is  shut  down.  As  soon  as  the  plant  is  shut  down 
everybody  leaves  the  ship.  [Rep.  Tr.  p.  24,  line  4,  to 
p.  25,  line  4.] 

In  June  of  1946  the  libelant  lived  at  484  West  Third 
Street,  San  Pedro,  and  had  lived  there  since  May  29,  1946. 
During  the  time  when  he  was  working  aboard  the  Catalina 
he  was  not  furnished  any  meals  aboard  the  vessel  and 
wasn't  furnished  any  sleeping  quarters.  Each  day  when 
he  finished  his  work  he  went  home.  [Rep.  Tr.  p.  28, 
lines  2-15.] 

Libelant  went  down  to  the  vessel  at  8  o'clock  in  the 
morning  as  a  regular  thing  unless  the  engineer  told  him 
the  night  before  to  come  back  at  6  A.  M.  He  received 
overtime  for  the  two  hours  between  6  A.  M.  and  8  A.  M. 
on  those  days  when  he  was  told  to  come  down  early.  He 
also  received  overtime  for  all  work  performed  after 
5  o'clock  P.  M.  On  one  day  during  each  week  libelant 
didn't  do  any  work  at  all  and  didn't  go  down  to  the  vessel 
on  that  day.     [Rep.  Tr.  p.  29,  lines  5-25.] 

Libelant's  hours  at  the  time  of  the  accident  were  from 
8  A.  M.  to  12  noon  and  from  1  P.  M.  to  5  P.  M.  He 
happened  to  be  on  the  watch  which  brought  the  ship  back 
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to  the  mainland  at  that  time.    That  was  the  reason  he  was 
shutting  the  plant  down.     [Rep.  Tr.  p.  30,  lines  11-16.] 

There  was  never  a  day  when  libelant  was  called  from 
his  home  at  night  to  come  down  to  the  ship.  [Rep.  Tr. 
p.  31,  lines  9-11.] 

During  all  the  time  libelant  was  working  aboard  the 
Catalina  he  supported  himself  by  providing  his  own  lodg- 
ing and  purchased  all  food  out  of  his  earnings.  [Rep.  Tr. 
p.  33,  lines  4-8.] 

Respondent's  Exhibit  A  [immediately  following  Apostles 
p.  35]  is  a  report  of  ship  personnel  not  shipped  or  dis- 
charged before  a  United  States  Shipping  Commissioner 
and  covers  voyages  of  the  SS  Catalina  from  No.  4864 
to  No.  4889. 

Edward  Mussetter,  the  master  of  the  SS  Catalina,  testi- 
fied without  contradiction  or  conflict,  that  the  figures 
"4864  to  4889"  shown  on  Respondent's  Exhibit  A  covered 
twenty-five  or  twenty-six  separate  voyages.  [Rep.  Tr. 
p.  36,  lines  7-24.] 

During  the  time  Edward  Mussetter  was  master  of  the 
SS  Catalina  the  crew  members  did  not  at  any  time  sign 
any  articles  of  any  kind  pertaining  to  the  vessel.  The 
only  papers  they  ever  signed  were  their  social  security 
and  unemployment  insurance  papers.  When  the  SS  Cata- 
lina was  tied  up  at  the  dock  at  Wilmington  at  the  end  of 
each  voyage,  the  crew  members  never  asked  permission 
from  the  master  to  go  ashore.  [Rep.  Tr.  p.  37,  lines 
12-21.] 

It  was  stipulated  that  from  May  18,  1946,  to  Novem- 
ber 8,  1946,  libelant  earned  basic  wages  of  $10.88  per  day 
which  with  overtime  amounted  to  $2,204.22;  that  he  was 
paid  for  121  meals  at  one  dollar  per  meal,  amounting  to 


gross  earnings  of  $2,325.22;  that  income  tax  withheld 
amounted  to  $358.25,  state  unemployment  insurance  with- 
held amounted  to  $23.26,  federal  old  age  insurance 
amounted  to  $23.26,  and  that  his  net  earnings  were 
$1,920.45.     [Rep.  Tr.  p.  41,  line  24,  to  p.  42,  line  8.] 

L.  H.  Connor,  Operating  Manager  of  the  respondent, 
testified  that  when  the  vessel  left  Wilmington  in  the  morn- 
ing and  then  got  back  in  the  evening  the  company  had  no 
intention  of  sending  the  vessel  out  on  more  voyages  or 
trips.     [Rep.  Tr.  p.  43,  lines  16-20.] 

A  stipulation  with  reference  to  this  situation  is  shown 
by  the  following  portion  of  the  record : 

"Mr.  Gallagher :  On  any  day.  What  I  am  trying 
to  prove,  your  Honor,  is  simply  this:  They  have  a 
schedule.  When  both  ships  were  operated  they  left  at 
a  certain  time  and  they  were  supposed  to  get  back 
at  a  certain  time.  When  they  were  back  and  docked 
there  wasn't  any  other  work  for  the  ship  to  do.  In 
other  words,  nobody  would  show  up  with  freight  or 
they  wouldn't  take  passengers  any  place.  It  was  just 
over  in  the  morning  and  back  in  the  afternoon,  and 
that  was  the  end  of  it. 

The  Court :  There  is  nothing  to  do  until  tomorrow, 
ordinarily  ? 

Mr.  Gallagher:    That  is  right. 

The  Court:     There  is  no  issue  about  that? 

Mr.  Fall:  There  is  no  issue  about  it,  no.  I  mean, 
I  would  stipulate  that  was  the  fact. 

The  Court:  You  stipulate  this  vessel  carried  both 
passengers  and  freight? 

Mr.  Fall:    Yes. 

Mr.  Gallagher :    Yes,  your  Honor. 
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The  Court:  Normally,  as  I  understand  your  posi- 
tion, it  is  that  once  the  ship  ties  up  on  the  return  trip 
in  the  evening  of  any  given  day,  there  is  no  business 
contemplated  until  the  next  morning. 

Mr.  Fall:     That  is  correct. 

Mr.  Gallagher:  That  is  correct,  your  Honor." 
[Rep.  Tr.  p.  43,  line  23,  to  p.  44,  line  22.] 

Outline  of  Argument. 

Appellee  will  argue  in  this  section  of  the  brief  only  the 
proposition  that  the  libelant  is  not  entitled  to  recover  wages 
from  the  9th  day  of  November,  1946,  for  any  period  of 
time  thereafter. 

ARGUMENT. 
POINT  I. 

Appellant  Is  Not  Entitled  to  Recover  Wages  During 
the  Period  of  His  Disability. 

The  first  important  proposition  involved  is  the  failure 
of  the  libelant  to  prove  that  the  SS  Catalina  was  actually 
in  operation  at  any  time  subsequent  to  November  30, 
1946.  Respondent's  Exhibit  A  might  suffice  as  proof 
of  the  fact  that  the  vessel  operated  up  to  and  including 
November  30,  1946,  but  does  not  constitute  proof  that  the 
vessel  was  operated  thereafter  during  the  period  within 
which  the  libelant  claims  wages. 

The  second  important  proposition  is  that  in  the  Assign- 
ments of  Error  the  appellant  claims  that 

"the  district  court  erred  in  not  finding  that  the  libel- 
ant was  entitled  to  recover  from  respondent,  wages 
from  the  9th  day  of  November,  1946  to  and  includ- 
ing the  26th  day  of  June,  1947,  in  the  sum  of 
$3,799.88."     (Appendix,  App.  Op.  Br.  par.  III.) 


The  uncontradicted  evidence  shows  that  the  libelant  was 
re-employed  on  the  14th  day  of  April,  1947.  The  elapsed 
time  between  May  18,  1946,  and  November  8,  1946,  was 
171  days.  The  uncontradicted  evidence,  consisting  of  a 
stipulation,  was  that  the  gross  amount  of  actual  earnings 
by  the  appellant  consisting  of  basic  wages  at  $10.88  per 
day  plus  overtime,  was  the  sum  of  $2,204.22  from  May 
18,  1946,  to  November  8,  1946. 

The  elapsed  time  between  November  8,  1946,  and  April 
13,  1947,  is  157  days.  This  would  be  slightly  in  excess  of 
22  weeks  and  if  the  libelant  had  proved,  which  he  did  not, 
that  he  would  have  been  employed  six  days  of  each  week 
during  said  22  weeks,  he  would  have  earned  basic  wages 
of  $65.28  per  week  or  a  total  of  $1,436.16.  The  libelant 
would  certainly  not  be  entitled  to  overtime  on  some  con- 
jectural basis  and  neither  would  he  be  entitled  to  sub- 
sistence of  a  dollar  per  meal  for  the  simple  reason  that 
while  he  was  actually  working  he  was  allowed  this  one 
dollar  solely  because  of  the  fact  that  he  had  missed  a  meal 
on  121  days  of  the  total  number  of  days  he  worked 
between  May  18,  1946,  and  November  8,  1946. 

The  appellant  has  certainly  failed  to  support  his  Assign- 
ment of  Error  No.  III. 

Appellee  respectfully  contends,  in  view  of  the  fact  that 
the  contract  between  the  union  and  the  respondent  is  a 
California  contract,  that  the  law  of  California  will  prevail 
in  construing  said  contract. 

Pursuant  to  the  provisions  of  Section  3001  of  the  Labor 
Code  of  California 

"a  servant  is  presumed  to  have  been  hired  for  such 
length  of  time  as  the  parties  adopt  for  the  estimation 
of  wages.    A  hiring  at  a  yearly  rate  is  presumed  to 


be  for  one  year ;  a  hiring  at  a  daily  rate,  for  one  day ; 
a  hiring  by  piece  work,  for  no  specified  term." 

Section  3002  of  the  same  code  provides 

"in  the  absence  of  any  agreement  or  custom  as  to  the 
term  of  service,  the  time  of  payment,  or  the  rate  or 
value  of  wages,  a  servant  is  presumed  to  be  hired  by 
the  month,  at  a  monthly  rate  of  reasonable  wages,  to 
be  paid  when  the  service  is  performed." 

Section  3003  of  the  same  code  provides  that 

"if  after  the  expiration  of  an  agreement  respecting 
the  wages  and  the  term  of  service,  the  parties  con- 
tinue the  relation  of  master  and  servant,  they  are 
presumed  to  have  renewed  the  agreement  for  the 
same  wages  and  term  of  service." 

The  evidence  shows,  without  conflict,  and  is  supported 
by  stipulation  and  agreement  of  the  parties,  that  on  each 
day  there  was  a  separate  and  distinct  voyage  of  the  SS 
Catalina.  The  written  contract  provides  for  wages  at  a 
daily  rate. 

Pursuant  to  the  provisions  of  the  written  contract  be- 
tween the  union  and  the  respondent,  there  was  no  obliga- 
tion of  any  kind  or  character  imposed  upon  the  appellant 
to  perform  any  kind  of  work  or  labor  for  the  respondent 
for  any  period  in  excess  of  one  day  and  there  is  likewise 
no  obligation  on  the  part  of  the  appellee  to  employ  the 
appellant  for  more  than  one  day.  The  appellant  could  have 
quit  at  the  end  of  any  particular  day  and  voyage  without 
violating  any  provision  of  the  contract  and  the  same 
privilege  was  accorded  the  appellee  in  that  it  could  have 
discharged  the  appellant  at  the  end  of  any  particular  day 
and  voyage. 
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Contrasted  with  the  foregoing  situation  is  the  usual 
ag  eement  contained  in  shipping  articles  where  a  seaman 
binds  himself  for  a  particular  voyage,  the  extreme  length 
of  time  of  such  voyage  usually  being  stated.  If  a  seaman 
is  employed  on  a  coastwise  voyage  fro:::  Los  Angeles  :: 
Seattle  and  return  he.  of  course,  is  entitled  to  retain  his 
employment  in  the  absence  of  misconduct  until  the  coas:- 
yage  is  completed  and  the  same  is  true  with  ref  er- 
e::ce  to  ::reig::  voyages.  Such  contracts  are  sometimes 
cast  in  the  form  referred  to  in  the  case  which  appellant 
seems  to  rely  upon  in  support  of  his  contention. 

In  the  case  of  Enochsson  :  port  Sulphur  Cc.  7  F. 

_       74,  the  shipping  articles  provided  as  follows : 

"It  is  agreed  between  the  master  and  the  seamen  or 
mariners  of  the  steamship  F  r  e  e  7 :  r :   S :: 1  7 h .:  r  X  0    1 . 
York,  of  which  C.   G.   Haslund   is   a:   present 
master,  or  whoever  shall  go  for  n:as:er.  now  bound 
rom    the    por:      :     Frce.r;.    Texas,    to    Tampico, 
Mexico,  and  return:  also  trading  to  or  between  the 
United   States  and  the  Republic  of  Mexico  or   the 
West  Indies  as  the  master  may  direct,  and  such  other 
ports  and  places  in  any  part  of   the  world   as  the 
ister  may   :  re::,  and  back  to  a  final  p:r:    ::    re- 
charge in  the  United  States  fan    a   term   of  time  not 
calendar  months."       Emphasis  added.) 

I:  is  a:  Mice  apparent  from  the  provisions  of  the  articles 
that  :        Eelant  referred  :     in  sa      case,  who  was  signed 

as  third  :::a:e.  bound  hinisei:   :     serve  the  vessel   for  at 
leas:  six  months. 

I::  Mason  v.  Evamsevich,   151   F.  2a  B58,  the  seaman 

had :  en:  ._    ed  :or  a  nshine  seas:::. 
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There  is  nothing  in  the  written  contract  involved  in  the 
case  at  bar  which  specifies  that  the  appellant  was  to  be 
employed  for  any  period  of  time  beyond  a  day. 

The  appellant  contends,  at  the  bottom  of  page  8  of  his 
opening  brief,  that 

"there  can  be  no  question  that  appellant  was  employed 
during  the  seasonal  operation  of  the  SS  'Catalina'  to 
which  vessel  he  returned  as  soon  as  he  had  recovered 
from  his  injury." 

There  is  considerable  question  about  this  contention 
made  by  the  appellant,  particularly  in  view  of  the  fact  that 
he  does  not  refer  to  any  evidence  or  any  portion  of  the 
contract  which  supports  his  gratuitous  statement. 

The  appellant  in  the  case  at  bar  was  free  to  do  as  he 
pleased  from  the  time  he  left  the  vessel  until  the  time  he 
reported  for  duty  the  next  morning.  There  is  absolutely 
nothing  in  the  written  contract  which  requires  him  to 
obtain  shore  leave. 

It  is  true  that  the  trial  court  found  that 

"the  respondent  herein  employed  the  libelant  as  an 
oiler  upon  the  SS  'Catalina'  as  a  permanent  employee 
at  wages  in  the  sum  of  $10.88  per  day,  overtime,  and 
one  dollar  per  day  subsistence,  on  a  six  day  per  week 
basis."     [Ap.  p.  43.] 

But  this  Court  is  not  bound  by  any  finding  made  by 
the  trial  court  in  an  admiralty  case  and  this  is  particularly 
true  when  a  finding  is  not  supported  by  substantial  evi- 
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dence.  It  is  also  the  law  as  it  is  understood  by  appellee 
that  this  Honorable  Court  is  not  bound  to  accept  a  finding 
made  by  a  trial  court  in  an  admiralty  case  if  the  evidence 
on  the  subject  is  uncontradicted  so  that  there  is  no  ques- 
tion of  credibility  of  witnesses  involved. 

Appellant  also  contends  that  the  fact  that  the  trial  judge 
found  he  was  "a  permanent  employee"  means  that  he  was 
on  the  pay  roll  ad  infinitum. 

It  is  respectfully  contended  by  appellee  that  the  appel- 
lant has  not  shown  any  good  reason  upon  which  the  decree 
of  the  trial  judge  to  the  effect  that  the  appellant  was  not 
entitled  to  wages  should  be  reversed  or  interfered  with. 
Judge  Mathes  gave  this  matter  careful  consideration  and 
appellee  respectfully  contends  that  the  decision  and  decree 
of  the  trial  court  with  reference  to  wages  was  correct  and 
in  strict  accordance  with  the  applicable  law. 
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CROSS-APPELLANT'S  BRIEF. 

In  accordance  with  the  suggestion  made  by  the  Clerk 
of  this  Honorable  Court  in  his  letter  under  date  of  Decem- 
ber 23,  1949,  the  reply  brief  of  the  appellee  and  its  brief 
as  cross-appellant  are  incorporated  under  one  cover. 

Preliminary  Statement. 

Cross-appellant,  by  reference  thereto,  incorporates  herein 
that  portion  of  appellant's  opening  brief  set  forth  on  pages 
2  and  3,  with  the  same  effect  as  though  repeated  verbatim 
here. 

Statement  of  the  Case. 

Cross-appellant  incorporates,  by  reference  thereto,  its 
"Statement  of  the  Case"  contained  in  its  Reply  to  Appel- 
lant's Opening  Brief,  and  in  addition  thereto  sets  forth 
the  following: 

The  trial  court  found  that  prior  to  the  8th  day  of 
November,  1946, 

"respondent  herein  employed  the  libelant  as  an  oiler 
upon  the  SS  'Catalina'  as  a  permanent  employee  at 
wages  in  the  sum  of  $10.88  per  day,  overtime,  and 
one  dollar  per  day  subsistence,  on  a  six  day  per  week 
basis."     [Ap.  p.  43.] 

The  trial  court  also  found 

"that  on  the  8th  day  of  November,  1946,  (while) 
libelant  was  leaving  the  premises  of  the  respondent, 
at  Wilmington,  California,  and  in  the  service  of  his 
vessel,  (he)  was  struck  by  an  automobile  inflicting  in- 
juries upon  him.  .  .  ."  (Matter  in  parentheses 
added  for  the  reason  that  the  omissions  are  no  doubt 
typographical  errors.)     [Ap.  pp.  43-44.] 
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The  trial  court  also  found 

"that  libelant  is  entitled  to  recover  maintenance  for  a 
period  of  81  days  at  a  rate  of  $4.50  per  day  all  to  the 
sum  of  $364.50  on  account  of  which  respondent,  on' 
February   27,    1947,    paid    to   libelant    the    sum    of 
$200.00."     [Ap.  p.  44.] 

Assignment  of  Errors. 

The  Assignment  of  Errors  upon  which  the  cross-appel- 
lant relies  are  set  forth  in  the  Appendix  to  this  brief,  and 
are  summarized  in  the  following  statement  of  points  in- 
volved in  the  cross-appeal. 

I. 

THE  DISTRICT  COURT  ERRED  IN  FINDING  THAT  THE 
CROSS-APPELLEE  WAS  EMPLOYED  AS  A  PEAMANENT  EM- 
PLOYEE, THAT  HE  WAS  INJURED  WHILE  LEAVING  THE 
PREMISES  OF  RESPONDENT  AND  WAS  IN  THE  SERVICE  OF 
HIS  VESSEL  AT  THE  TIME  HE  WAS  STRUCK  BY  AN  AUTO- 
MOBILE. 

II. 

THE  DISTRICT  COURT  ERRED  IN  FINDING  THAT  THE 
LIBELANT  WAS  ENTITLED  TO  RECOVER  MAINTENANCE  IN 
ANY    SUM   WHATSOEVER. 

III. 

THE  DISTRICT  COURT  ERRED  IN  CONCLUDING  THAT  LL 
BELANT  IS  ENTITLED  TO  RECOVER  FROM  RESPONDENT  THE 
SUM  OF  $164.50  AND  HIS  COSTS  OF  COURT. 
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Outline  of  Argument. 

1.  This  appeal  is  a  trial  de  novo. 

2.  Cross-appellee  was  not  entitled  to  recover  any  main- 
tenance. 

3.  Cross-appellee  was  not  employed  as  a  permanent 
employee  but  was  employed  on  a  daily  basis.  Each  day 
there  was  a  complete  voyage  and  the  cross-appellee  had 
concluded  all  of  his  services  and  was  not  subject  to  the 
call  of  duty  and  was  therefore  not  entitled  to  any  mainte- 
nance whatever.  He  was  not  leaving  the  premises.  He 
had  left  the  premises  and  was  on  a  public  sidewalk. 

ARGUMENT. 

I. 

This  Appeal  Is  a  Trial  De  Novo. 

This  Honorable  Court  has  rendered  so  many  decisions 
holding  that  an  admiralty  appeal  is  a  trial  de  novo  that 
citation  of  authority  is  unnecessary  to  establish  this  con- 
tention. 

II. 

The  Evidence  Does  Not  Support  the  Finding  That 
Libelant  Was  a  Permanent  Employee  of  Re- 
spondent. 

The  written  contract  pursuant  to  which  the  cross-appel- 
lee became  an  employee  of  the  cross-appellant  has  been 
referred  to  in  that  portion  of  this  brief  answering  the  con- 
tentions of  the  appellant.  In  the  interests  of  brevity  it 
seems  unnecessary  to  repeat  what  has  been  said  with  refer- 
ence to  that  contract,  its  legal  effect,  and  the  statutes  of  the 
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State  of  California  applicable  thereto.  For  that  reason 
the  argument  set  forth  in  appellee's  reply  brief  is  by 
reference  thereto  incorporated  herein. 

Cross-appellant  earnestly  suggests  that  the  rinding  made 
by  the  learned  trial  judge  with  reference  to  the  proposition 
that  "respondent  herein  employed  the  libelant  as  an  oiler 
upon  the  S.S.  'Catalina'  as  a  permanent  employee"  was  an 
inadvertence.  Certainly  the  trial  judge  did  not  intend  to 
make  any  such  finding.  However  the  fact  is  that  the  find- 
ing appears  in  the  record  and  cross-appellant  therefore 
contends  that  there  is  absolutely  no  evidence  in  the  record 
which  will  support  this  finding.  The  contract  shows  that 
the  cross-appellee  was  employed  on  a  daily  basis.  The 
entire  proposition  is,  in  the  final  analysis,  left  to  the  sound 
discretion  of  this  Honorable  Court  trying  this  case  de 
novo.  This  particular  finding  should  be  corrected  by  this 
Honorable  Court  by  striking  out  the  word  "permanent" 
and  also  striking  out  the  words  "on  a  six  day  per  week 
basis." 

In  all  probability  the  libelant  did  work  approximately 
six  days  of  each  week  between  May  18,  1946,  and  No- 
vember 8,  1946,  but  that  fact  does  not  establish  his  conten- 
tion that  he  was  employed  on  a  weekly  basis  or  on  a  per- 
manent basis.  As  a  matter  of  law  there  could  not  be  an 
employment  on  a  "permanent"  basis.  "Permanent"  means 
forever. 
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III. 

The  Evidence  Does  Not  Support  the  Findings  of  the 
Trial  Court  That  the  Cross-Appellee  Is  Entitled 
to  Maintenance. 

It  is  well  settled  that  whenever  a  seaman  is  injured  in 
the  service  of  his  vessel  he  is  entitled  to  maintenance  until 
a  maximum  degree  of  cure  is  effected.  Cross-appellant 
respectfully  contends  that  this  rule  does  not  mean  that  a 
seaman  employed  on  the  basis  upon  which  cross-appellee 
was  employed  and  who  was  completely  free  of  all  possible 
duties  to  the  vessel  from  the  time  he  left  it  each  night 
until  he  got  back  in  the  morning  is  entitled  to  be  main- 
tained at  the  expense  of  the  vessel  when  he  is  struck  by  a 
hit-and-run  driver  on  a  public  sidewalk.  There  is  no  ques- 
tion with  reference  to  any  period  of  recreation  involved  in 
this  case.  Neither  is  there  any  proposition  involving  shore 
leave.  The  cross-appellee  had  his  own  home  and  went 
there  every  night. 

It  is  respectfully  contended  that  the  United  States 
Supreme  Court  went  about  as  far  as  any  court  should  go 
with  reference  to  the  question  of  maintenance  in  the  case 
of  Aguilar  v.  Standard  Oil  Co.,  318  U.  S.  724,  87  L.  Ed. 
1107.  There  is,  however,  nothing  in  that  decision  which 
supports  an  award  of  maintenance  to  a  man  in  the  status 
of  cross-appellee.  In  all  of  the  cases  with  which  cross- 
appellant  is  familiar,  the  seamen  who  have  been  awarded 
maintenance  have  been  employed  on  a  24-hour  basis  for 
periods  of  time  extending  from  the  beginning  of  the  term 
of  employment  to  the  end  thereof.  That  situation  does  not 
exist  in  the  case  at  bar. 
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Conclusion. 

It  is  respectfully  contended  that  the  decree  denying 
wages  should  be  affirmed  and  the  decree  awarding  main- 
tenance to  the  cross-appellee  should  be  reversed. 

Respectfully  submitted, 

Lasher  B.  Gallagher, 

Proctor  for  Appellee  and  Cross- Appellant, 
Catalina  Island  Steamship  Line. 


APPENDIX. 

I. 

The  evidence  is  insufficient  to  support  the  rinding  that 
prior  to  the  8th  day  of  November,  1946,  respondent  herein 
employed  the  libelant  as  an  oiler  upon  the  S.S.  "Catalina" 
as  a  permanent  employee. 

II. 

The  evidence  is  insufficient  to  support  the  finding  that 
the  respondent  employed  the  libelant  as  a  permanent  em- 
ployee. 

III. 

The  evidence  is  insufficient  to  support  the  finding  that 
the  respondent  employed  the  libelant  at  wages  in  the  sum 
of  $10.88  per  day  and  $1.00  per  day  subsistence. 

IV. 

The  evidence  is  insufficient  to  support  the  finding  that 
libelant's  rate  of  pay  included,  or  that  he  was  paid  in  addi- 
tion to  the  daily  wage  of  $10.88,  $1.00  per  day  subsistence. 

V. 

The  evidence  is  insufficient  to  support  the  finding  thai 
on  the  8th  day  of  November,  1946,  libelant  was  leaving  the 
premises  of  the  respondent  at  Wilmington,  California,  and 
in  the  service  of  his  vessel  was  struck  by  an  automobile. 

VI. 

The  evidence  is  insufficient  to  support  the  finding  that 
libelant  was  injured  while  leaving  the  premises  of  the  re- 
spondent at  Wilmington,  California. 
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VII. 

The  evidence  is  insufficient  to  support  the  finding  that 
libelant  was  struck  by  an  automobile  while  libelant  was  in 
the  service  of  his  vessel. 

VIII. 

The  evidence  is  insufficient  to  support  the  finding  that 
libelant  is  entitled  to  recover  maintenance  for  a  period  of 
81  days  or  for  any  number  of  days,  or  at  all. 

IX. 

The  findings  and  conclusions  that  the  libelant  is  entitled 
to  recover  any  maintenance  whatever  are,  and  each  there- 
of is,  against  law. 

X. 

The  Court  erred  in  concluding  that  libelant  is  entitled 
to  recover  from  respondent  the  sum  of  $164.50  and  his 
costs  of  Court. 
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2  Commodity  Credit  Corporation  vs. 

In  the  Municipal  Court  of  the  City  and  County 
of  San  Francisco,  State  of  California 

No.  205597 

PETALUMA  AND  SANTA  ROSA  RAILROAD 
COMPANY,  a  corporation, 

Plaintiff, 
vs. 

COMMODITY  CREDIT  CORPORATION,  a  cor- 
poration, POULTRY  PRODUCERS  OF  CEN- 
TRAL CALIFORNIA,  a  corporation,  DOE 
ONE,  DOE  TWO,  DOE  THREE, 

Defendants. 

CERTIFICATE  OF  CLERK  OF  MUNICIPAL 
COURT  ON  REMOVAL 

I,  Ivan  L.  Slavich,  Clerk  of  the  Municipal  Court 
of  the  City  and  County  of  San  Francisco,  State  of 
California,  in  and  for  said  City  and  County,  do 
hereby  certify  that  I  have  compared  the  annexed 
and  foregoing  copy  of  Complaint,  Petition  of  De- 
fendant, Commodity  Credit  Corporation,  a  corpora- 
tion, for  Removal  of  said  cause  to  the  United  States 
District  Court  in  and  for  the  Northern  District  of 
California,  Southern  Division,  Bond  for  Removal 
on  behalf  of  said  Commodity  Credit  Corporation; 
also  of  Notice  of  Petition  for  Removal  (with  copy 
of  Petition  and  Bond  for  Removal  attached),  and 
Order  for  Removal,  in  the  case  of  Petal uma  and 
Santa    Rosa    Railroad    Company,    a    corporation, 
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Plaintiff,  v.  Commodity  Credit  Corporation,  a  cor- 
poration, Poultry  Producers  of  Central  California, 
a  corporation,  Doe  One,  Doe  Two,  Doe  Three,  De- 
fendants, Cause  No.  205597,  constituting  the  record 
in  said  cause,  with  the  originals  now  on  file  in  my 
office,  and  that  said  annexed  and  foregoing  copies 
are  true  and  correct  transcripts  thereof  and  of  the 
whole  of  said  originals. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  8th  day 
of  April,  1948. 

April  8,  1948. 

IVAN  L.  SLAVICH, 
Clerk. 
[Seal]  By  /s/  A.  C.  McCHESNEY, 

Chief  Deputy. 

[Endorsed]  :     Filed  April  22,  1948. 


[Title  of  Municipal  Court  and  Cause.] 

COMPLAINT  FOR  FREIGHT  CHARGES 

Plaintiff  complains  of  defendants,  and  for  cause 
of  action  alleges: 

I. 

That  plaintiff  is  now,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
California,  with  its  principal  place  of  business  in 
the  Citv.  and  County  of  San  Francisco. 
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II. 

That  defendant  Commodity  Credit  Corporation  is 
now,  and  at  all  times  herein  mentioned  was,  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware  and  doing- 
business  in  the  State  of  California. 

III. 

That  defendant  Poultry  Producers .  of  Central 
California,  is  now,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
California,  with  its  principal  place  of  business  in 
the  City  and  County  of  San  Francisco. 

IV. 

That  plaintiff  is  not  aware  of  the  true  names  or 
capacities,  whether  individual,  corporate,  associate 
or  otherwise,  of  defendants  Doe  One,  Doe  Two,  Doe 
Three,  and,  therefore,  sues  said  defendants  by  such 
fictitious  names,  and  leave  of  Court  will  be  asked 
to  amend  this  complaint  to  show  their  true  names 
and  capacities  when  the  same  have  been  ascertained. 

V. 

That  within  two  years  last  past  defendants,  and 
each  of  them,  became,  and  now  are,  indebted  to 
plaintiff  in  the  sum  of  $1,954.14,  as  and  for  under- 
charges on  eight  carload  shipments  of  bulk  wheat 
transported  by  plaintiff  and  its  connecting  carriers 
and  delivered  by  plaintiff  at  Petaluma,  California, 
to  defendant  Poultry  Producers  of  Central  Calif  or- 
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nia;  that  the  consignor  of  said  shipments  was  de- 
fendant Commodity  Credit  Corporation ;  that  the  de- 
tails of  said  shipments  are  set  forth  on  three  state- 
ments attached  hereto,  made  a  part  hereof,  and 
marked  "Exhibit  A,"  "Exhibit  B"  and  "Exhibit 
C";  that  the  transportation  charges  due  on  account 
of  the  transportation  of  said  shipments,  in  accord- 
ance with  and  pursuant  to  the  tariffs  of  plaintiff 
and  its  connecting  carriers  at  all  times  herein  men- 
tioned duly  posted,  published  and  on  file  with  the 
Interstate  Commerce  Commission  were  $9,398.82,  no 
part  of  which  has  been  paid  except  the  sum  of 
$7,444.68;  that  plaintiff  has  duly  performed  each 
and  every  act  on  its  part  to  be  performed;  that  al- 
though demand  has  been  made  upon  defendants  and 
each  of  them  for  said  charges,  payment  has  been  re- 
fused, and  there  is  now  due,  owing  and  unpaid  from 
the  defendants,  and  each  of  them,  to  the  plaintiff 
herein,  the  sum  of  $1,954.14. 

Wherefore,  plaintiff  demands  judgment  against 
defendants  and  each  of  them  for  the  sum  of 
$1,954.14,  together  with  interest  thereon,  and  for  its 
costs,  and  for  such  other  and  further  relief  as  to 
the  Court  may  seem  just  and  proper. 
A.  T.  SUTER, 
E.  L.  VAN  DELLEN, 

Attorneys  for  Plaintiff. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Roy  G.  Hill ebr and,  being  first  duly  sworn,  de- 
poses and  says : 

That  he  is  an  officer,  to-wit,  Secretary  of  Peta- 
luma  and  Santa  Rosa  Railroad  Company,  the  plain- 
tiff in  the  above-entitled  action,  and  makes  this 
verification  for  and  on  behalf  of  said  plaintiff;  that 
he  has  read  the  foregoing  Complaint  and  knows  the 
contents  thereof ;  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true. 

ROY  G.  HILLEBRAND. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  April,  1946. 

[Seal]  A.  L.  WHITTLE, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 


EXHIBIT  "A" 
Petaluma  and  Santa  Rosa  B.E  I  !o 
Uncollected  Pn  ight  I  'liarges 
Debtor  Poultry  Producers  of  Cent.  Calif,  or  Commodity  Credit  Corp.       YU-PSR-151 


From 


To 


Freight 

Bill  No. 


Waybill 
No.       Date 


Car 
Int.  No. 


Tariff     Amount    Bal'ee 
Commodity     Weight    Charges  Col] 


Etzikom,  Alia. 
Etzikom,  Alta. 
Etzikom,  Alta. 
Etzikom,  Alta. 
[nnisfail,  Alta. 


Petaluma,  Calif .  5498  44 

Petaluma,  Calif .  5606  4:5 

Petaluma,  Calif.  5607  42 

Petaluma,  Calif.  5608  50 

Petaluma,  Calif .  7515  25 


4/12/44  LN  10913  Bulk  Wheal 

4/10/44  l,V  75624  Bulk  Wheal 

4/10/44  SLSF  102775  Bulk  Wheal 

4/13/44  NW  41525  Butt  Wheal 

5/25/44  IC  28972  Bulk  Wheal 


93  195 

• 

89400 

047.14 

717  19 

L15000 

1217.22 

954.45 

120000 

1269.97 

1003.00 

120350 

1369.94 

1105.17 

5793..%   1590.96  1202.60 


EXHIBIT  "B" 

Petaluma  and  Santa  Rosa  R.R.  Co. 
Uncollected  Freight  Charges 
Debtor  Balfour  Guthrie  Co.  Ltd.  c/o  Poultry  Producers  of  Cent.  Calif,  or  Commodity  Credit  Corp. 


From 


To 


Freight 
Bill  No. 


Waybill 
No.        Date 


Int. 


YU-PSR-152 
Car  Tariff    Amount    Balce 

No.     Commodity    Weight   Charges  Collected     Due 


Stavely,  Alta. 
Stavely,  Alta. 


Petaluma,  Calif.  5715 
Petaluma,  Calif.  5667 


76  4/10/44  FW&D     7408  Bulk  Wheat 

77  4/10/44  ITC         6067  Bulk  Wheal 


90000      966.97     766.00    200.07 
123960     1330.34  1054.66     27 


Consigned  to  Balfour  Guthrie  Co.,  Ltd. 

Delivery  Taken  by  Poultry  Producers  of  Cent.  Calif. 

EXHIBIT  "C" 

Petaluma  and  Santa  Rosa  R.R.  Co. 

Uncollected  Freight  Charges 


2297.31  1820.66 


Debtor  Consumers  Credit  Corpn. — Portland,  Ore. 


YU-PSR-156 


Filf:  V(»A— 1VSW- -•- 


From 


To 


Freight 
Bill  No. 


Waybill 
No.        Date 


Car 
Int.       No. 


Commodity 


Tariff    Amount    Bal  ee 
Weight    Charges  Collected     Due 


Etzikom,  Alta.  Can  Petaluma,  Calif.  5605  •GP-39     4/  8/44  UP  192493  -tyirbulk  wheat    123600  $1,903.96 

l.uiJnsp  CP  By  Co. 
Ctmaigueil  to :  Order  of  Consumers  Credit  Corpn. 
Notify  Consumers  Feed  Store 

%  Poultry  Producers  of  ( Vntral  of  Calif. 

Rate :  llJVa^  to  Sweet  Grass,  MonL 


2.97  Insp  <-.\ 
$1,307.95 1,033.06    274.89 


40^  to  Spokane,  Wash. 
50<^  beyond 

Tariff :  CP  Trf .  W-819 
NPC     13 


Consigned  to  Consumers  Feed  Store  but  delivery  order 
signed  by  Poultrv  Producers  of  Central  Calif. 


liLvpn  . >  i  i 

i  r  I  n — _4  I 

[Endorsed]:     Piled  April  25,   1948,  Municipal  Court 


ites  and  charges  published  In  this  tariff  are  subject  to  the 
cessive  Issues  thereof. 

le  operation  of  portions  of  this  tariff  referred  to  In  Item 
I  Item. 

Q.  N.  Bv.  C.  T.  C.  No.  2J02. 

Cancels  C.  T.  C.  No.  2268. 

Q.N.Ry.P.S.C.ofWIs.  No.  198. 

Cancels  P.  S.  C.  of  Wis.  No.  175. 

Ry.  Mont.  R.  C.  No.  652.       Q.  N.  Ry.  P.  U.  C.  of  I.  No.  251. 

:efs  Mont.  R.  ('.  No.  581.  Cancels  P.  U.  C.-of  I.  No.  242. 

Q.  N.  Ry.  P.  U.  C.  Ore.  No.  64J. 

Cancels  P.  U.  C.  Ore.  No.  611. 


I.  Ry.  Cal.  R.  C.  No.  75. 
icels  Cal.  K.  C.  No.  63. 
Ry.  Minn.  R.  C.  No.  940. 
•els  Minn.  R.  C.  No.  858. 

Mont.  R.  C.  No.  652. 
:els  Mont.  K.  ('.  No.  581. 
Ry.  N.  D.  P.  S.  C.  No.  231. 
IsN.  IX  P.  S.  C.  No.  212. 


Increases  provided  In  Item  X-148 
No.  I  Is  suspended  as  provided 

O.N.  Ry.  P.U.C.of  S.  D.  No.27*.^ 

Cancels  P.  U.  C.  of  8.  D.  No.  265. 

Q.  N.  Ry.  W.  D.  P.  S.  No.  1411. 

Cancels  W.  D.  P.  8.  No.  1424. 

Q.  N.  Ry.  I.  C.  C.  No.  A-8071. 

Cancels  I.  C.  C.  No.  A-7892. 


Q.  N.  Ry.  O.  F.  O.  No.  I240-O. 

Cancels  (i^E-Or-No.  1240-N. 


-7 


7-  \L-   W 


Breat  Northern  Railway  Company 

„^„._ 

THE  MIDLA^Np  RAILWA(Y)WMPA>r  OF  MANITOBA.     (Fx  s 


-In  Connection  With- 


IQHT  TARIFF 


i.) 

No.  I.) 


CHARGES 


Diversion  or  Reconsignment  of  Freight  and  Holding  of  Cars  for 
Surrender  m  Bills  of  Lading  or  Written  Orders,  or  Inspection 
at  points  on  the  above  named  Haasr  a    194^ 


UED  SEPTEMBER  16,  1942. 


EFFECTIVE  OCTOBER  20.  1942. 
(Except  as  otherwise  provided  herein.) 


I  BURNHAM. 

right  Traffic  Manager, 
•reat  Northern  Railway  Co., 
ST.  PAUL,  MINN. 


Issued  by 
B.  S.  MERRITT,  W.  D.  O'BRIEN, 

Western  Traffic  Manager,  General  Freight  Agent, 

Great  Northern  Railway  Co.,        Great   Northern    Railway   Co., 
SEATTLE,  WASH.  175  East  Fourth  Street, 

ST.  PAUL,  MINN. 


Printed  br  MeClll-Wvwr  C*..  to  SL  PmL  1 


\oh 
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[Title  of  Municipal  Court  and  Cause.] 

NOTICE  OF  PETITION   AND   BOND   FOB 
REMOVAL 

(With  copy  of  Petition  and  Bond  for 

Removal  Attached) 

To:  The  Plaintiff  Above  Named  and  to  A.  T.  Suter 
and  E.  L.  Van  Dellen,  Attorneys  for  Plaintiff: 

You,  and  each  of  you,  will  please  take  notice  thai 
Commodity  Credit  Corporation,  one  of  the  defend- 
ants in  the  above-entitled  action,  intends  to  file 
therein  a  petition  and  bond  for  removal,  copies  of 
which  petition  and  bond  are  hereto  attached  and 
made  a  part  hereof,  reference  to  which  is  hereby 
expressly  made  for  further  particulars;  and  that  it 
will,  on  the  2nd  day  of  April,  1948,  at  10  o'clock 
a.m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
apply  to  the  above-entitled  court  at  the  City  Hall, 
in  the  City  and  County  of  San  Francisco,  State  of 
California,  for  an  order,  upon  said  petition  and 
l)ond  and  upon  this  notice,  removing  said  cause  to 
the  United  States  District  Court  in  and  for  the 
Northern  District  of  California,  Northern  Division. 

Dated  :     April  2,  1948. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney  for  the  Northern  District 
of  California. 

/s/  WILLIAM  E.  LICKING, 

Assistant    United    States    Attorney,    Attorneys    for 
defendant  Commodity  Credit  Corporation. 
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Receipt  of  copy  of  the  foregoing  notice  of  Peti- 
tion and  Bond  for  Removal  (with  copy  of  Petition 
and  Bond  for  Removal  attached)  is  hereby  acknowl- 
edged this  2nd  day  of  April,  1948. 

/s/  A.  T.  SUTER, 

/s/  E.  L.  VAN  DELLEN, 

Attorneys  for  Plaintiff. 

[Endorsed]:  Filed  and  entered  April  2,  1948. 
Municipal  Court. 


[Title  of  Municipal  Court  and  Cause.] 

PETITION   FOR   REMOVAL   OF   CAUSE    TO 
UNITED  STATES  DISTRICT  COURT 

To:  The  Honorable,  The  Municipal  Court  Of  the 
City  and  County  Of  San  Francisco,  State  Of 
California : 

I. 
Your  Petitioner,  Commodity  Credit  Corporation, 
is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Delaware  and  is  one  of  the 
defendants  in  the  above  entitled  suit,  and  as  such 
files  this  petition. 

Said  suit,  as  appears  from  plaintiff's  complaint 
on  file  herein  is  of  a  civil  nature,  at  law  over  which 
the  United  States  District  Court  hereinafter  men- 
tioned has  original  jurisdiction.  Said  suit,  as  ap- 
pears from  the  complaint  on  file  herein,  reference 
to  which  is  hereby  made,  and  which  is  "by  said  refer- 
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ence  made  a  pari  hereof,  was  broughl  by  the  Peta 
luma  and  Santa  Rosa  Railroad  Company,  a  Cali- 
fornia corporation  and  a  common  carrier  subjecl 
to  the  provisions  of  the  "Inter-State  Commerce 
Act,"  against  your  petitioner  and  the  Poultry  Pro- 
ducers of  Centra]  California,  a  California  corpora- 
tion, to  recover  freight  charges  allegedly  due  on 
account  of  alleged  shipments  over  the  lines  of  plain- 
tiff and  its  connecting  carriers,  in  accordance  with 
and  pursuant  to  the  tariffs  of  plaintiff  and  said 
connecting  carriers  published  and  on  file  with  the 
Interstate  Commerce  Commission  as  required  by  the 
laws  of  the  United  States  regulating  interstate  com- 
merce (49  U.S.C.A.  6). 

II. 

Your  petitioner  as  aforesaid  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Delaware  and  is  now  and  was  at  all  times  men- 
tioned in  said  complaint,  an  Agency  of  the  United 
States  by  virtue  of  the  provisions  of  15  U.S.C.A. 
713. 

III. 

Petitioner  was  not  served  with  summons  in  said 
suit  until  March  24,  1948  and  is  not  required  by  the 
laws  of  the  State  of  California  nor  by  any  rule  of 
court  to  answer  or  otherwise  plead  to  said  com- 
plaint prior  to  April  3,  1948. 
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IV. 

By  reason  of  the  foregoing  facts  your  petitioner 
claims  and  alleges  that  the  cause  is  propery  re- 
movable to  the  United  States  District  Court  in  and 
for  the  Northern  District  of  California,  Southern 
Division  thereof,  upon  the  ground  that  the  con- 
troversy arises  under  a  law  regulating  commerce, 
(49  U.S.C.A.  6),  of  which  the  District  Court  of  the 
United  States  has  original  jurisdiction.  (28  U.S.C.A. 
41,  par.  8). 

V. 

Your  petitioner  files  and  offers  herewith  its  bond, 
with  good  and  sufficient  surety,  for  its  entering  in 
the  Northern  District  of  California,  Southern  Divi- 
sion thereof  within  thirty  (30)  days  from  the  filing 
of  this  petition,  a  certified  copy  of  the  record  of  said 
suit,  and  for  paying  all  costs  which  may  be  awarded 
by  said  District  Court  should  said  Court  hold  said 
suit  to  have  been  wrongfully  or  improperly  re- 
moved thereto. 

Wherefore,  petitioner  prays  that  this  Honorable 
Court  accept  said  bond  as  good  and  sufficient,  ap- 
prove the  same,  and  make  its  order  for  the  removal 
of  said  suit  to  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Divi- 
sion thereof,  pursuant  to  the  law  of  the  United 
States  of  America  in  such  case  made  and  provided 
(28  U.S.C.A.  71),  and  that  it  cause  the  record 
herein  to  be  removed  to  said  District  Court,  and 
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thai  no  other  or  further  proceedings  be  had  in  said 
suit  in  this  ( lourt. 

Respectfully, 

COMMODITY  CREDIT 
CORPORATION, 

By  /s/  HENRY  C.  SOITO, 
Acting  Dii'ector,  San   Francisco  Office  Commodity 
Credit  ( !orporation. 

/s/  JESSE  R.  FARR, 
Regional   Attorney,   Office   of  the   Solicitor,   U.    S. 
Department  of  Agriculture. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney,  Northern 
District  of  California. 
WILLIAM  E.  LICKING, 
Asst.  U.  S.  Attorney, 

Attorneys  for  Petitioner. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Henry  C.  Soito,  being  first  duly  sworn,  deposes 
and  says: 

I  am  an  officer,  to  wit:  Acting  Director  of  the 
San  Francisco  Office  of  the  Commodity  Credit  Cor- 
poration, one  of  the  defendants  in  the  above-entitled 
action,  and  I  make  this  verification  on  its  behalf.  I 
have  read  the  foregoing  petition  and  know  the  con- 
tents thereof,  and  the  same  is  true  of  my  own  knowl- 
edge,  except   as  to   the  matters   therein   stated   on 
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information  or  belief,   and  as  to  those  matters   I 
believe  it  to  be  true. 

HENRY  C.  SOITO. 
Subscribed  and  sworn  to  before  me  this  2nd  day 
of  April,  1948. 

/s/  JOHN  E.  SCHAEFFER, 
Deputy  Clerk  U.  S.  District  Court,  Northern  Dis- 
trict of  California. 
Receipt  of  service  of  the  above  Petition,  Notice 
of  Petition  and  Bond  for  Removal  is  hereby  ac- 
knowledged, and  notice  of  hearing  is  hereby  ex- 
pressly waived. 

/s/  A.  T.  SUTER, 

/s/  E.  L.  VAN  DELLEN, 

Attorneys  for  Plaintiff,  Petaluma  and  Santa  Rosa 
Railroad  Company. 
Receipt  of  service  of  the  above  Petition,  Notice 
of  Petition  and  Bond  for  Removal  is  hereby  ac- 
knowledged, and  this  defendant  hereby  specifically 
waives  any  objection  to  the  contemplated  removal. 

/s/  CARL  R,  SCHULZ, 

Attorney  for  Poultry  Producers  of  Central   Cali- 
fornia. 

[Endorsed]:     Filed  and   entered  April   2,   1948, 
Municipal  Court. 


Petaluma  and  Santa  Rosa  Ry.  Co.,  etc.  15 

[Title  of  Municipal  Court  and  Cause.] 

BOND  FOR  REMOVAL 

Know  all  Men  by  These  Presents: 

That  United  Stales  Fidelity  and  Guaranty  Com- 
pany, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Maryland,  which  said  cor- 
poration has  complied  with  the  laws  of  the  State 
of  California  with  reference  to  doing  and  trans- 
acting business  in  said  state,  as  surety,  is  held  and 
firmly  bound  unto  the  Petaluma  and  Santa  Rosa 
Railroad  Company,  a  corporation,  plaintiff  in  the 
above-entitled  action,  in  the  penal  sum  of  Five 
Hundred  Dollars  ($500),  for  the  payment  of  which 
sum  well  and  truly  to  be  made  unto  said  plaintiff, 
its  heirs,  executors,  administrators  or  assigns,  the 
undersigned,  United  States  Fidelity  and  Guaranty 
Company  binds  itself,  its  successors  and  assigns, 
jointly  and  severally  firmly  by  these  presents. 

Sealed  with  the  seal  of  said  company  and  dated 
at  the  City  and  County  of  San  Francisco,  State  of 
California,  this  2nd  day  of  April,  1948. 

Whereas  Commodity  Credit  Corporation,  a  cor- 
poration, one  of  the  defendants  in  the  above-entitled 
action,  has  petitioned  or  is  about  to  petition  the 
above  named  Municipal  Court  of  the  City  and 
County  of  San  Francisco,  State  of  California,  for 
the  removal  of  the  above-entitled  cause  or  action 
therein  pending,  wherein  Petaluma  and  Santa  Rosa 
Railroad  Company,  a  corporation,  is  plaintiff,  and 
Commodity    Credit    Corporation,    a     Corporation, 
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Poultry  Producers  of  Central  California,  a  corpora- 
tion, Doe  One,  Doe  Two,  Doe  Three,  are  defendants, 
to  the  United  States  District  Court  in  and  for  the 
Northern  District  of  California,  Southern  Division. 

Now,  the  condition  of  this  obligation  is  such  that 
if  the  said  defendants  shall  enter  in  said  United 
States  District  Court  in  and  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  within  thirty 
(30)  days  from  the  date  of  the  filing  of  its  petition 
for  removal  of  said  cause,  a  certified  copy  of  the 
record  in  the  above  entitled  suit  or  action,  and  shall 
pay  all  costs  that  may  be  awarded  by  said  District 
Court  if  said  District  Court  shall  hold  that  said 
suit  was  wrongfully  or  improperly  removed  thereto, 
then  this  obligation  shall  be  void,  otherwise  it  shall 
remain  in  full  force  and  effect. 

The  said  United  States  Fidelity  and  Guaranty 
Company  hereby  expressly  agrees  that  in  case  of  a 
breach  of  any  condition  hereof  the  said  District 
Court  may,  upon  notice  to  it  of  not  less  than  ten 
(10)  days,  proceed  summarily  in  the  action,  suit, 
case  or  proceeding  in  which  this  bond  is  given  to 
ascertain  the  amount  which  said  surety  is  bound 
to  pay  on  account  of  such  breach,  and  render  judg- 
ment therefor  against  it,  and  award  execution 
therefor. 
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Witness  the  signature  and  seal  of  the  undersigned 
the  day  and  year  first  above  written. 

[TNITED  STATES  FIDELITY 
AND  GUARANTY  COM- 
PANY, 
PATRICIA  LOYD, 

Its  Attorneys  in  Fact, 
Power  of  Attorney  is  on  file  in  the  County  above 
named. 

State  of  California, 

County  of  San  Francisco — ss. 

On  this  2nd  day  of  April  in  the  year  one  thousand 
nine  hundred  and  forty-eight  before  me,  G.  B.  Gil- 
len  a  Notary  Public  in  and  for  the  County  of  San 
Francisco  personally  appeared  Patricia  Loyd  known 
to  me  to  be  the  person  whose  name  is  subscribed  to 
the  within  instrument  as  the  Attorney-in-fact  of 
the  United  States  Fidelity  and  Guaranty  Company, 
and  acknowledged  to  me  that  he  subscribed  the 
name  of  the  United  States  Fidelity  and  Guaranty 
Company  thereto  as  principal  and  his  own  name  as 
Attorney-in-fact. 

G.  B.  GILLEN, 
Notary  Public  in  and  for  the  County  of  San  Fran- 
cisco, State  of  California. 

[Endorsed]:  Filed  and  entered  April  2,  1948, 
Municipal  Court. 
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[Title  of  Municipal  Court  and  Cause.] 

ORDER  FOR  REMOVAL 

On  reading  the  petition  of  defendant  Commodity 
Credit  Corporation  for  the  removal  of  the  above 
entitled  action  to  the  United  States  District  Court, 
in  and  for  the  Northern  District  of  California, 
Southern  Division,  and  the  bond  for  removal  on 
behalf  of  said  defendant,  which  said  petition  and 
bond  have  been  heretofore  filed  in  said  action;  and 
it  appearing  to  the  Court  that  written  notice  of 
said  petition  and  bond  for  removal  were  duly  given 
by  said  defendant  to  plaintiff  prior  to  filing  said 
petition  and  bond,  and  this  matter  coming  on  for 
hearing,  said  bond  is  hereby  approved  and  ac- 
cepted as  good  and  sufficient,  and 

It  Is  Hereby  Ordered  that  said  cause  be,  and 
the  same  is  hereby,  removed  to  the  United  States 
District  Court,  in  and  for  the  Northern  District  of 
California,  Southern  Division. 

Dated :     This  2nd  day  of  April,  1948. 

HARRY  J.  NEUBARTH, 

Judge  of  the  Municipal  Court. 

[Endorsed]:  Filed  and  entered  April  2,  1948, 
Municipal  Court. 

The  foregoing  document  on  removal  from  the 
Municipal  Court  of  the  City  and  County  of  San 
Francisco,  [Endorsed]:  Filed  April  22,  1948, 
U.  S.  D.  C. 
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In  the  United  Stales  Districl  Courl  for  the  North- 
ern Districl  of  California,  Southern  Division 

No.  28,025-B 

PETALUMA  AND  SANTA  ROSA    RAILROAD 
COMPANY,  a  corporation, 

Plaintiff, 

vs. 

COMMODITY  CREDIT  CORPORATION,  a  Cor- 
poration, POULTRY  PRODU< ! E  RS  OF  C  E \ 
TRAL  CALIFORNIA,   a   Corporation,    DOE 
ONE,  DOE  TWO,  DOE  THREE, 

Defendants. 

ANSWER  OF  COMMODITY  CREDIT 
CORPORATION 

Comes  now  Commodity  Credit  Corporation, 
named  co-defendant  in  this  proceeding,  and  answers 
the  complaint  and  the  allegations  therein  as  fol- 
lows : 

I. 

This  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truths  of  the 
allegations  in  paragraph  I  of  the  complaint  and 
therefore  denies  them. 

II. 

The  allegations  in  paragraph  II  of  the  complaint 
arc  admitted. 
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III. 

This  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  in  paragraph  II  of  the  complaint  and 
therefore  denies  them. 

IV. 

Paragraph  IV  of  the  complaint  contains  no  alle- 
gations of  material  fact  requiring  an  answer. 

V. 

This  defendant  admits  the  allegations  in  para- 
graph V  of  the  complaint,  except  that  the  allega- 
tions of  indebtedness  to  plaintiff  are  denied.  Plain- 
tiff's freight  bills  as  originally  rendered  and  paid 
totaled  the  amounts  stated  in  the  exhibits  annexed 
to  the  complaint,  in  the  column  entitled  "Amount 
Collected,"  and  the  lawful  tariff  charges  totaling 

$7,444.68  were  paid  in  full. 

• 

VI. 

The  shipments  covered  by  said  freight  bills  con- 
sisted entirely  of  carloads  of  bulk  wheat,  which 
were  moved  by  plaintiff  and  connecting  carriers  in 
the  United  States  from  Sweetgrass,  Montana,  a 
Canadian  border  station  on  the  lines  of  the  Great 
Northern  Railway,  to  destination  in  California  on 
plaintiff's  lines.  Upon  leaving  Sweetgrass  said 
movements  became  subject  to  the  provisions  of  the 
Great  Northern  Railway  Company's  local  and  joint 
tariffs,   particularly   its   tariff,    I.C.C,    No.    A-8071 
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(and  supplements),  entitled  "Local  and  .Joint 
Freight  Tariff  Providing  Rules  and  Charges  Gov- 
erning the  Diversion  or  Reconsignmenl  of  Freight 
and  Bolding  of  Cars  for  Surrender  of  Bills  of  Lad- 
ing or  Written  Orders,  or  [nspection  al  points  on 
the  above, named  lines."  CJpon  Leaving  Sweetgrass 
all  of  said  shipments  became  governed  by  [tern 
143  of  said  tariff  which  provided  as  follows: 

"Item  No.  143.  Grain,  Seeds,  etc.,  Placed  on 
Track  for  [nspection  and  Held  Cor  Disposition 
Orders: 

Not  more  than  two  inspections  (or  one  inspection 
in  addition  to  a  diversion  or  reconsignment  without 
inspection)  en  route  and  one  inspection  (or  diver- 
sion or  reconsignment)  within  the  switching  limits 
of  the  destination  at  which  the  car  is  unloaded  will 
be  permitted;  Provided,  that  if,  after  car  has  re- 
ceived the  two  inspections  (or  one  inspection  and 
one  diversion  or  reconsignment)  en  route  authorized 
in  this  rule,  it  is  subsequently  inspected  (or  diverted 
or  reconsigned)  and  reforwarded  without  unloading, 
it  will  be  subject  to  the  combination  of  tariff  rates 
applicable  on  a  shipment  terminating  at  and  on  a 
shipment  originating  at  the  point  at  which  such 
subsequent  inspection  (or  diversion  or  reconsign- 
ment) is  performed  in  effect  on  date  of  shipment 
from  point  of  origin. 

In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reconsignments  without 
inspection)  shall  be  reckoned  from  the  last  point  of 
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loading  of  car  or  from  the  point  at  which  it  becomes 
subject  to  combination  of  rates  as  provided  in  this 
rule. 

Expires  six  months  after  the  termination  of  the 
present  war. 

(The  form  of  this  publication  is  permitted  by  au- 
thority of  the  Interstate  Commerce  Commission  per- 
mission No.  9014  of  May  6,  1942.) " 

No  person  representing  this  defendant  gave  to  the 
carriers  any  orders  requiring  inspection  or  diversion 
Sweetgrass  subject  to  Item  143  in  excess  of  the  allow- 
ances provided  in  the  first  clause  of  Item  143. 

The  plaintiff's  freight  bills  as  paid  were  properly 
calculated  on  a  rate  basis  using  the  through  tariff 
rates  from  Sweetgrass  to  destination.  All  lawful 
charges  have  been  paid  in  full. 

Wherefore,  Defendant  Commodity  Credit  Corpo- 
ration prays  the  Court  to  dismiss  the  complaint 
against  it. 

Respectfully  submitted, 

/s/  H.  G.  MORISON, 

Asst.  Attorney  General. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  WILLIAM  E.  LICKING, 
Asst.   IT.    S.   Attorney,   Attorneys   for   Commodity 
Credit  Corporation. 

[Endorsed] :     Filed  June  29,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT  AND 
CROSS-CLAIM 

Comes  now  defendant  Poultry  Producers  of  Cen- 
tral California  and  answers  the  complaint  and  the 
allegations  therein  as  follows: 

1.  Answering  the  allegations  of  paragraph  V  of 
the  complaint,  admits  that  shipments  were  made  as 
described  in  said  paragraph  and  in  Exhibits  "A," 
"B"  and  "C"  of  the  complaint,  hut  alleges  thai 
there  were  no  undercharges  on  said  shipments,  and 
alleges  that  the  tariff  charges,  computed  in  accord- 
ance with  the  tariffs  of  the  plaintiff  duly  posted, 
published  and  071  tile  with  the  Interstate  Com- 
merce Commission,  were  in  the  sums  set  forth  on 
Exhibits  "A,"  "B"  and  "C"  in  the  column  headed 
"Amount  collected,"  and  alleges  that  the  total  tariff 
charges  on  all  the  shipments  amounted  to  $7,444.68 
and  not  more;  and  alleges  that  all  tariff  charges 
on  said  shipments  have  been  paid  and  that  this  de- 
fendant is  not  indebted  to  plaintiff  in  any  sum. 

2.  Further  answering  said  complaint,  this  de- 
fendant alleges  that  the  complaint  does  not  state 
a  claim  against  this  defendant  upon  which  relief 
can  be  granted. 

Cross-Claim 
Defendant    Poultry   Producers   of   Central    Cali- 
fornia  cross-claims   against   defendant    Commodity 
Credit  Corporation  and  alleges: 
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1.  That  defendant  Poultry  Producers  of  Central 
California  is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of 
the  State  of  California. 

2.  That  defendant  Commodity  Credit  Corpora- 
tion is  a  corporation  organized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware. 

3.  That  the  shipments  described  in  the  complaint 
were  sold  by  defendant  Commodity  Credit  Corpo- 
ration to  defendant  Poultry  Producers  of  Central 
California  on  a  delivered  basis  at  Petaluma,  Cali- 
fornia, and  by  the  terms  of  that  agreement  defend- 
ant Commodity  Credit  Corporation  agreed  to  pay 
transportation  charges  on  said  shipments  to  Peta- 
luma, California. 

4.  That  if  any  additional  charges  are  due  or 
payable  on  said  shipments  by  defendant  Poultry 
Producers  of  Central  California  then,  in  that  event, 
defendant  Commodity  Credit  Corporation  is  obli- 
gated to  reimburse  defendant  Poultry  Producers  of 
Central  California  for  any  payment  it  may  be  re- 
quired to  make  in  payment  of  such  charges. 

Wherefore,  defendant  Poultry  Producers  of  Cen- 
tral California  prays  judgment  that  plaintiff  re- 
cover nothing,  or  in  the  alternative  that  it  have 
judgment  against  defendant  Commodity  Credit  Cor- 
poration on  its  cross-claim  for  the  amount  of  any 
judgment  which  may  be  rendered  against  it  in  this 
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action,  and  for  its  costs  of  suit  and  such  oilier  relief 
as  may  be  jusl  and  equitable  in  the  premises. 

/s/  CARL  R.  BCHULZ, 

Attorney  for  defendanl   Poultry  Producers  of  Cen- 
i ial  ( !alifornia. 

[Endorsed]:     Filed  August  23,  1948. 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  28,025-R 

PETALUMA  AND  SANTA  ROSA  RAILROAD 
COMPANY,  a  corporation, 

Plaintiff, 

vs. 

COMMODITY  CREDIT  CORPORATION,  a  cor- 
poration, POULTRY  PRODUCERS  OF  CEN- 
TRAL CALIFORNIA,  a  corporation,  et  al., 

Defendants. 

MEMORANDUM  OPINION 

Action  to  recover  freight  charges.   Judgment  for 
plaintiff  in  accordance  with  opinion. 

A.  T.  Suter  and  E.  L.  Van  Dellen  of  San  Fran- 
cisco, California,  attorneys  for  plaintiff. 

Frank  J.  Hennessy,  United  States  Attorney,  and 
C.  Elmer  Collett,  Assistant  United  States  Attorney, 
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of  San  Francisco,  California,  attorneys  for  defend- 
ant Commodity  Credit  Corporation. 

Carl  R.  Schulz  of  San  Francisco,  California,  at- 
torney for  defendant  Poultry  Producers  of  Central 
California. 

Roche,  D.  J. : 

This  is  an  action  to  recover  freight  charges  al- 
leged to  be  due  on  eight  wheat  shipments  made 
during  the  spring  of  1944  from  various  points  in 
Canada  to  defendant  Poultry  Producers  of  Cen- 
tral California.  The  wheat  was  purchased  by  de- 
fendant Commodity  Credit  Corporation  as  part  of 
a  special  emergency  wartime  United  States  Govern- 
ment relief  program.  Pursuant  to  the  purchase 
agreement  the  Canadian  shipper  prepaid  the  freight 
charges  to  the  border  point  known  as  Sweetgrass, 
Montana,  and  Commodity  Credit  Corporation  paid 
the  charges  from  that  point  on.  This  litigation  con- 
cerns the  applicable  rate  from  Sweetgrass  to  Peta- 
luma,  California,  the  shipments'  destination. 

The  case  was  tried  to  the  Court  on  stipulated 
fads  from  which  the  foregoing  appear.  It  further 
appears  that  plaintiff  is  a  connecting  line  with  the 
Great  Northern  Railway  Company  into  whose  hands 
the  shipments  passed  at  Sweetgrass  and  that  the 
freight  rate  is  governed  by  the  provisions  of  Great 
Northern's  Rules  Tariff  No.  1240-O,  I.C.C.  No. 
A-8071,  Item  No.  143,  which,  so  far  as  pertinent, 
is  as  follows : 

'k(E)  Item  No.  143.  Grain,  Seeds,  etc.,  Placed 
on  Track  for  Inspection  and  Held  for  Disposition 
Orders. 
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"Not  more  than  two  Inspections  (or  one  inspec 
tion   in  addition  to  a  diversion   or   reconsignmenl 
without  inspection)  en  route  and  one  inspection  (or 
diversion  or  reconsignment)   within  the  switching 

limits  of  the  destination  at  which  the  ear  is  un- 
loaded will  be  permitted;   Provided,  thai    if,  after 

car  has  received  the  two  inspections  (or  one  inspec- 
tion and  one  diversion  or  reconsignment)  en  route 
authorized  in  this  rule,  it  is  subsequently  inspected 

(or  diverted  or  reconsigned)  and  reforwarded  with- 
out unloading,  it  will  be  subject  to  the  combination 
of  tariff  rates  applicable  on  a  shipment  terminating 
at  and  on  a  shipment  originating  at  the  point  at 
which  such  subsequent  inspection  (or  diversion  or 
reconsignment)  is  performed  in  effect  on  date  of 
shipment  from  point  of  origin. 

"In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reconsignments  without 
inspection)  shall  be  reckoned  from  the  last  point  of 
loading  of  car  or  from  the  point  at  which  it  becomes 
subject  to  combination  of  rates  as  provided  in  this 
rule." 

This  tariff  provision  was  made  effective  October 
20,  1942,  and  was  for  the  purpose  of  conserving  cars 
and  keeping  traffic  moving  by  restricting  the  num- 
ber of  inspections  and  diversions  permitted.  At  the 
time  it  became  effective  no  shipments  of  wheat 
were  being  transported  from  Canadian  points  to 
the   United   States  and  hence   its   applicability   to 
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shipments  originating  in  Canada  was  not  contem- 
plated when  the  rule  was  framed. 

By  amendment  effective  February  16,  1949,  the 
second  paragraph  of  the  tariff  rule  had  added  to  it 
the  phrase,  "or  the  point  where  the  car  comes  in 
possession  of  carriers  within  the  United  States." 
The  publication  announcement  of  this  amendment 
bears  the  statement,  "The  above  mentioned  change 
is  for  clarification  purposes." 

The  eight  shipments  were  originally  billed  to  de- 
fendant Commodity  Credit  Corporation  at  Ogden, 
Utah,  for  inspection  and  diversion  but  before  they 
reached  Sweetgrass,  blanket  instructions  were  is- 
sued to  Great  Northern  Railway  to  divert  all  such 
shipments  to  Spokane,  Washington,  for  inspection 
and  diversion.  This  was  done,  and  as  each  of  the 
eight  cars  reached  Spokane,  it  was  inspected  and 
diverted  to  Petal uma,  California,  where  it  was  de- 
livered to  defendant  Poultry  Producers  as  the  new 
consignee.  Each  car  had  also  received  one  inspec- 
tion in  Canada,  pursuant  to  requirements  of  the 
Canada  Grain  Act,  prior  to  its  arrival  at  Sweet- 
grass. 

The  question  for  decision  is  whether  such  Cana- 
dian inspection  should  be  included  in  figuring  the 
number  of  inspections  and  diversions  each  shipment 
was  subjected  to.  Its  inclusion  would  result  in  each 
shipment  having  two  inspections  and  one  diversion 
before  its  diversion  at  Spokane  and  thus  it  would 
become  subject  to  the  combination  of  rates  (Sweet- 
grass  to  Spokane;  Spokane  to  Petaluma)  as  having 
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exceeded  the  number  of  inspections  and  diversions 
allowed  by  the  tariff  rule.  On  the  other  hand,  if 
each  shipment  be  treated  as  originating  at  Sweet 
grass,  the  flat  through  rate  from  Sweetgrass  to 
Petaluma  would  be  applicable  since  the  only  inspec- 
tion and  diversion  would  be  those  at  Spokane. 

Plaintiff's  original  freight  hills  were  computed 
at  the  flat  rate  and  were  duly  paid  by  defendant 
Commodity  Credit  Corporation.  Shortly  thereafter 
Plaintiff  submitted  supplemental  bills  for  additional 
charges  based  (»"  the  combination  rate,  on  the  theory 
thai  the  Canadian  inspection  stop  should  he  in- 
cluded.   These  supplemental  charges  are  in  dispute. 

Plaintiff  hases  its  theory  on  the  Language  of  the 
tariff  rule's  second  paragraph,  which  provides  thai 
"In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reeonsignments  without 
inspection)  shall  be  reckoned  from  the  last  point  of 
loading  of  car  or  from  the  point  at  which  it  becomes 
subject  to  combination  of  rates  as  provided  in  this 
rule."  (Underlining  the  Court's.)  Plaintiff  points 
out  that  the  last  point  of  loading  each  car  was  in 
Canada  preceding  the  Canadian  inspection  and  that 
the  rule,  by  its  terms,  thus  includes  such  inspection. 

Defendant  takes  the  position  that  an  American 
railroad's  tariff  rate  cannot  be  made  to  depend  on 
what  happens  to  a  shipment  before  it  reaches  the 
United  States  and  that,  furthermore,  the  amend- 
ment to  the  tariff  rule  shows  that  it  was  never  con- 
templated that  it  would  be  applied  to  a  situation 
like  the  present  one. 
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The  difficulty  with  defendant's  first  argument  is 
that  the  rate  is  not  affected.  The  tariff  rule  simply 
lays  down  certain  requirements  which  must  be  met 
if  the  flat  through  rate  is  to  be  applicable.  If  they 
are  not  met,  the  combination  rate  applies.  In 
neither  event  is  the  freight  rate  itself  changed. 
The  requirements  are  stated  in  clear,  unambiguous 
language.  The  Court  has  no  power  to  change  them 
by  inserting  another  and  different  requirement,  even 
though  it  might  seem  more  reasonable  and  equitable. 

Defendant's  second  argument  would  have  the 
Court  apply  retroactively  the  1949  amendment  to 
the  tariff  rule.  Tariffs  have  the  force  of  law  and, 
if  ambiguous,  are  subject  to  the  usual  rules  of 
statutory  construction.  Any  ambiguity  should  be 
resolved  against  the  carrier.  However,  if  the  tariff 
provisions  are  clearly  expressed,  the  fact  that  the 
framers  may  have  omitted  a  provision  later  found 
necessary  to  make  the  tariff  conform  to  the  purpose 
of  its  framers  does  not  render  the  original  tariff 
rule  ambiguous.  See  Southern  Pacific  Company  v. 
Rice  Sales  Co.,  174  S.W.  2d  1018  and  cases  cited 
therein.  The  Court  cannot  concern  itself  with  the 
fact  that  a  situation  not  contemplated  originally 
arose  after  the  rule  was  framed.  Its  duty  is  to 
apply  the  rule  as  it  existed  at  the  time  of  the  ship- 
ments in  question.  When  this  is  done  it  is  clear 
that  the  last  point  of  loading  each  car  was  in 
Canada;  that  each  car  received  one  inspection  and 
one  diversion  after  such  loading  and  prior  to  its 
inspection  at   Spokane;  that   upon  inspection   and 
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diversion  al  Spokane  H  became  subject  to  the  com 
bination  of  rales,  as  provided  in  the  tariff  rule    It 
follows,  therefore,  that  plaintiff  is  entitled  to  the 
additional  freighl  charges. 

Defendanl  Commodity  Credil  Corporation's  ob 
jection  to  the  inclusion  of  the  Canadian  inspection 
as  a  stipulated  fad  is  overruled.  Defendanl  Poultry 
Producers  <>f  Central  California  haying  en 
claimed  against  the  Commodity  Credit  Corporation 
for  the  amount  of  any  judgment  that  might  be  ren- 
dered against  it  and  the  parties  having  stipulated 
thai  Poultry  Producers  of  Central  California  is 
entitled  to  such  reimbursement,  it  is  now  by  the 
Court 

Ordered  that  there  be  entered  herein,  upon  find- 
ings of  fact  and  conclusions  of  law,  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant 
Commodity  Credit  Corporation  in  the  sum  of 
$1,954.14,  together  with  interest  thereon  at  the  rate 
provided  by  law,  and  that  the  respective  parties 
pay  their  own  costs. 

Dated :     April  15th,  1949. 

/s/  MICHAEL  J.  ROCHE, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  April  15,  1949. 
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[Title  of  District  Court  and  Cause.] 

PROPOSED  AMENDMENTS  TO  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 
LODGED  BY  PLAINTIFFS 

Defendant,  Commodity  Credit  Corporation,  does 
hereby  propose  the  following  amendments  and  ad- 
ditions to  the  Findings  of  Fact  and  Conclusions 
of  Law  lodged  by  plaintiff. 

I. 

That  proposed  Findings  of  Fact  X,  XIY  and  XV 
be  not  adopted  by  the  Court  in  its  Findings  in  that 
said  proposed  Findings  of  Fact  X,  XIY  and  XY 
are  not  findings  of  fact  but  are  conclusions  of  law. 

II. 

That  proposed  Finding  of  Fact  X  be  amended 
to  read  as  follows : 

X. 

That  the  provision  of  the  Great  Northern  Rail- 
way Rules  Tariff  No.  1240-O,  ICC  .No.  A-8071, 
Item  No.  143,  "or  from  the  point  at  wThich  it  be- 
comes subject  to  combination  of  rates  as  provided 
in  this  rule,"  was  not  applicable  to  the  said  ship- 
ments during  their  movement  in  Canada,  in  that 
they  were  not  subject  to  Great  Northern  Railway 
Tariffs  during  the  course  of  said  movement  in 
Canada. 

III. 

That  the  following  Finding  of  Fact  be  made: 
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KVIII. 

Thai  the  said  [tern  143  of  the  Greal  Northern 
Railway  Rules  was  amended  to  become  effective 
February  1<>,  1949,  by  tin*  addition  of  the  follow 
ing  phrase:  "or  the  point  where  the  car  comes  in 
possession  of  carriers  within  the  United  States," 
said  amendment  being  "for  clarification  purposes." 

IV. 

That  the  following  Finding  of  Fact  be  made: 

XIX. 

That  the  provisions  of  the  Great  Northern  Kail- 
way  Rules  Tariff  referred  to  herein  were  ambigu- 
ous with  regard  to  their  application  to  cars  prior 
to  the  time  they  came  into  possession  of  the  Great 
Northern  Railway  within  the  United  States  in  that 
the  portion  of  Item  143  "or  from  the  point  at 
which  it  becomes  subject  to  combination  rates  as 
provided  in  this  rule,"  could  not  be  applied  prior 
to  the  time  the  said  shipment  came  into  possession 
of  the  Great  Northern  Railway  within  the  United 
States. 

V. 

That  the  proposed  Conclusions  of  Law  be 
amended  to  read  as  follows: 

1.  That  the  provisions  of  Great  Northern  Rail- 
way Rules  Tariff  Item  No.  143  are  applicable  to 
the  shipments  referred  to  herein  at  the  time  and 
from  the  point  where  said  shipments  came  into  pos- 
session of  the  Great  Northern  Railway  within  the 
United  States,  and  the  number  of  inspections  and 
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diversions  must  be  determined  in  accordance  with 
said  Rule  Item  No.  143  from  the  said  point  where 
said  shipment  came  within  possession  of  the  Great 
Northern  Railway  within  the  United  States. 

2.  That  defendant  Commodity  Credit  Corpora- 
tion has  paid  all  lawful  tariff  charges  for  trans- 
portation of  the  shipments  referred  to  herein. 

3.  That  plaintiff  is  entitled  to  nothing  by  the 
complaint  on  file  herein  and  defendant  should  have 
judgment  for  its  costs  of  suit. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney. 

Lodged  May  27,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  matter  came  on  before  this 
Court,  sitting  without  a  jury,  for  trial,  Honorable 
Michael  J.  Roche,  presiding,  A.  T.  Suter,  of  San 
Francisco,  California,  appearing  for  the  plaintiff, 
Frank  J.  Hennessy,  United  States  Attorney,  and 
C.  Elmer  Collett,  Assistant  United  States  Attor- 
ney, of  San  Francisco,  California,  appearing  for 
defendant  Commodity  Credit  Corporation,  and  Carl 
R.   Schulz,  of   San  Francisco,   California,   appear- 
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ing   for  defendanl    Poultry    Producers  of  Central 
California,  and 

Said  action  having  been  tried  on  the  t6th  day 
of  February,  194!),  upon  a  Stipulation  of  Fa< 
and  after  argumenl  and  submission  of  briefs  by 
plaintiff  and  defendant  Commodity  (Vedil  Corpora- 
tion, and  said  action  having  been  submitted  for  de- 
cision on  the  23rd  day  of  February,  1041),  the  court 
being  advised  in  the  premises,  now  makes  the  fol- 
lowing: 

Findings  of  Fact 

I. 
That  tins  action  arises  under  a  law  of  the  Tinted 
States  regulating  interstate  commerce  in  thai  ii 
arises  under  Section  (5(7)  and  other  sections  of 
Part  I  of  the  Interstate  Commerce  Act  of  which 
this  court  has  jurisdiction  under  Title  28,  0".  S. 
Code,  Section  41  Subdivision  (8). 

II. 
That  plaintiff  Petaluma  and  Santa  Rosa  Railroad 
Company  is  now  and  at  all  times  herein  mentioned 
was  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California 
with  its  principal  place  of  business  in  the  City  and 
County  of  San  Francisco. 

III. 

That  defendant  Commodity  Credit  Corporation 

is   now   and  at  all  times  herein  mentioned   was   a 
corporation   organized   and   existing  under  and   by 
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virtue  of  the  laws  of  the  State  of  Delaware  and 
doing  business  in  the  State  of  California. 

IV. 

That  defendant  Poultry  Producers  of  Central 
California  is  now  and  at  all  times  herein  mentioned 
was  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia with  its  principal  place  of  business  in  the 
City  and  County  of  San  Francisco. 

V. 

That  defendant  Commodity  Credit  Corporation 
was  the  original  consignee  of  the  following  de- 
scribed shipments  of  bulk  wheat: 


Car  No. 

Origin 
Etzikom,  Alta. 

Date 

Final  Destination 

LN         10913 

4/12/44 

Petaluma,  California 

LV        75624 

Etzikom,  Alta. 

4/10/44 

Petaluma,  California 

SLSF  162775 

Etzikom,  Alta. 

4/10/44 

Petaluma,  California 

NW       41525 

Etzikom,  Alta. 

4/13/44 

Petaluma,  California 

IC          28972 

Irmisfail,  Alta. 

5/25/44 

Petaluma,  California 

FW&D    7408 

Stavely,  Alta. 

4/10/44 

Petaluma,  California 

ITC         6067 

Stavely,  Alta. 

4/10/44 

Petaluma,  California 

UP       192493 

Etzikom,  Alta. 

4/  8/44 

Petaluma,  California 

VI. 

That  plaintiff  Petaluma  and  Santa  Rosa  Rail- 
road Company  delivered  each  of  said  shipments  to 
defendant  Poultry  Producers  of  Central  California 
at  Petaluma,  California. 


VII. 

That  freight  charges  were  originally  assessed  on 
each  of  said  shipments  on  the  basis  of  a  rate  of 
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I.Va,  cents  per  cwt*  on  the  movement  from  the  Oa 
nadian  point  of  origin  to  the  International  boundary 
al  Sweetgrass,  Montana  (Coutts  Alberta,  Canada), 
and  a  rate  of  68  cents  per  cwt.  on  the  movemenl 
from  Sweetgrass,  Montana,  to  Petaluma,  Califor- 
nia, or  a  total  rate  of  83^  cents  per  cwt.,  plus  a 
special  charge  of  $1.00  for  inspection  in  Canada; 
that  the  total  charges  assessed  on  the  said  ship- 
ments computed  on  the  foregoing  rate  basis  were  the 
Bum  of  $7,444.68,  which  charges  have  been  paid  in 
part  by  the  original  shipper  and  in  part  by  defend- 
ant Commodity  Credit  Corporation. 

VIII. 

That  at  the  time  each  of  the  said  shipments  was 
transported  the  following  provisions  of  Great  North- 
ern Railway's  Rules  Tariff  No.  1240-O.  I.C.C.  No. 
A-8071,   Item  No.  143,  were  in  effect: 

"(E)  Item  No.  143.  Grain,  Seeds,  etc.,  placed 
on  Track  for  Inspection  and  Held  for  Disposition 
Orders. 

"Not  more  than  two  inspections  (or  one  inspec- 
tion in  addition  to  a  diversion  or  reconsignment 
without  inspection)  en  route  and  one  inspection 
(or  diversion  or  reconsignment)  within  the  switch- 
in, u  limits  of  the  destination  at  which  the  car  is 
unloaded  will  be  permitted;  Provided,  that  if,  after 
car  has  received  the  two  inspections  (or  one  in- 
spection and  one  diversion  or  reconsignment)  en 
route  authorized  in  this  rule,  it  is  subsequently  in- 
spected (or  diverted  or  reconsigned)  and  refor- 
warded  without  unloading,  it  will  be  subject  to  the 
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combination  of  tariff  rates  applicable  on  a  ship- 
ment terminating  at  and  on  a  shipment  originating 
at  the  point  at  which  such  subsequent  inspection 
(or  diversion  or  reconsignment)  is  performed  in 
effect  on  date  of  shipment  from  point  of  origin. 

"In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reconsignments  with- 
out inspection)  shall  be  reckoned  from  the  last 
point  of  loading  of  car  or  from  the  point  at  which 
it  becomes  subject  to  combination  of  rates  as  pro- 
vided in  this  rule." 

IX. 

That  said  tariff  provision  was  made  effective  on 
October  20,  1942,  and  was  for  the  purpose  of  con- 
serving cars  and  keeping  traffic  moving  by  re- 
stricting the  number  of  inspections  and  diversions 
permitted. 

X. 

That  under  the  provisions  of  the  foregoing  tariff 
rule  the  number  of  inspections  and/or  diversions 
allowed  each  of  the  said  shipments  must  be  com- 
puted from  the  original  point  of  origin  in  Canada, 
and  where  such  shipments  received  more  than  two 
inspections  and /or  diversions,  charges  to  be  as- 
sessed for  transportation  in  the  United  States 
are  properly  computed  on  the  basis  of  a  combi- 
nation of  rates  to  and  from  the  point  at  which 
a  third  inspection  and/or  diversion  is  requested. 

XI. 

That  each  of  the  said  shipments  was  inspected 
at  a  point  in  Canada. 
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XII. 
Thai  each  of  said  shipments  was  originally  <!<•- 
fined  to  Ogden,   Utah,  bui    prior  to  their  arrival 
at  that  point  each  of  said  shipments  was  diverted 
at  request  of  defendanl  Commodity  Credil  Corpora 
tion  to  Spokane,  Washington. 

XIII. 

That  after  arrival  of  each  of  said  shipments  al 
Spokane,  Washington,  they  were  inspected  and 
thereafter  diverted  at  the  request  of  defendanl 
Commodity  Credit  Corporation  to  defendant  Poul- 
try Producers  of  Central  California  at  Petaluma, 
California. 

XI Y. 

That  under  the  foregoing  facts  and  provisions  of 
the  Great  Northern  Railway  Rules  Tariff  referred 
to,  as  interpreted  herein,  the  applicable  tariff 
charges  on  each  of  the  said  shipments  are  th<><c 
based  upon  a  rate  of  15%  cents  per  cwt.  on  the 
movement  from  the  Canadian  point  of  origin  to  the 
international  boundary  at  Sweetgrass,  Montana 
(Coutts,  Alberta,  Canada),  and  a  rate  of  40  cents 
per  cwt.  on  the  movement  from  Sweetgrass,  Mon- 
tana, to  Spokane,  Washington,  and  a  rate  of  50 
cents  per  cwt.  on  the  movement  from  Spokane, 
Washington,  to  Petaluma,  California,  or  a  total 
rate  of  $1.05%  per  cwt.,  plus  a  special  charge  of 
$1.00  for  inspection  in  Canada  and  a  charge  of 
$2.97  for  the  inspection  of  each  car  at  Spokane, 
Washington;  that  the  total   charges   on   the   shin- 


40  Commodity  Credit  Corporation  vs. 

ments,  computed  on  the  foregoing  rate  basis,  are 
the  sum  of  $9,398.82. 

XV. 

That  the  difference  between  the  freight  charges 
which  have  been  collected  on  the  said  shipments 
in  the  sum  of  $7,444.68  and  the  lawful  tariff  charges 
as  indicated  herein  in  the  sum  of  $9,398.82  is  the 
sum  of  $1,954.14;  that  the  latter  sum  has  not  been 
paid  by  the  defendants  herein,  or  anyone,  to  the 
plaintiff  herein,  or  to  any  of  its  connecting  car- 
riers. 

XVI. 

That  the  rate  of  15!/2  cents  per  cwt.  referred  to 
herein  is  contained  in  applicable  tariffs  of  Canadian 
Railways;  that  the  rate  of  68  cents  per  cwt.  re- 
ferred to  herein  is  contained  in  Item  3900- A  Pacific 
Freight  Tariff  Bureau  Tariff  No.  241-B,  Agent 
J.  P.  Haynes,  ICC  No.  1364;  that  the  rate  of  40 
cents  per  cwt.  referred  to  herein  is  contained  in 
North  Pacific  Coast  Freight  Bureau  Tariff  13-C, 
ICC  No.  606;  that  the  rate  of  50  cents  per  cwt. 
referred  to  herein  is  contained  in  Item  1950  Pa- 
cific Freight  Tariff  Bureau  Tariff  241-B,  Agent 
J.  P.  Haynes,  ICC  No.  1364. 

XVII. 

That  the  various  shipments  referred  to  herein 
were  transported  from  points  of  origin  indicated 
in  paragraph  V  hereof  to  the  international  boun- 
dary at  Sweetgrass,  Montana  (Coutts,  Alberta,  Can- 
ada), and  thence  to  Spokane,  Washington,  and 
thence1  to  Petaluma,  California,  where  the  said  ship- 
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ments  were  delivered  to  defendant  Poultry  Pro- 
ducers of  Centra]  California  by  the  plaintiff  Peta- 
luma and  Santa  Rosa  Railroad  Company. 

Conclusions  of  Law 

1.  That  the  provisions  of  the  Greal    Northern 

Railway  Rules  Tariff  referred  to  herein  are  ap- 
plicable to  the  shipments  referred  1<>  herein,  and 
those  provisions  are  interpreted  to  mean  thai  tin- 
number  of  inspections  and/or  diversions  allowed 
each  of  the  said  shipments  must  be  computed  from 
the  original  point  of  origin  in  Canada,  and  where 
more  than  two  inspections  and/or  diversions  air 
used  in  connection  with  a  particular  shipment  the 
charges  to  be  assessed  for  transportation  in  the 
United  States  are  properly  computed  on  the  basis 
of  a  combination  of  rates  to  and  from  the  point  at 
which  a  third  inspection  and/or  diversion  is  re- 
quested. 

2.  That  under  the  facts  found  herein  and  inter- 
pretation of  (treat  Northern  Railway  Rules  Tariff 
referred  to  herein,  the  lawful  tariff  charges  for 
transportation  of  the  shipments  referred  to  herein 
are  those  computed  on  the  basis  of  a  rate  of  15% 
cents  per  cwt.  for  the  movement  from  the  Cana- 
dian point  of  origin  to  the  international  boundary 
at  Sweetgrass,  Montana  (Coutts,  Alberta,  Canada), 
and  a  rate  of  40  cents  per  cwt.  for  the  movement 
from  Sweetgrass,  Montana,  to  Spokane,  Washing- 
ton, and  a  rate  of  50  cents  per  cwt.  for  the  move- 
ment from  Spokane,  Washington  to  Petaluma,  Cali- 
fornia ,or  a  total  rate  of  $1.051/>  per  cwt.,  plus  a  spe- 
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cial  charge  of  $1.00  for  inspection  in  Canada,  and 
a  charge  of  $2.97  for  the  inspection  of  each  car  at 
Spokane,  Washington. 

3.  That  defendant  Commodity  Credit  Corpora- 
tion is  lawfully  obligated  to  pay  unpaid  freight 
charges  on  the  said  shipments  in  the  sum  of 
$1,954.14. 

4.  That  plaintiff  have  judgment  against  de- 
fendant Commodity  Credit  Corporation  in  the  sum 
of  $1,954.14,  together  with  interest  at  the  rate  of 
7  per  cent,  to  be  computed  on  the  unpaid  freight 
charges  on  each  shipment  from  the  date  of  deliv- 
ery thereof  as  indicated  below: 


Amount  of 

Car  Number 

Date  of  Delivery 

Undercharge 

L&N        10913 

May    3,1944 

$ 

208.44 

LV           75624 

May    5,1944 

199.65 

SLSF    162775 

May    5,  1944 

262.77 

NW         41525 

May    5,1944 

266.97 

IC            28972 

June  17,  1944 

264.77 

FW&D     7408 

May    8,1944 

200.97 

ITC           6067 

May    6,  1944 

275.68 

UP        192493 

May    5,1944 

274.89 

$1,954.14 
5.     That  each  party  hereto  pay  their  own  costs. 

Let  the  Judgment  Be  Entered  Accordingly. 

Dated  this  10th  day  of  June,  1949. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 
Receipt  of  Copy  acknowledged. 

Lodged  April  21,  1949. 

[Endorsed] :     Filed  June  10,  1949. 
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In  the   Southern    Division   of   the    United    St. 
Distrid    Courl    for  the    Northern    District    of 
California 

No.  28,025-B 

PETALUMA  AND  SANTA  ROSA  RAILROAD 
COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

COMMODITY  CREDIT  CORPORATION,  a  Cor- 
poration, POULTRY  PRODUCERS  OF  CEN- 
TRAL CALIFORNIA,  a  Corporation,  e1  aL, 

Defendants. 

JUDGMENT 

The  above-entitled  action  came  on  regularly  for 
trial  in  the  above-entitled  court  sitting  without  a 
jury,  Honorable  Michael  J.  Roche,  presiding,  A.  T. 
Suter  appearing  for  the  plaintiff,  Frank  J.  Hen- 
nessy,  United  States  Attorney,  and  C.  Elmer  Col- 
let!, Assitant  United  States  Attorney,  appearing 
for  defendant  Commodity  Credit  Corporation,  and 
Carl  R.  Schulz  appearing  for  defendant  Poultry 
Producers  of  Central  California,  and 

Said  action  having  been  tried  on  the  16th  day 
of  February,  1949,  upon  a  Stipulation  of  Facts. 
and  after  argument  and  submission  of  briefs  by 
plaintiff  and  defendant  Commodity  Credit  Corpo- 
ration, and  said  action  having  been  submitted  for 
decision  on  the  23rd   day  oX   February,   1949,   and 
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the  Court  being  fully  advised  in  the  premises,  and 
having  signed  and  ordered  filed  its  Findings  of 
Fact  and  Conclusions  of  Law, 

Now,  Therefore,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  that  plaintiff:'  have  judgment  of  and 
from  the  defendant  Commodity  Credit  Corporation 
in  the  sum  of  $1,954.14,  together  with  interest  at 
the  rate  of  l°/t  to  be  computed  on  the  unpaid  freight 
charges  on  each  shipment  from  the  date  of  delivery 
thereof  as  indicated  below: 


Amount  of 

Car  Number 

Date  of  Delivery 

Und 

ereharge 

L&N        10913 

May    3,1944 

$ 

208.44 

LV          75624 

May    5,1944 

199.65 

SLSF    162775 

May    5,1944 

262.77 

NW         41525 

May    5,1944 

266.97 

IC           28972 

June  17,  1944 

264.77 

PW&D     7408 

May    8,1944 

200.97 

ITC           6067 

May    6,1944 

275.68 

UP        192493 

May    5,1944 

274.89 

$1,954.14 
Dated  this  10th  day  of  June,  1949. 

/s/  MICHAEL  J.  ROCHE, 

U.   S.   District   Court   Judge. 

Entered  in  Civil  Docket  June  11th,  1949. 

Approved  as  to  form  in  accordance  with  Rule 
5(d). 

/s/  FRANK  J.  HENNESSY, 

Attorney  for  Defendant, 
Commodity  Credit  Corp. 
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,/s/  CARL  H.  SCHULZ, 
Attorney  for  Defendanl  Poultry  Producers  of  Cen- 
tral California. 

Lodged  April  21,  1949. 
[Endorsed]:     Filed  .June  10,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION    FOB   N'KW   TRIAL 

To  the  Honorable  the  above-entitled  Court,  and  to 
Petaluma  and  Santa  Rosa  Railroad  Company, 
a  corporation,  Plaintiff,  and  to  A.  T.  Suter, 
Esq.,  65  Market  Street,  San  Francisco,  Cali- 
fornia, attorney  for  plaintiff: 

You  are  hereby  notified  that  on  June  '21,  1949, 
at  the  hour  of  10:00  o'clock  a.m.  on  said  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  at  the 
Court  Room  of  the  above-entitled  court,  in  the  Post 
Office  Building  in  the  City  and  County  of  San  Fran- 
cisco, State  and  Northern  District  of  California, 
defendants  will  and  hereby  do  move  the  above- 
entitled  court  for  its  order  granting  a  new  trial 
in   the   above-entitled  action. 

Said  motion  will  be  made  on  the  ground  that 
said  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment  made  herein  are: 

1.  The  decision  is  contrary  to  the  law  in  the  case. 

2.  The  decision  is  contrary  to  the  evidence  in 
the  case. 
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3.  The  decision  and  judgment  are  contrary  to 
the  law  and  the  evidence  in  the  case. 

4.  The  evidence  is  insufficient  to  support  the 
decision. 

5.  The  evidence  is  insufficient  to  support  the 
decision,  and  the  judgment. 

6.  The  decision  is  against  the  weight  of  and 
contrary  to  the  evidence,  and  that  the  evidence 
herein  compels  contrary  Findings,  Conclusions  and 
judgment. 

7.  The  decision  and  judgment  are  contrary  to 
and  against  law. 

8.  The  evidence  shows  that  a  decision  and  judg- 
ment should  have  been  rendered  in  favor  of  defend- 
ants, and  that  the  decision  and  judgment,  as  ren- 
dered, are  contrary  to  law,  and  will  be  based  on 
this  notice,  the  minutes  of  the  court,  the  record  of 
the  evidence  herein,  on  the  said  Findings,  Conclu- 
sions and  Judgment  made  herein,  and  on  all  the 
records,  papers,  pleadings  and  files  in  the  above- 
entitled  action. 

Dated:     June  21,  1949. 

/s/  FRANK  J.  HENNESSY, 
IT.  S.  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney,  Attorneys  for  Defendant, 
Commodity  Credit  Corporation. 

[Endorsed]  :     Filed  June  21,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION 
FOR  NEW  TRIAL 

It  Is  Ordered  thai  the  defendants'  motion  Pot  a 
new  trial  in  the  ahove-entitled  cause  be  and  same  is 
hereby  Denied. 

Dated:     October  21st,  1949. 

/s/  MICHAEL  J.  ROCHE, 
lT.  S.  District  Judge. 
Copies  mailed. 

[Endorsed]  :     Filed  October  21,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  defendant  Com- 
modity Credit  Corporation  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  by  the  United 
States  District  Court  for  the  Northern  District,  of 
California  in  favor  of  plaintiff  and  against  said 
defendant  on  June  11,  1949,  and  from  the  Order 
dated  October  21,  1949  denying  defendant's  Motion 
for  New  Trial. 

Dated:     November  7,  1949. 

/s/  FRANK  J.  HENNESSY. 

U.  S.  Attorney. 
/s/  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 

[Endorsed]:     Filed  November  8,  1949. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  DESIGNATION  OF  CON- 
TENTS OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  above-entitled  Court,  and  to 
A.  T.  Suter,  Esq.,  65  Market  Street,  San  Fran- 
cisco 5,  California,  Attorney  for  Plaintiff: 

The  defendant  Commodity  Credit  Corporation,  by 
its  attorneys,  hereby  designates  for  inclusion  in 
Transcript  of  Record  upon  Appeal  the  complete 
record  and  all  the  proceedings  and  evidence  in  the 
action  before  the  District  Court. 

Dated:     November  30,  1949. 

/s/  FRANK  J.  HENNESSY, 

IT.  S.  Attorney. 

/s/  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 

[Endorsed] :     Filed  November  30,  1949. 
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PLAINTIFF'S  EXHIBIT  NO.  1 

In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

Civil  Action  No.  28,025-R 

PETALUMA  AND  SANTA  ROSA  RAILROAD 
COMPANY,  a  corporation, 

Plaintiff, 

vs. 

COMMODITY  CREDIT  CORPORATION,  a  cor- 
poration, POULTRY  PRODUCERS  OF  CEN- 
TRAL CALIFORNIA,  a  corporation,  et  al., 

Defendants. 

STIPULATION 

1.  The  parties  hereto  agree  that  the  following 

statements  of  fact  are  correct.  Each  party,  how- 
ever, reserves  the  right  to  introduce  additional  evi- 
dence not  inconsistent  therewith  and  also  to  object, 
on  grounds  of  immateriality  or  irrelevance,  to  any 
fact  stated  in  this  stipulation. 

2.  This  action  involves  a  dispute  over  the  freight 
charges  properly  assessable  on  eight  carload  ship- 
ments of  imported  bulk  wheat  which  were  moved 
by  rail  from  various  points  in  Canada  to  Petaluma, 
California,  where  they  were  delivered  to  Poultry 
Producers  of  Central  California.  The  specific  issue 
involved  is  whether  the  inspections  and  reconsimi- 
ments  in  transit  exceeded  the  number  allowed  under 


50  Commodity  Credit  Corporation  vs. 

Plaintiff's  Exhibit  No.  1 — (Continued) 
the  governing  Great  Northern  Railway  Company 
Rules  Tariff  No.  1240-O,  ICC.  No.  A-8071,  effec- 
tive October  20,  1942.  The  applicable  provision  in 
said  tariff  is  Item  No.  143,  of  which  a  photostatic 
copy  appears  in  the  Appendix. 

3.  Each  of  the  eight  shipments  was  made  by  a 
Canadian  grain  selling  organization,  which  delivered 
the  grain  at  a  point  in  interior  Canada  to  Cana- 
dian Pacific  Railway  Company,  which  operates  a 
Canadian  railroad  system,  and  which,  in  turn,  is- 
sued to  the  shipper  a  Uniform  Canadian  Order  Bill 
of  Lading.  The  shipper's  copy  of  each  such  original 
Bill  of  Lading  appears  in  the  Appendix.  Each  one 
stated  that  the  freight  charges  were  to  be  prepaid 
by  the  shipper  to  Coutts,  Alberta.  Coutts  is  the 
point  on  the  International  Boundary  between 
Canada  and  the  United  States  where  the  Canadian 
Pacific  Railway  terminates  and  connects  with  the 
Great  Northern  Railway,  a  United  States  railroad 
system.  That  boundary  interchange  point,  which 
Canadian  Pacific  Railway  Company  calls  Coutts  (in 
Alberta)  is  called  Sweetgrass  (in  Montana)  by 
Great  Northern  Railway  Company.  For  purposes 
of  this  case  Coutts  and  Sweetgrass  are  the  same 
point.  Freight  charges  to  Sweetgrass  (Coutts)  were 
in  fact  prepaid  by  the  Canadian  shipper.  Each 
shipment  was  consigned  to  the  order  of  Commodity 
Credit  Corporation,  and  the  destination  named  in 
the  bills  of  lading  was,  "Ogden,  Utah,  for  inspec- 
tion and  diversion,  notify  Commodity  Credit  Cor- 
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poration."    The   route  designated   in   each   of  the 
original  Canadian  bills  of  Lading  was  via  Canadian 
Pacific   Railway   to  Sweetgrass,  thence   via  Great 
Northern  Railway  and  conned  ions  beyond. 

4.  During  the  period  of  the  eight  shipments 
Commodity  Credit  Corporation,  an  instrumentality 
of  the  United  States,  was  engaged  in  administering 
a  special  emergency  wartime  United  States  Gov- 
ernment relief  program  to  import  and  distribute 
certain  vital  agricultural  commodities.  In  the  course 
of  this  program  Commodity  Credit  Corporation 
entered  into  a  contract  for  the  purchase  of  a  large 
volume  of  Canadian  grain  to  be  delivered  to  the 
purchaser  f.o.b.  Canadian-United  States  boundary. 
The  eight  shipments  in  question  were  shipped  under 
said  purchase  contract,  pursuant  to  which  they  be- 
came subject  to  the  order  of  Commodity  Credit 
Corporation  upon  their  entry  into  the  United  States 
at  Sweetgrass,  where  title  passed  to  Commodity 
Credit  Corporation  as  purchaser.  Before  leaving 
Canada  they  received  an  inspection  pursuant  to 
instructions  in  the  Canadian  bill  of  lading  and  as 
required  by  Section  55  of  the  Canada  Grain  Act. 

5.  On  April  12,  1944,  Commodity  Credit  Cor- 
poration issued  blanket  instructions  to  Great  North- 
ern Railway  Company  to  divert  all  grain  arriving 
at  Sweetgrass  to  Spokane,  Washington.  These  in- 
structions were  conveyed  by  a  letter  dated  April 
12,  1944.  and  read  in  part  as  follows: 
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"At  this  time  we  ask  that  you  issue  blanket  in- 
structions to  divert  to  Spokane  for  inspection  and 
diversion  all  cars  moving  from  Canadian  points 
through  Sweetgrass  which  are  now  billed  to  Com- 
modity Credit  Corporation  at  Ogden  for  inspection 
and  diversion."  A  copy  of  said  instructions  appear 
in  the  Appendix. 

6.  Upon  arrival  at  Spokane  the  shipments  re- 
ceived an  inspection  pursuant  to  orders  issued  by 
Commodity  Credit  Corporation.  Commodity  Credit 
Corporation  also  ordered  the  shipments  reconsigned 
on  Great  Northern  straight  bills  of  lading  to  Poul- 
try Producers  of  Central  California  at  Petaluma, 
California,  a  point  on  plaintiff's  lines,  Commodity 
Credit  Corporation  having  received  the  original 
Canadian  bills  of  lading,  and  having  surrendered 
them  to  Great  Northern  Railway  Company.  A  copy 
of  the  diversion  order  given  at  Spokane  for  each 
car  appears  in  the  Appendix.  Great  Northern  Rail- 
way Company,  receiving  said  orders,  changed  the 
billing  on  the  cars  so  that  they  became  billed  to 
Poultry  Producers  of  Central  California,  Petaluma, 
California,  via  the  Great  Northern  Railway  and 
connections.  The  cars  duly  arrived  at  Petaluma,  a 
point  on  plaintiff's  lines,  and  were  delivered  by 
plaintiff  to  Poultry  Producers  of  Central  California 
for  unloading. 

7.  The  history  of  the  shipment  in  car  L&N  10913 
(referred  to  herein   as  the   L&N   car)    is   typical, 
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being  in  all  material  respects  similar  to  the  history 

of  the  oilier  seven  shipments.  The  Uv  \  ear 
shipped  I))-  Alberta  Wheal  Pool,  Etzikom,  Alberta, 
Canada,  on  April  11,  1944,  to  the  order  of  Com 
modity  Credit  Corporation,  Ogden,  I'lah,  for  in- 
spection and  diversion.  Freighl  charges  were  pre- 
paid by  the  shipper  to  Coutts  (Sweetgrass),  the 
balance  of  freight  charges,  i.e.,  the  charges  for 
transportation  in  the  United  States,  to  be  collected 
from  the  Commodity  Credit  Corporation  at  Port- 
land, Oregon.  The  shipper's  memorandum  copy  of 
the  original  Canadian  bill  of  lading  for  this  ship- 
ment appears  in  the  Appendix.  Before  reaching 
the  International  Boundary  the  car  was  stopped 
and  inspected  at  Lethbridge,  Canada,  in  order  to 
comply  with  Section  55  of  the  Canada  Grain  Act. 
A  copy  of  the  inspection  certificate  for  said  inspec- 
tion appears  in  the  Appendix. 

8.  Pursuant  to  the  routing  provision  in  the 
original  Canadian  bill  of  lading,  the  L&N  car  was 
subsequently  delivered  by  Canadian  Pacific  Rail- 
pay  Company  at  the  Boundary  Point,  Sweetgrass 
(Coutts),  to  Great  Northern  Railway  Company. 
Pursuant  to  Commodity  Credit  Corporation's 
blanket  instructions  of  April  12,  1944,  supra,  par. 
B,  ( J  reat  Northern  Railway  Company,  receiving  the 
bar  at  Sweetgrass,  changed  its  billing  so  that  it  then 
(became  billed  to  the  order  of  Commodity  Credit 
Corporation,  Spokane,  Washington,  for  inspection 
and  diversion.    A  copy  of  the  waybill  showing  this 
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change  appears  in  the  Appendix.    The  car  was  ac- 
cordingly moved  on  the  Great  Northern  Railway  to 
Spokane. 

9.  Upon  arrival  at  Spokane  the  L&N  car  was  in- 
spected at  a  location  known  as  "Hillyard."  Com- 
modity Credit  Corporation  transmitted  to  Great 
Northern  Railway  Company  written  instructions 
dated  April  20,  1944  for  reconsignment  of  the  car 
to  Poultry  Producers  of  Central  California  at  Peta- 
luma  upon  a  Great  Northern  uniform  straight  bill 
of  lading.  A  copy  of  said  instructions  appears  in 
the  Appendix.  Commodity  Credit  Corporation  sur- 
rendered the  original  bill  of  lading  to  Great  North- 
ern Railway  Company  but  it  is  not  clear  whether 
the  latter  issued  a  new  bill  of  lading.  However,  it 
was  not  improper  under  these  circumstances  for 
Great  Northern  Railway  Company  to  move  the  car 
according  to  instructions  of  Commodity  Credit  Cor- 
poration, even  without  issuing  a  new  bill  of  lading, 
the  absence  of  which  would  not  affect  the  rates. 

10.  The  L&N  car  was  moved  on  the  Great  North- 
ern Railway  and  connections  from  Spokane  to  Peta- 
luma,  where  it  was  duly  delivered  to  Poultry 
Producers  of  Central  California  for  unloading. 

11.  Plaintiff  as  the  delivering  carrier  submitted 
its  original  freight  bill  dated  May  3,  1944  for  freight 
charges  accrued  and  unpaid  on  the  shipment  in  the 
L&N  car.  Pursuant  to  instructions  the  bill  was  sub- 
mitted to  Commodity  Credit  Corporation  at  Port- 
land, Oregon.    The  original  freight  bill  appears  in 
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the  Appendix.    The-  charges  were  stated  according 

to  the  following  basis: 

(a)  Canadian   Portion 

15%C   per  cwt.    Tor   transportation    ID    Canada    on 

the  Canadian  Pacific  Railway  from  the  Canadian 
point  of  origin  to  the  International  Boundary  at 
Sweetgrass  (Coutts),  pins  a  special  charge  of  $1.00 

for  inspection  of  the  car  at  Lethbridge,  Canada. 
This  Canadian  portion  of  the  charges  was  calculated 
according   to   applicable   tariffs   of   the    Canadian 

Pacific  Railway  Company  and  was  prepaid  by  the 
Canadian  shipper. 

(b)  United  States  Portion 

68c  per  cwt.  from  Sweetgrass  to  Petaluma  for  the 
transportation  beyond  Sweetgrass,  i.e.,  from  Sweet- 
grass to  Petaluma  via  the  Great  Northern  Railway 
and  connections.  This  rate  was  provided  in  Pacific 
Freight  Tariff  Bureau  Tariff  No.  241-13,  Agent 
J.  P.  Haynes'  I.C.C.  No.  1364  as  applicable  to  ship- 
ments from  various  Montana  points,  including 
Sweetgrass,  to  Petaluma,  via  the  actual  routing  of 
the  car  over  the  Great  Northern  Railway  and  con- 
nections through  Spokane.  This  tariff  was  pub- 
lished by  an  agent  for  Great  Northern  Railway 
Company  and  named  the  68c  rate  as  applicable  to 
shipments  originating  on  the  Great  Northern  Rail- 
way at  Sweetgrass  and  also  applicable  in  combina- 
tion with  Canadian  rates  for  shipments  from  Cana- 
dian points  received  by  the  Great  Northern  Railway 
at  Sweetgrass. 
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(c)     Net  Total 

The  total  charges  for  both  the  Canadian  and  the 
United  States  portions  amounted  to  $780.85  after 
allowing  a  credit  of  $146.08  for  the  Canadian  por- 
tion which  had  been  prepaid.  The  original  freight 
bill  stated  the  net  sum  due  as  $634.77. 

12.  This  net  total  of  $634.77  was  paid  by  Com- 
modity Credit  Corporation  to  plaintiff,  and  the 
original  freight  bill  calculated  as  above  was  re- 
turned by  plaintiff  to  Commodity  Credit  Corpora- 
tion bearing  the  stamped  notation,  "Paid,  May  22, 
1944." 

13.  Subsequently,  plaintiff  presented  to  Com- 
modity Credit  Corporation  a  supplemental  freight 
bill  dated  July  12,  1944  for  additional  charges 
amounting  to  $208.44.  This  supplemental  freight 
bill  appears  in  the  Appendix.  The  additional 
amount  was  obtained  by  recalculating  the  charges 
for  transportation  within  the  United  States.  In- 
stead of  using  the  original  basis  of  the  through 
rate  of  68c  from  Sweetgrass  to  Petaluma,  a  higher 
basis  was  used  consisting  of  a  combination  of  (a) 
the  Great  Northern  local  tariff  rate  from  Sweet- 
grass  to  Spokane  (40c),  plus  (b)  the  local  tariff 
rate  from  Spokane  to  Petaluma  (50c).  The  addi- 
tional charges  thus  computed  have  not  been  paid. 

14.  With  respect  to  each  of  the  remaining  seven 
shipments,  iDlaintiff  submitted  an  original  freight 
bill  on  the  same  basis  as  for  the  L&N  car,  in  which 
the  charges  for  transportation  within  the  United 
States  were  calculated  at  the  through  68c  rate  from 
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Sweetgrass  to  Petaluma  via  Spokane  as  named  in 
the  Pacific  Freighl  Tariff  Bureau  Bate  Tariff  \... 
241-B.  The  charges  thus  computed  were  paid  by 
Commodity  Credit  Corporation,  and  the  original 
freight  hills  were  stamped  "Paid"  and  returned  by 
plaintiff  to  Commodity  Credit  Corporation.  Subse- 
quently, plaintiff  in  each  instance  presented  a  sup- 
plemental .freight  bill  in  which  the  charges  for 
transportation  within  the  United  States  from  Sweets 
grass  to  Petaluma  were  calculated  according  to  the 
sum  of  (a)  the  local  40c  Great  Northern  Tariff  rate 
from  Sweetgrass  to  Spokane,  plus  (b)  the  local  50c 
rate  from  Spokane  to  Petaluma.  The  additional 
charges  stated  in  the  supplemental  freight  bills  have 
not  been  paid. 

15.  The  documents  in  the  Appendix  to  this  stipu- 
lation include  the  following  documents  pertaining 
to  all  of  the  cars: 

(a)  Bill  of  lading  (Shipper's  copy). 

(b)  Copies  of  Diversion  Orders  issued  by  Com- 
modity Credit  Corporation. 

(c)  Plaintiff's  Original  Freight  Bill  submitted 
xto  Commodity  Credit  Corporation  and  paid. 

(d)  Plaintiff's  Supplemental  Freight  Bill  and 
Agent's  Record  submitted  to  Commodity  Credit 
Corporation  and  unpaid. 

These  documents  show  that  some  of  the  cars 
were  subjected  to  a  further  change  in  routing  while 
in  transit,  which  was  ordered  by  Agent  Kirk  acting 
for  the    Interstate  Commerce   Commission   for   the 
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purpose  of  keeping  wartime  traffic  moving  in  the 
Pacific  Coast  region.  The  Kirk  orders  and  the 
changes  in  routing  made  thereunder  did  not  alter 
the  rates — in  applying  the  tariffs  to  the  eight  ship- 
ments they  should  be  ignored. 

16.  The  rates  used  in  calculating  the  original 
and  supplemental  freight  bills  were  the  tariff  rates 
lawfully  in  effect  at  the  time  of  shipment  for  trans- 
portation between  (a)  Sweet  grass  and  Petaluma  via 
Spokane  (68c),  (b)  Sweetgrass  and  Spokane  (40c), 
and  (c)  Spokane  and  Petaluma  (50c),  respectively. 
The  question  presented  is  whether  the  shipments 
were  entitled  to  the  benefit  of  the  through  68c  rate 
from  Sweetgrass  to  Petaluma.  The  answer  to  this 
question  depends  on  whether  the  shipments  received 
diversions,  reconsignments,  and  inspections  in  excess 
of  the  number  allowed  in  Item  No.  143  of  the  Great 
Northern  Railway  Company  Rules  Tariff  No. 
1240-O,  I.C.C.  No.  A-8071.  A  photostatic  copy  of 
the  title  page  of  said  tariff  and  of  page  17  contain- 
ing Item  No.  143  appears  in  the  Appendix.  Con- 
formity with  the  provisions  of  Item  No.  143  is  re- 
quired as  a  condition  to  obtaining  the  through  68c 
rate  from  Sweetgrass  to  Petaluma  by  Pacific 
Freight  Tariff  Bureau  Tariff  No.  241-B  (supra, 
par.  11)  at  Item  No.  350  therein. 

17.  Plaintiff  contends  that  the  inspection  stop 
made  in  Canada  on  the  Canadian  Pacific  Railway 
in  order  to  comply  with  Section  55  of  the  Canada 
Grain  Act  must  be  included  in  reckoning  the  nnm- 
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ber  of  inspections  allowed  under  said  [tem  No.  L43. 
[Jnder  plaintiff's  theory,  since  the  shipments  re- 
ceived one  inspection  in  Canada  and  one  diversion 
at  Sweetgrass,  they  should  hear  the  combination  of 
the  rates  applicable  to  a  shipmenl  terminating  al 
the  next  inspection  stop,  Spokane,  and  to  a  ship- 
ment originating  there.  The  applicable  rate  for 
the  movement  within  the  United  States  would  thus 
he  the  combination  of  (a)  the  tariff  rate  from 
Sweetgrass  to  Spokane  (40e)  pins  (I))  the  tariff 
rate  from  Spokane  to  Petaluma  (50c). 

IS.  Defendants  contend  that  the  inspection  stop 
in  Canada  should  not  be  included  in  reckoning  the 
number  of  inspections,  diversions,  and  reconsign- 
ments  permitted  by  Item  No.  143  in  the  Great 
Northern  Rules  Tariff,  on  the  ground  that  the  Cana- 
dian inspections  were  made  before  the  shipments 
became  subject  to  said  Great  Northern  Rules  Tariff. 
Under  this  theory,  in  applying  Item  No.  143  de- 
fendants would  be  entitled  to  as  many  inspections, 
diversions  and  reconsignments  as  if  the  shipments 
had  actually  originated  at  Sweetgrass.  If  the  cms 
had  in  fact  been  loaded  at  Sweetgrass  the  flat 
through  68c  rate  from  Sweetgrass  to  Petaluma 
would  have  been  applicable,  since  the  only  inspec- 
tions, diversions,  or  reconsignments  under  Item  No. 
143  would  have  been  the  inspection  at  Spokane 
(Hillyard)  and  the  reconsignment  at  Spokane. 

19.  If  plaintiff's  theory  is  correct,  plaintiff  is 
entitled  to  the  principal  sum  claimed   in  the  com- 
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plaint,  $1,954.14.    If  defendants'  theory  is  correct, 
plaintiff  is  not  entitled  to  any  relief. 

20.  The  grain  composing  the  eight  shipments 
was  all  sold  by  Commodity  Credit  Corporation  to 
Poultry  Producers  of  Central  California  on  a  de- 
livered basis  at  Petaluma,  Commodity  Credit  Cor- 
poration to  pay  transportation  on  said  shipments  to 
Petaluma.  If  plaintiff  is  entitled  to  any  additional 
freight  charges  from  defendant  Poultry  Producers 
of  Central  California  for  such  transportations  to 
Petaluma,  then  defendant  Poultry  Producers  of 
Central  California  is  entitled  to  reimbursement 
therefor  by  defendant  Commodity  Credit  Corpora- 
tion. In  no  event  is  plaintiff  entitled  to  recover  the 
additional  freight  charges  from  more  than  one  de- 
fendant. 

Dated:     February  15,  1949. 
/s/  A.  T.  SUTER, 
Attorneys  for  Plaintiff,  Petaluma  and  Santa  Rosa 
Railroad  Company. 

FRANK  J.  HENNESSY, 
U.    S.    Attorney,    Attorney    for    Defendant    Com- 
modity Credit  Corporation, 

By  /s/  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 
/s/  CARL  R.  SCHULZ, 
Attorney  for  Defendant  Poultry  Producers  of  Cen- 
tral California. 

[Endorsed] :     Filed  Feb.  16,  1949. 

[Endorsed]:     Filed  U.S.C.C.A.  Dec.  16,  1949. 
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In  the  United  States  Distrid  Court  for  the  North- 
ern District  of  Calif ornia,  Southern  Division 

No.  28,025-R 

PETALUMA  AND  SANTA  ROSA  RAILROAD 
COMPANY,  a  corporation, 

Plaintiff, 

vs. 

COMMODITY  CREDIT  CORPORATION,  a  cor- 
poration, POULTRY  PRODUCERS  OF  CEN- 
TRAL CALIFORNIA,  a  corporation,  et  al., 

Defendants. 

SUPPLEMENTAL  STIPULATION 

I. 
The  parties  hereto  have  agreed  by  stipulation 
dated  February  15,  1949  that  if  plaintiff  is  entitled 
to  additional  freight  charges  from  the  defendant 
Poultry  Producers  of  Central  California  the  latter 
is  entitled  to  reimbursement  therefor  by  the  defend- 
ant Commodity  Credit  Corporation.  This  supple- 
mental stipulation  is  entered  into  between  plaintiff 
Petaluma  and  Santa  Rosa  Railroad  Company  and 
defendant  Commodity  Credit  Corporation. 

II. 

Prior  to  October  20,  1942  the  applicable  recon- 
signing    tariff  ^provision    provided    that    at    least 
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three  inspections  and  diversions  were  permitted  on 
each  carload  shipment  of  wheat.  Because  of  war- 
time conditions  and  the  necessity  of  conserving  cars 
and  equipment  tariff  provision  Item  143  of  Section 
2,  Great  Northern  Railway  Company  Tariff  1240-O, 
was  made  effective  October  20,  1942. 

"(E)  Item  No.  143.  Grain,  Seeds,  etc.,  Placed 
on  Track  for  Inspection  and  Held  for  Disposition 
Orders. 

"Not  more  than  two  inspections  (or  one  inspec- 
tion in  addition  to  a  diversion  or  reconsignment 
without  inspection)  en  route  and  one  inspection  (or 
diversion  or  reconsignment)  within  the  switching 
limits  of  the  destination  at  which  the  car  is  un- 
loaded will  be  permitted;  Provided,  that  if,  after 
car  has  received  the  two  inspections  (or  one  inspec- 
tion and  one  diversion  or  reconsignment)  en  route 
authorized  in  this  rule,  it  is  subsequently  inspected 
(or  diverted  or  reconsigned)  and  reforwarded  with- 
out unloading,  it  will  be  subject  to  the  combination 
of  tariff  rates  applicable  on  a  shipment  terminating 
at  and  on  a  shipment  originating  at  the  point  at 
which  such  subsequent  inspection  (or  diversion  or 
reconsignment)  is  performed  in  effect  on  date  of 
shipment  from  point  of  origin. 

"In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reconsignments  without 
inspection)  shall  be  reckoned  from  the  last  point 
of  loading  of  car  or  from  the  point  at  which  it  be- 
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comes  subject  to  combination  of  rales  as  provided 
in  this  rule. 
"(E)     Expires  six  months  after  flic  termination 

of  the  present  war. 

"(The  form  of  this  publication  is  permitted  by 
authority  of  the  Interstate  Commerce  Commission 
permission  No.  9014  of  May  7,  1942.)" 

Tli is  tariff  provision  restricted  the  number  of 
inspections  and  diversions  permitted  on  a  carload 
shipment  of  wheat.  At  the  time  the  latter  tariff 
provision  was  made  effective  no  shipments  of  wheat 
were  being  transported  from  Canadian  points  to  the 
United  States.  Due  to  this  fact  the  applicability 
of  said  tariff  provision  to  shipments  of  wheat  origi- 
nating in  Canada  was  not  contemplated  in  the  fram- 
ing of  this  tariff  rule. 

III. 

The  said  tariff  rule  quoted  herein  was  amended 
to  become  effective  on  February  16,  1949  as  indi- 
cated in  the  exhibit  attached  hereto.  The  amend- 
ment provided  for  the  addition  of  the  following 
phrase,  "or  the  point  where  the  car  comes  in  pos- 
session of  carriers  within  the  United  States."  The 
said  exhibit  attached  -hereto  is  Publication  An- 
nouncement No.  154,  dated  November  12,  1948,  and 
bears  the  statement,  "The  above  mentioned  change 
is  for  clarification  purposes." 

Dated:     February  15,  1949. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney. 
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/s/  C.  ELMER  COLLETT, 
Assistant  U.  S.  Attorney,  Attorneys  for  Defendant, 
Commodity  Credit  Corporation. 

/s/  A.  T.  SUTER, 

Attorney  for  Plaintiff. 


(Copy) 

National  Diversion  and  Reconsignment  Committee 

2048  Transportation  Building 

Chicago  5,  Illinois 

November  12,  1948. 

Publication  Announcement  No.  154 

(Supplement  No.  5  to  P. A.  No.  119) 

(Last  Amendment  to  P.A.  No.  119  is  P.A.  No  153) 

Rules  and  Charges  Governing  Grain:  Seeds  (Field 
or  Grass),  Screenings  from  Grain,  Unground,  Con- 
taining Not  More  Than  5  per  cent  of  Flaxseed,  Soy- 
beans, Hay,  Straw,  Corn  Husks  or  Corn  Shucks, 
and  Pummies,  Unground,  Held  for  Inspection  and 
Disposition  Orders. 

The  National  Diversion  and  Reconsignment  Com- 
mittee has  approved  the  following  change  in  the 
Rules  and  Charges  governing  Grain;  Seeds  (Field 
or  Grass)  ;  Screenings  from  Grain,  Unground,  con- 
taining not  more  than  5  per  cent  of  Flaxseed,  Soy- 
beans, Hay,  Straw,  Corn  Husks  or  Corn  Shucks, 
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and  Pummies,  unground,  held  for  Inspection  and 
Disposition  Orders,  applicable  Within  Official 
Classification,  Southern  Classification  and  Western 
Classification  Territories,  and  all  railroads  operating 
in  the  territories  named  should  revise  their  tariffs 
accordingly  to  take  effect  February  16,  1940,  on 
statutory  notice: 

Substitute  the  following  for  the  second  paragraph 
of  Rule  5,  captioned  "Number  of  Inspections  Al- 
lowed ' ' ; 

In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  recOnsigmueni  without 
inspection)  shall  be  reckoned  from  the  last  point  of 
loading  of  car,  or  the  point  where  the  car  comes  in 
possession  of  carriers  within  the  United  States,  or 
from  the  point  at  which  it  becomes  subject  to  com- 
bination of  rates  as  provided  in  this  rule. 

(The  foregoing  conforms  to  record  made  at  meet- 
ing of  the  National  Diversion  and  Reconsignment 
Committee  held  September  22,  1948,  Docket  Advice 
No.  NDR-1182,  Topic  No.  13.) 

(The  above  mentioned  change  is  for  clarification 
purposes.) 

E.  V.  HILL, 

Acting  Chairman. 
File  NDR-450 

[Endorsed]:     Filed  U.S.C.C.A.  Dec  1(1  1949. 


)ates  and  charges  published  in  this  tariff  are  subject  to  the 
iccessive  issues  thereof. 

fhe  operation  of  portions  of  this  tariff  referred  to  in   Item 
id  item. 

O.  N.  Rv.C.T.  C   No.  2302. 

Cancel*  C.  T.  C.  No.  22<iH. 

Q.  N.  Ry.  P.  S.  C.  of  Wis.  No.  198. 

Cancels  P.  S.  C.  of  Wis.  No.  17.V 

Q.  N.  Ry.  P.  II.  C.  of  I.  No.  2SI. 

Cancels  P.  U.  C.  of  I.  No.  242. 

Q.  N.  Ry.  P.  U.  C.  Ore.  No.  643. 

Cancels  P.  U.  C.  Ore.  No.  611. 


N.  Ry.  Cal.  R.  C.  No.  75. 

fincels  Cal.  H.  C.  No.  till. 
.  Ry.  Minn.  R.  C.  No.  940. 
ncels  Minn.  R.  C.  No.  N.VJ. 
.  Ry.  Mont.  R.  C.  No.  652. 
ncels  Mont    R.  C.  No.  581. 
Ry.  N.  D.  P.  S.  C.  No.  231. 
:elsN.  I).  P.  S.  C.  No.  212. 


Increases  provided  In  Item  X-148 
No.  I  la  suspended  as  provided 

O.  N.  Ry .  P.  U.  C.  of  S.  D.  No.  279.^ 

Cancels  P.  U.  C.  of  8.  D.  No.  2*fi. 

Q.  N.  Ry.  W.  D.  P.  S.  No.  1411. 

Caneela  W.  D.  P.  8.  No.  1424. 

Q.  N.Ry.  I.C.C.No.A-8071. 

Cancels  I.  C.  C.  No.  A-7892. 


Q.  N.  Ry.  Q.  F.  O.  No.  I240-O. 


Cancels 


lo.  1240-N. 


^ 


7- /4-   +* 


Sreat  Northern  Railway  Company 


-In  Connection  With- 


FAr^Erli^AIN  AND.SHIPPINQ  COMPANY.    (FX2,No. 
THE  MIDLA4NJ)  RAILWA 


OF  MANITOBA,     (fx  5 


IGHT  TARIFF 


Mo 

No.  I.) 


ND  CHARGES 

Governing 

Diversion  or'Keconsignnient  of  Freight  and  Holding  of  Cars  for 
Mirrender^f  Bills  of  Lading  or  Written  Orders,  or  fnspection 
at  points  on  the  above  named  liorar  o    1949, 


UED  SEPTEMBER  16,  1942. 


EFFECTIVE  OCTOBER  20,  1942. 

(Kxcept  as  otherwise  provided  herein.) 


ilS TNHmA  m*  B-  s-  meRR'tt.  'T^o-brien, 

gnt  Traffic  Manager,  Western  Traffic  Manager,  Genera]  Freight  A«»nt 

"fss,S"^    ^tiftEs*^  ^iBEftz^ 

ST.  PAUL,  MINN.  ' 


Prtnwd  b,  Mrtllll-WMo*  0>.  te  R.  ruL  It...  a  i.  A. 


fe.2» 


Q.  N.  Ry.  Q.  F.  O.  No.  I240-O. 


SECTION  2     Continued. 
PS  AND  CHARGES  GOVERNING   GRAIN;   SCREENINGS   FROM   GRAIN,   UNGROUND, 
llTAINING  NOT  MORE  THAN  5  PER  CENT  OE  EEAXSEED;  SEEDS    FIELD  OR  GRASS); 
to  (SOYA  OR  SOJA)  BEANS;  HAY;  STRAW;  CORN   HUSKS  OR  CORN  SHUCKS,  AND 
iMMIES,  UNGROUND;  CARLOADS,  STOPPED  FOR  INSPECTION  AND  DISPOSITION 
iRDERS  INCIDENT  THERETO;  ALSO  RULES  AND  CHAROES  COVERING  QRAIN  OR 

SEEDS,  CARLOADS,  HELD  OR  STOPPED  AT  SAMPLINQ  POINT. 

Item  No.  143.  Grain,  Seeds,  etc.,  Placed  on  Track  for  Inspection  and  Held  for  Disposition 
s. 

Ot  i c  than  two  inspect  ions  uir  one  inspection  in  addition  to  a  diversion  or  reconsignment  without 

lion)  en  unite  and  one  inspection  (or  diversion  or  reconsignment)  within  the  switching  limits  of  the 
ation  at  which  the  cur  is  unloaded  will  be  permitted;  Provided,  that  if,  after  car  has  received  the  two 
tions  tor  one  inspection  and  one  diversion  or  reconsignment)  en  route  authorized  in  this  rule,  it  is 
ucntly  inspected  (or  diverted  or  roconsigncd)  and  reforwarded  without  unloading,  it  will  be  subject 
Mmbination  of  tariff  rates  applicable  on  a  shipment  terminating  at  and  on  a  shipment  originating  at 
int  at  which  such  subsequent  inspection  (or  diversion  or  reconsignment)  is  performed  in  effect  on  date 
iiment  from  point  of  origin. 

i  applying  this  rule,  the  number  of  stops  for  inspection  (or  diversion  or  reconsignment*  without  in- 
>n)  shall  be  reckoned  from  the  last  point  of  loading  of  car  or  from  the  point  at  which  it  becomes  subject 
jii|)iimli<Hl  of  rajes  «m  provided  m  tnis  rule. 
Expires  six  months  after  the  termination  of  the  present  war. 

The  form  of  this  publication  is  permitted  bv  authority  of  the  Interstate  Commerce  Commission  per- 
n  No.  !tO  14  of  May  7,  1912.)  

tern  No.  145.     Cars  billed  to  team  tracks  or  industries. 

ars  billed  direct  to  public  team  tracks,  or  to  elevators,  mills  of  other  industries,  within  the  switching 
(of  the  billed  destination,  and  there  inspected  and  delivery  taken,  will  not  be  subject  to  the  charge 
led  in  Section   1. 

tern  No.  ISO.     Disposition  order  after  inspection. 

'he  disposition  order  received  after  the  inspection  will  be  considered  as  being  in  lieu  of  the  consignment 
ctions  under  which  the  care  arrived  at  inspection  point. 

»n  shipments  Consigned  "To  Order,"  an  order  to  divert  or  reconsign.  or  a  disposition  order,  under 
rules  will  not  be  accepted  or  become  effective  until  the  original  bill  of  lading  is  surrendered  for  can- 
on, endorsement  or  exchange,  or  in  its  absence  satisfactory  bond  of  indemnity  executed  in  lieu  thereof, 
er  approved  security  given. 

tem  No.  155.     Sampling. 

'arload  shipments  of  drain  or  Seeds  originating  on  the  lines  of  this  company  or  connections,  and  billed 
nnea|>olis,  St.  Paul,  Duluth,  Minn.,  or  Superior,  Wis.,  may  be  set  out  for  carrier's  convenience  free  of 
I  at  any  intermediate  grain  sampling  station,  established  with  the  approval  of  state  authorities,  for  the 
se  of  permitting  the  withdrawal  of  samples  by  State  or  Federal  authorities. 

Irain  or  Seeds  billed  by  the  shipper  to  a  sampling  station,  or  to  Minneapolis,  St.  Paul,  Duluth,  Minn., 
perior,  Wis.,  or  beyond,  with  a  notation  on  bill  of  lading  to  "Hold  for  sampling  and  orders"  at  the 
ing  station,  will  be  held  at  the  designated  point  for  the  purpose  indicated  at  a  charge  of  $4.40  per  ear 
Ixceptions  1,  2  and  3),  which  charge  is  to  cover  switching  from  sampling  track,  to  and  from  hold  track 
consignment  or  reforwarding  the  car  to  destination  in  same  general  direction. 

lote  A— Orders  reading"  Hold  for  Inspection"  will  be  considered  as  the  equivalent  of  "Hold  for  aam- 
and  orders." 

lote  B— The  charge  of  $4.40  provided  in  Section  4  does  not  cover  any  subsequent  service  at  final 
ation,  with  respect  to  which  service,  Sections  1,  2  and  3  apply.  The  charge  provided  in  Section  1 
ot  apply  at  intermediate  sampling  stations. 

^Exception  I — Xo  charge  will  be  made  on  Grain  or  Seeds  originating  at  the  following  points: 
ladger,  Minn.  ©Greenbush,  Minn.  Roseau,  Minn.  Warroad,  Minn, 

'ox,  Minn.  Mandus,  Minn.  Salol,  Minn. 

^Exception  2 — From  stations  shown  in  Column  A  below  to  Minneapolis,  Minnesota  Transfer,  or 
ml,  Minn.,  and  stations  taking  same  rates,  the  charge  of  $4.40  per  car  will  apply,  except  that  in  no  case 
the  total  transportation  charge,  including  the  hold  charge,  exceed  the  charges  on  a  like  shipment  of 
or  Seeds  from  station  shown  opposite  such  station  in  Column  B  below  without  the  stop  charge. 


Column  A 


Greenbush Minn, 

Strathcona " 


Column  B 


JBadger Minn 


(Item  No.  155  continued  on  following  page) 


DApplies  only  on  traffic  destined  to  Duluth,  Minn.,  Superior,  Wis.,  and  stations  taking  same  rstss. 
^Applies  only  on  Interstate  Traffic.      ^ 
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Plaintiff's  Exhibil  No.  2     (Continued) 
(Copy) 

[Jnited  States  Department  of  Agriculture 

Commodity  ( Sredil  Corporation 

304  Artisans  Building 

Portland  5,  Oregon 

April  12,  1944. 
Great  Northern   Railway  Company 
American  Bank  Building 
Portland,  Oregon 
Attention:      Mr.  Osborne 

Gentlemen: 

This  will  confirm  our  telephone  conversation  <>f 
April  11  in  which  we  asked  that  you  cancel  our 
instructions  of  April  10  regarding  stopping  of  all 
cars  at  Great  Falls  for  inspection  and  diversion 
which  were  billed  to  Commodity  Credit  Corporation 
at  Ogden  for  inspection  and  diversion. 

At  this  time  we  ask  that  you  issue  blanket  in- 
structions to  divert  to  Spokane  for  inspection  and 
diversion  all  cars  moving  from  Canadian  points 
through  Sweetgrass  which  are  now  billed  to  Com- 
modity Credit  Corporation  at  Ogden  for  inspection 
and  diversion. 

Very  truly  yours, 

EARL  C.  COREY, 
Regional   Director. 

By/a/  C  J.  SEELY. 
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Plaintiff's  Exhibit  No.  2     (Continued) 
Dominion  of  ( !anada 

\...   L4903 
The  Department  of  Trade  and  Commerce 

Board  of  Grain  Commissioners  for  Canada 
Western  Grain  Inspection  Division 

This  Certifies  that  there  was  inspected 
For  Account  of  Alberta  Wheat  Pool 

Car  Initial :  L  &  N. 

Car  Number:  10913. 

Station  Shipped  From:  Etzikom. 

Date  and  Place  Inspected :  Lethbridge,  Apr.  19, 
1944. 

Kind  of  Grain:  Wheat. 

Grade:  Manitoba  One  (1)  Northern. 

Dockage:  1%. 

Remarks     

Duplicate 

F.  S.  LUDLAM, 

Chief  Grain  Inspector, 
Winnipeg,  Man. 

W.  K., 

Grain  Inspector. 
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Plaintiff's  Exhibit  No.  2— (Continued) 
Collect  from  C.C.C. 

Divert  on  Straight  Bill  of  Lading 
To:  Poultry  Producers  of  Central  Calif. 
Destination:  Petaluma,  California 
Route :  GN  to  Chemult-SP-NWP-PSR 
Do  not  Weigh :     This  car  moving  on  Official  Cana- 
dian Weight.   Collect  from  C.C.C. 

War  Food  Administration 

Commodity  Credit  Corporation 

304  Artisans  Building 

Portland  5,  Oregon 

April  20,  1944 

Great  Northern  Railway  Company 
Portland,  Oregon 

Car  of  wheat     L&N  10913     Wt.  93,600 
Shipped  from     Etzikom,  Alta.     Date    4-11-44 
Consigned  to  Order  of     Commodity  Credit  Corp. 

Destination     Spokane,  Wn.  (For  Insp.&Div.) 

Notify     Same 

At     Spokane,  Wn. 

Route     CP  Sweet  Grass  GN  Butte  thence  UP 

Please  divert  as  shown  at  top  of  this  Diversion 
request. 
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Plaintiff's  Exhibil  No.  2— (Continued) 
Confirming  our  telephone  diversion   of  April   20, 
1944  We  arc  surrendering  the  original  order  B/L. 
C/P  596-A 

jh 

/s/  EARL  0.  COREY 
EARL  C.  COREY 
Regional  Director 

[Stamped]:     Received  May  1,  1944.     G.  N.  Ry. 
Traffic  Dept. 
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[Title  of  Courl  and  <  lause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  Distrid  Courl 

of  the  United  States  for  the  Northern  Distrid  of 
California,  do  hereby  certify  thai  the  foregoing 
documents  and  exhibits,  listed  below,  are  the  orig 
inals  tiled  in  this  Court,  in  the  above-entitled  case, 
and  that  they  constitute  the  Record  on  Appeal 
herein,  as  designated  by  the  Appellant,  to  wit: 

Certificate  of  Clerk  of   Municipal  Court  on   Re- 
moval Contains:     Copies  of 

Complaint  for  Freight  Charges 
Petition  for  Removal  of  Cause  to  United  States 
District  Court 

Bond  for  Removal 

Notice  of  Petition  and  Bond  for  Removal 

Petition  Tor  Removal  of  Cause  to  United  Slates 
District  Court 

Bond  for  Removal 

Order  for  Removal 
Answer  of  Commodity  Credit  Corporation 
Answer  to  Complaint  and  Cross-Claim 
Opinion 


82  Commodity  Credit  Corporation  vs. 

Proposed  Amendments  to  Findings  of  Fact  and 
Conclusions  of  Law  Lodged  by  Plaintiffs 

Findings  of  Fact  and  Conclusions  of  Law 

Judgment 

Notice  of  Motion  for  New  Trial 

Order  Denying  Motion  for  New  Trial 

Notice  of  Appeal 

Defendant's  Designation  of  Contents  of  Record 
on  Appeal. 

Plaintiff's  Exhibits  Nos.  1,  2  and  3. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
14th  day  of  December,  A.D.  1949. 

C.  W.  CALBREATH, 

Clerk. 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 
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[Endorsed]:  No.  12427.  United  States  Courl  of 
Appeals  for  the  Ninth  Cimiit.  Commodity  Credil 
Corporation,  Appellant,  vs.  Petaluma  and  Santa 
Rosa  Railroad  Company,  ;i  corporation,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  December  14,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


84  Commodity  Credit  Corporation  vs. 

In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12,427 

COMMODITY  CREDIT  CORPORATION, 

Appellant, 

vs. 

PETALUMA  &  SANTA  ROSA  RR.  CO., 

Appellee. 

DESIGNATION  OF  POINTS  RELIED  ON 
BY  APPELLANT 

As  Statement  of  Points  required  by  Subdivision 
6,  Rule  19,  appellant  designates  the  following: 

(1)  The  District  Court  erred  in  finding,  con- 
cluding and  holding  that  the  provisions  of  the  Great 
Northern  Railway  Rules  Tariff  in  effect  during 
April  and  May  of  1944  were  applicable  to  the  ship- 
ments involved  in  this  action  prior  to  their  crossing 
the  Canadian  border. 

(2)  The  District  Court  erred  in  finding,  con- 
cluding and  holding  that  the  number  of  inspections 
and/or  diversions  allowed  each  of  the  shipments 
must  be  computed  from  the  point  of  origin  in 
Canada. 

(3)  The  District  Court  erred  in  finding,  con- 
cluding and  holding  that  the  charges  to  be  assessed 
for  transportation  on  the  shipments  in  the  United 
States  from  Sweetgrass  to  Petaluma  were  properly 
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computed  on  the  basis  of  a  combination  of  n 
from  Sweetgrass,  Montana,  to  Petaluma,  California. 

(4)  The  District  Court  cried  in  finding,  con- 
eluding  and  holding  thai  defendant,  Commodity 
Credit  Corporation,  was  lawfully  obligated  to  pay 
unpaid  freight  charges  on  the  shipments  in  the  sum 
of  $1,954.14. 

(5)  The  District  Court  erred  in  not  finding,  con- 
cluding and  holding  that  the  provisions  of  the  Greal 
Northern  Railway  Rules  Tariff  were  not  applicable 
to  the  shipments  during  their  movement  in  Canada. 

((>)  The  District  Court  erred  in  not  finding,  con- 
cluding and  holding  that  the  provisions  of  the  Greal 
Northern  Railway  Rules  Tariff  became  applicable 
from  the  point  where  the  shipments  came  into  pos- 
session of  the  Great  Northern  Railway  within  the 
United  States. 

(7)  The  District  Court  erred  in  not  finding,  con- 
eluding  and  holding  that  the  provisions  of  the  Great 
Northern  Railway  Rules  Tariff  Item  No.  143  were 
ambiguous  and  were  meant  to  he  applicable  at  "the 
point  where  the  car  came  in  possession  of  carriers 
within  the  United  States". 

(8)  The  District  Court  erred  in  not  finding,  con- 
eluding  and  holding  that  Sweetgrass,  Montana,  was 
a  point  at  which  the  shipment  had  been  subject  to 
combination  of  rates  as  to  its  previous  movement 
within  the  meaning  of  the  Great  Northern  Railway 
Rules  Tariff  Item  No.  1.43. 
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(9)  The  District  Court  erred  in  not  finding,  con- 
cluding and  holding  that  the  applicable  rate  was  the 
flat  rate  from  Sweetgrass,  Montana,  to  Petaluma, 
California. 

(10)  The  District  Court  erred  in  granting  judg- 
ment to  plaintiff. 

(11)  The  District  Court  erred  in  not  granting 
judgment  to  defendant. 

Dated:     December  28,  1949. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellant. 

Appellant  designates  the  entire  record  to  be 
printed,  including  plaintiff's  Exhibits  1  and  2,  and 
the  following  portions  of  Exhibit  3:  The  Great 
Northern  Railway  Company  Rules  and  Charges, 
C.C.C.  Blanket  Diversion  Order,  and  documents 
pertaining  to  Car  L  &  N. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney, 

/s/  C.  ELMER  COLLETT, 

Assistant  V.  S.  Attorney. 

[Endorsed] :     Filed  Dec.  29,  1919. 
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Commodity  Credit  Corporation,  appellai 

v. 

Petaluma  and  Santa  Rosa  Railroad  Company,   a 
Corporation,  appeli.ee 


ON  APPEAL  FROM  THE  JUDGMENT  OF  THE  DISTRICT  OOl  RT  OF 
THE     UNITED     STATES     FOR     THE     NORTHER*     DISTRK  7 
CALIFORNIA,    SOUTHERN   DISTRICT 


APPELLANT'S  OPENING  BRIEF 


JURISDICTIONAL  STATEMENT 

Suit  was  filed  in  the  Municipal  Court  of  the  Cin 
and  County  of  San  Francisco,  California,  by  Petaluma 
and  Santa  Rosa  Railroad  Company,  a  California  cor- 
poration, against  Commodity  Credit  Corporation,  a 
Delaware  corporation,  and  Poultry  Producers  of 
Central  California,  a  corporation,  for  supplemental 
freight  charges  (R.  3).  The  suit  was  removed  to  the 
United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division  (R.  18). 
The  suit  arose  under  a  law  regulating  commerce  i'.( 
U.  S.  C.  sec.  (i),  and  the  District  Court  had  original 
jurisdiction  (28  U.  S.  C.  (1940  Ed.),  sec  41  (8)).  The 
suit  was  therefore  removable  to  the   District    Court 


from  the  Municipal  Court   (28  U.  S.  C.   (1940  Ed.), 
sec.  71). 1 

Following  answers  and  trial  upon  stipulations  of 
fact  (R.  19,  23,  49),  the  District  Court  entered  final 
judgment  for  plaintiff  (R.  43,  47)  from  which  Com- 
modity Credit  Corporation  duly  appealed  (R.  47). 
This  Court  now  has  jurisdiction  to  review  the  District 
Court's  judgment  (28  U.  S.  C.  sec.  1291). 

QUESTION   PRESENTED 

The  question  presented  is  the  determination  of  the 
lowest  freight  rate  under  the  tariffs  of  the  United 
States  railroads  from  Sweetgrass,  Montana,  on  the 
Canadian  boundary,  to  Petaluma,  California,  appli- 
cable to  several  carloads  of  grain  which  were  imported 
from  Canada  under  a  wartime  Federal  relief  pro- 
gram. This  involves  the  interpretation  of  a  tariff 
rule  published  by  the  Great  Northern  Railway 
Company. 

TARIFF   PROVISION 

a.  Great  Northern  Rule  143 

Great  Northern  Railway  Company  Rules  Tariff 
(R.  66),  Item  No.  143,  reads  as  follows  (R.  67)  : 

Item  No.  143.  Grain,  Seeds,  Etc.,  Placed  on 
Track  for  Inspection  and  Held  for  Dispo- 
sition Orders 


1  The  District  Court's  jurisdiction  was  not  affected  by  the  1948 
Revision  of  Title  28  of  the  U.  S.  Code.  See  28  U.  S.  C.  sec  1337, 
1441.  Commodity  Credit  Corporation,  the  Delaware  corpora- 
tion, lias  been  dissolved  pursuant  to  the  Act  of  June  29,  1948,  ch. 
704,  62  Stat.  1075,  15  U.  S.  C.  (Supp.  II)  sec.  714n,  o.  It  retains 
corporate  existence  for  the  purpose  of  this  appeal  for  three  years 
following  dissolution.  See  Revised  Code  of  Delaware,  chap.  65, 
sec.  42. 


Not.  more  than  two  inspections  (or  one  in- 
spection in  addition  to  a  diversion  or  recon- 
signment withoul  inspection)  en  route  and  one 
inspection  (or  diversion  or  reconsignment) 
within  the  switching  limits  of  the  destination  at 
which  the  car  is  unloaded  will  be  permitted; 
Provided,  that  if,  after  car  has  received  the 
two  inspections  (or  one  inspection  and  one 
diversion  or  reconsignment)  en  route  author- 
ized in  this  rule,  it  is  subsequently  inspected 
(or  diverted  or  reconsigned)  and  reforwarded 
without  unloading,  it  will  be  subjeci  to  the  com- 
bination of  tariff  rates  applicable  on  a  shipment 
terminating  at  and  on  a  shipment  originating 
at  the  point  at  which  such  subsequent  inspec- 
tion (or  diversion  or  reconsignment)  is  per- 
formed in  effect  on  date  of  shipment  from 
point  of  origin. 

In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reconsignments 
without  inspection)  shall  be  reckoned  from  the 
last  point  of  loading  of  car  or  from  the  point 
at  which  it  becomes  subject  to  combination  of 
rates  as  provided  in  this  rule.     [Italics  added.  ] 

Expires  six  months  after  the  termination  of 
the  present  war. 

(The  form  of  this  publication  is  permitted 
by  authority  of  the  Interstate  Commerce  Com- 
mission permission  No.  9011  of  May  6,  L942.) 

b.  Amendment  of  the  rule 

The  second  paragraph  of  the  text  of  Rule  143  was 
amended  by  the  addition  of  a  phrase  by  the  earri 


m  November  1948,  effective  February  16,  1949,  so  as 
to  read  as  follows: 

In  applying  this  rule,  the  number  of  stops 
for  inspection  (or  diversion  or  reconsignment 
without  inspection)  shall  be  reckoned  from  the 
last  point  of  loading  of  car,  or  the  point  where 
the  car  comes  in  possession  of  carriers  within 
the  United  States,  or  from  the  point  at  which 
it  becomes  subject  to  combination  of  rates  as 
provided  in  this  rule.  [Our  italics  show  the 
addition.] 

The  notice  of  this  amendment  by  the  carriers  con- 
tained the  following  statement:  The  above-mentioned 
change  is  for  clarification  purposes"  (R.  63-65). 
[Italics  ours.] 

The  question  is  whether  a  stop  for  inspection  in 
Canada,  which  was  required  by  Canadian  law  and 
was  made  before  the  cars  were  received  from  the 
Canadian  carrier  by  Great  Northern  Railway  Com- 
pany at  Sweetgrass,  must  be  included  in  counting  the 
stops  allowed  by  the  original  Rule  143  when  applying 
the  Great  Northern  tariff  rates  from  Sweetgrass  to 
the  shipments  of  grain  imported  from  Canada. 

STATEMENT   OF   THE   CASE 

In  1944  Commodity  Credit  Corporation,  an  instru- 
mentality of  the  United  States,2  was  engaged  in  a 
special  emergency  wartime  Government  relief  pro- 
gram to  import  and  distribute  certain  vital  agricul- 
tural commodities.  In  the  course  of  the  program 
Commodity    Credit    Corporation    purchased    a    large 


See  Title  15,  U.  S.  C.  (1916  Ed.) ,  sec.  713. 


volume  of  Canadian  grain.  The  shipments  invol 
in  this  case  were  eighl  carloads  of  thi  Canadian 
grain,  which  were  purchased,  transported,  and  dis- 
tributed as  a  pari  of  the  program  (R.  26).  This 
is  a  tesi  case  which  will  govern  several  other  pending 
Buits  involving  the  same  issue 

The  boundary  point  where  all  these  shipments 
entered  the  United  Stales  was  a  point  where  a  line 
of  the  Canadian  Pacific  Railway  from  interior  Alberta 
connects  with  a  Line  of  the  Great  Northern  Rail) 
running  to  interior  Montana.  Canadian  Pacific  calls 
this  point  Coutts  (Alberta)  whereas  Great  Northern 
calls  it  Sweetgrass  (Montana)  (R,  50).  Coutts  and 
Sweetgrass  are  the  same  point,  and  there  the  title 
to  the  grain  passed  to  Commodity  Credit  Corporation 
as  purchaser  (R.  51). 

The  typical  L  &  N  Car 

The  history  of  the  shipment  in  the  L  &  X  car  is 
typical  of  all  involved  here  (R.  52).  It  was  shipped 
by  the  Alberta  Wheat  Pool  at  Etzikom,  Alberta,  on 
April  11, 1914.  Canadian  Pacific  as  the  carrier  issued 
a  bill  of  lading  (R.  50,  70,  71)  showing  that  the 
shipment  was  received  with  freighl  charges  prepaid 
to  Coutts  (Sweetgrass),  the  port  of  entry,  where 
Canadian  Pacific  was  to  deliver  the  car  to  Gnat 
Northern  for  the  account  of  and  subject  to  the  order 
of  Commodity  Credit  Corporation.  The  destination 
originally  named  in  that  bill  of  lading  was  Ogden 
''for  Inspection  and  Diversion"  (R.  70). 

Before  reaching  the  International  Boundary  the 
car  was  stopped  in   transit   and   inspected   at   Leth- 


bridge,  Alberta,  in  order  to  comply  with  Section  55 
of  the  Canada  Grain  Act  of  1930  (20-21  Geo.  V,  ch.  5). 
(R.  53,  73.) 

Upon  arrival  at  Sweetgrass  (Coutts),  Canadian 
Pacific  delivered  possession  of  the  car  to  Great  North- 
ern. At  that  point  the  title  and  control  over  the 
shipment  were  vested  under  the  terms  of  the  purchase 
contracts  in  Commodity  Credit  Corporation.  This 
control  was  exercised  by  blanket  instructions  to  Great 
Northern  to  reconsign  the  shipments  at  Sweetgrass 
to  Spokane  (R.  69).  Great  Northern  so  received 
the  car  and  transported  it.  At  Spokane  the  car  was 
inspected  and  ordered  diverted  or  reconsigned  on  a 
new  straight  bill  of  lading  to  Poultry  Producers  of 
Central  California,  at  Petaluma,  California  (R.  74). 
The  straight  bill  of  lading  apparently  was  not  actually 
issued,  but  its  absence  was  a  bookkeeping  detail  which 
would  not  affect  the  rates  (R.  54).  The  car  moved 
to  Petaluma  via  Great  Northern  and  connections, 
being  delivered  at  Petaluma  by  appellee  to  Poultry 
Producers  of  Central  California3   (R.  54). 

The  freight  charges 

Original  Basis. — Following  arrival  of  the  cars  at 
Petaluma,  appellee  billed  the  new  consignee  for  the 
freight  charges  from  Sweetgrass  to  Petaluma,  calcu- 
lating them  at  a  rate  of  68c"  per  cwt.,  the  rate  quoted 
in  the  Great  Northern's  tariffs  as  applicable  to  ship- 
ments of  bulk  grain  in  carload  lots  from  Sweetgrass 
via  the  actual  route  to  Petaluma,  but  subject  to  the 
provisions   of  Rule   143    (R.   55-58).     The   stops   in 


3  The  events  in  the  movement  of  L  &  N  car  are  shown  in  the  way 
bill  which  is  reproduced  in  the  Record  (R.  76) . 


transit  were  counted  as  follows:  first,  an  Inspection 
at  Spokane  (Hillyard) ;  second,  a  reconsignmenl  a1 
Spokane  (see  R.  78).  These  did  ao\  exceed  the  free 
allowance.  The  charges  so  calculated  were  duly  paid 
by  Commodity  Credil   Corporation   (R.  56,  57). 

Itcvised  Basis. — Later,  appellee  submitted  a  sup- 
plemental freight  bill,  in  which  the  rate  was  restated 
on  a  revised  basis  as  the  combination  of  (a)  i(|<\  the 
lowest  rate  from  Sweetgrass  to  Spokane,  plus  (b) 
500,  the  lowest  rate  from  Spokane  to  Petaluma, 
making  a  total  of  900  from  Sweetgrass  to  Petaluma, 
with  an  inspection  fee  added  (R.  56,  79). 

This  suit  is  for  the  unpaid  portion  of  the  cha 
calculated  on  the  revised  basis  on  all  eight  shipments 
in  the  total  principal  sum  of  $1,954.14  (R.  4,  59-60). 

The  revised  basis  was  adopted  by  appellee  as  the 
lowest  tariff  rate  on  the  hypothesis  1li.it  the  680  rate 
did  not  apply.  The  680  rate  from  Sweetgrass  was 
rejected  on  the  ground  that  the  shipments'  Btopa  in 
transit  exceeded  the  free  allowance  prescribed  by 
Rule  143.  Appellee  supports  this  view  only  by  <•« Mint- 
ing the  stops  in  transit  from  the  Canadian  point  of 
origin  so  as  to  include  the  inspection  in  Canada  re- 
quired by  the  Canada  Grain  Act,  supra  (  R.  58). 

Appellant  considers  the  original  basis  of  the  freight 
charges  correct  and  counts  the  stops  from  Sweetgtt 
the  point  where  the  shipments  first  became  subject 
to  the  Great  Northern  tariffs  (including  its  Rule  143). 
Under  appellant's  view  the  shipments  did  no1  exceed 
the  two  free  stops  in  transit  allowed  by  Rule  L43  as  a 
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condition  of  obtaining  the  680  rate  from  Sweetgrass 
to  Petaliuna. 

The  District  Court  accepted  appellee's  view  and 
held  that  the  Canadian  stop  must  be  included  in  the 
count  (R.  26-31). 

SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  finding,  concluding, 
and  holding  that  the  Great  Northern  Tariff  Rule  143 
required  that  in  counting  the  stops  in  transit  for 
the  purpose  of  applying  a  Great  Northern  rate  in  the 
United  States  having  its  point  of  origin  at  Sweet- 
grass  the  inspections  and  diversions  of  these  ship- 
ments must  be  counted  from  "the  original  point  of 
origin  in  Canada"  and  must  include  those  made  in 
Canada  solely  under  foreign  tariffs  before  arrival  at 
Sweetgrass.  With  respect  to  this  grain  the  record 
does  not  disclose  what  "the  original  point  of  origin 
in  Canada"  was,  or  how  many  inspections,  reconsign- 
ments,  or  reshipments  it  may  have  received  in  Canada. 
The  District  Court  considered  only  the  inspections 
and  diversions  or  reconsignments  from  the  Canadian 
point  of  origin  shown  on  the  last  bills  of  lading 
issued  in  Canada,  which  consisted  of  the  inspection 
made  at  Lethbridge,  Alberta,  under  Section  55  of  the 
Canada  Grain  Act,  supra,  and  that  was  error.  (R. 
38,  Finding  X;  R.  41,  Conclusion  1.) 

2.  The  District  Court  erred  in  finding,  concluding, 
and  holding  that  the  applicable  United  States  rate 
from  Sweetgrass  to  Petaluma  was  a  combination  of 
(a)  the  rate  from  Sweetgrass  to  Spokane,  the  third 
point   of   inspection   or   diversion   after   leaving   the 
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Canadian  point  of  origin  shown  on  the  Canadian  bills 
of  lading  (not  the  third  such  poinl  after  leai 
Sweetgrass),  plus  (b)  the  rate  from  such  third  poinl 
(Spokane)  to  Petaluma,  totaling  90^  per  cwt.  from 
Sweetgrass,  rather  than  680  per  cwt.,  tin-  flal  rate 
from  Sweetgrass  to  Petaluma.  (H.  38  e\  *eq.  Bind- 
ing X,  XIV,  Conclusions  L,  2.) 

3.  The  District  Courl  erred  in  finding,  concluding, 
and  holding  that  the  difference  between  the  sum  col- 
lected and  the  sum  due  was  $1,954.14.  (R.  l<>.  Finding 
W;R.  42,  Conclusion  3.) 

4.  The  District  Court  erred  in  nol  finding,  con- 
cluding and  holding  that  the  shipments  were  nol  under 
the  jurisdiction  of  or  subject  to  the  Greal  Northern 
tariffs,  including  its  Rule  143,  nor  moving  on  any 
Great  Northern  tariff  rate,  until  they  entered  the 
United  States  and  were  received  by  the  Greal  North- 
ern at  Sweetgrass;  and  that  the  provision  for 
stops  for  inspection  and  diversion  (or  reconsignmenl  I 
in  Great  Northern  Rule  143  did  refer,  was  intended 
to  refer,  and  could  lawfully  refer  only  to  the  stops 
made  while  the  shipments  were  subjeel  to  a  Greal 
Northern  tariff  rate,  that  is  to  say.  to  the  stops  in 
transit  between  Sweetgrass  and  Petaluma;  and  that 
the  free  allowance  provided  in  Rule  143  was  nol 
exceeded. 

5.  The  District  Court  erred  in  not  finding,  con- 
cluding and  holding  that  the  68c  rate  Prom  Sweet- 
grass to  Petaluma,  which  would  have  applied  if  the 
shipments  had  been  loaded  at  Sweetgrass  (B.  ~>9), 
was  the  highest  rate  Prom  Sweetgrass  lawfully 
chargeable  for  these  shipments. 
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6.  The  District  Court  erred  in  not  finding,  conclud- 
ing and  holding  that  to  charge  for  the  shipments 
more  than  would  have  been  charged  if  they  had  been 
actually  loaded  at  Sweetgrass  would  have  constituted 
an  unlawful  discrimination  against  appellant  and 
against  Canadian  grain,  and  that  in  interpreting  Rule 
143  the  Court  should  presume  that  the  carriers  did  not 
so  intend  and  should  presume  that  they  intended  that 
the  stops  in  transit  should  be  coimted  from  Sweetgrass. 

7.  The  District  Court  erred  in  not  finding,  conclud- 
ing and  holding  that  determinative  weight  should  be 
given  to  the  subsequent  formal  statement  of  the  Great 
Northern  and  other  United  States  carriers  in  amend- 
ing Rule  143  so  as  expressly  to  permit  the  free  stops 
to  be  counted  from  the  point  of  entry  into  the  United 
States,  in  this  case  Sweetgrass,  which  amendment  was 
expressly  stated  by  the  carriers  to  be  for  clarification 
of  the  rule  (R.  63-65;  cf.  R.  30). 

8.  The  District  Court  erred  in  entering  judgment 
for  appellee,  and  in  denying  the  motion  for  a  new 
trial,  and  in  not  entering  judgment  for  appellant. 

SUMMARY   OF  ARGUMENT 

A.  Great  Northern  Rule  143  was  only  a  footnote 
to  Great  Northern  tariff  rates  from  Sweetgrass, 
Montana.  The  Great  Northern  rates  were  not  joint 
international  rates  from  Canadian  Pacific  points. 
Hence,  Rule  143  did  not  govern  the  shipments  from 
Canada  until  they  were  received  by  Great  Northern 
from  Canadian  Pacific  at  Sweetgrass.  This  limita- 
tion in  the  scope  of  Rule  143  appears  on  the  face 
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of  the  tariffs,  considering  Rule  143  together  with  the 
rate  quotation  incorporating  it  by  reference,  and 
together  with  the  title  page  of  the  Rules  Tariff.  In 
construing  Rule  143  all  ambiguities  and  doubts  are 
to  he  resolved  in  favor  of  this  view,  particularly  since 
Great  Northern  expressly  adopted  i1  by  a  clarifying 
amendment,  and  since  appellee's  view  is  unreasonable, 
discriminatory  and  unlawful. 

I>.  However,  if  appellee's  view  prevails  it  is  only 
because  a  fiction   of  continuity   is  applied  to 

make  the  reshipments  at  Sweetgrass  "reconsign- 
ments."  If  that  fiction  penalizes  the  shipper  by 
Increasing  the  rate  instead  of  accomplishing  it-  pur- 
pose of  preserving  the  lowest  rate,  then  the  trans- 
actions at  Sweetgrass  should  stand  as  reshipments, 
so  that  appellant  may  pay  the  lower  combination 
of  the  rate  for  a  shipment  to  Sweetgrass  plus  the 
68^.  rate  for  a  reshipment   from  Sweetgrai 

ARGUMENT 

A.  The  Great  Northern's  tariffs  published  the  68c  rate  from 
Sweetgrass  to  Petaluma  which  governed  these  shipments 

1.  The  charges  are  computed  according  to  the  rates  and  rules  puhlishod  hy 
the  carrier  transporting  the  goods 

The  tariffs  of  any  carrier  can  govern  a  shipment 
only  to  the  extent  that  they  may  have  been  invoked  by 
a  contract  of  carriage  covering  the  shipment  which 
provides  for  transportation  over  the  particular 
carrier's  lines  subject  to  its  tariffs.  When,  as  here, 
a  bill  of  lading  provides  for  transportation  over  the 
lines  of  a  series  of  carriers,  it  is  in  effect  a  Belies 
of  contracts  between   the  shipper  and  each   carrier. 
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6.  The  District  Court  erred  in  not  finding,  conclud- 
ing and  holding  that  to  charge  for  the  shipments 
more  than  would  have  been  charged  if  they  had  been 
actually  loaded  at  Sweetgrass  would  have  constituted 
an  unlawful  discrimination  against  appellant  and 
against  Canadian  grain,  and  that  in  interpreting  Rule 
143  the  Court  should  presume  that  the  carriers  did  not 
so  intend  and  should  presume  that  they  intended  that 
the  stops  in  transit  should  be  counted  from  Sweetgrass. 

7.  The  District  Court  erred  in  not  finding,  conclud- 
ing and  holding  that  determinative  weight  should  be 
given  to  the  subsequent  formal  statement  of  the  Great 
Northern  and  other  United  States  carriers  in  amend- 
ing Rule  143  so  as  expressly  to  permit  the  free  stops 
to  be  counted  from  the  point  of  entry  into  the  United 
States,  in  this  case  Sweetgrass,  which  amendment  was 
expressly  stated  by  the  carriers  to  be  for  clarification 
of  the  rule  (R.  63-65;  cf.  R.  30). 

8.  The  District  Court  erred  in  entering  judgment 
for  appellee,  and  in  denying  the  motion  for  a  new 
trial,  and  in  not  entering  judgment  for  appellant. 

SUMMARY   OF  ARGUMENT 

A.  Great  Northern  Rule  143  was  only  a  footnote 
to  Great  Northern  tariff  rates  from  Sweetgrass, 
Montana.  The  Great  Northern  rates  were  not  joint 
international  rates  from  Canadian  Pacific  points. 
Hence,  Rule  143  did  not  govern  the  shipments  from 
Canada  until  they  were  received  by  Great  Northern 
from  Canadian  Pacific  at  Sweetgrass.  This  limita- 
tion in  the  scope  of  Rule  143  appears  on  the  face 
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of  the  tariffs,  considering  Rule  143  together  with  the 
pate  quotation  incorporating  il  by  reference,  and 
together  with  the  title  page  of  the  Rule  Tariff.  In 
construing  Rule  143  all  ambiguitie  and  doubts  are 
to  be  resolved  in  favor  of  this  view,  particularly  Bince 
Great  Northern  expressly  adopted  ii  by  a  clarifying 
amendment,  and  since  appellee's  view  La  unr<  ble, 

discriminatory  and  unlawful. 

]>.  However,  if  appellee's  view  prevails  it   is  only 
because  a  fiction  of  continuity  is  applied  to 

make  the  reshipments  a1  Sweetgrass  "reconsign- 
ments."  If  that  fiction  penalizes  the  shipper  by 
increasing  the  r,\ir  instead  of  accomplishing  its  pur- 
pose of  preserving  the  lowest  rate,  then  the  trans- 
actions at  Sweetgrass  should  stand  as  reshipments, 
so  that  appellant  may  pay  the  Lower  combination 
of  the  rate  for  a  shipment  to  Sweetgrass  plus  the 
68^,  rate  for  a  reshipment   from  Sweetgras 

ARGUMENT 

A.  The  Great  Northern's  tariffs  published  the  GS.    rate  from 
Sweetgrass  to  Petaluma  which  governed  these  shipments 

1.  The  charges  are  computed  according  lo  the  rates  and  rules  puhli-lu-d  by 
the  carrier  transporting  the  goods 

The  tariffs  of  any  carrier  can  govern  a  shipment 
only  to  the  extent  that  they  may  have  been  invoked  by 
a  contract  of  carriage  covering  the  shipmenl  which 
provides  for  transportation  over  the  particular 
carrier's  lines  subject  to  its  tariffs.  When,  as  here, 
a  bill  of  lading  provides  for  transportation  over  the 
lines  of  a  series  of  carriers,  it  is  in  effect  a  sei 
of  contracts  between   the  shipper  and  each   carrier. 
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(R.  70.)  All  bills  of  lading  recite  that  the  goods 
are  received  subject  to  the  current  tariffs  (R.  70). 
This  serves  to  incorporate  by  reference  the  published 
tariffs  of  each  named  carrier  for  transportation  of 
the  shipment  over  its  lines.  Its  rules  permitting 
inspection  and  reconsignment  in  transit  are  part  of 
each  carrier's  tariffs. 

Diversion  and  reconsignment  are  governed 
by  the  rules  of  the  carrier  upon  whose  rails 
the  diversion  or  reconsignment  is  effected. 
Kansas  City  Hay  Dealers  v.  Atchison,  T.  & 
S.  F.  By.  Co.,  14: 1.  C.  C.  352, 356. 

Frequently  a  carrier's  tariffs  publish  two  or  more 
rates  for  shipments  meeting  the  description  on  the 
bill  of  lading,  and  when  that  sort  of  ambiguity 
appears  the  lowest  rate  or  combination  of  rates 
applies,  by  a  familiar  rule  of  construction.  There 
can  finally  be  only  one  applicable  rate.  United  States 
v.  Gulf  Refining  Co.,  268  U.  S.  542. 

Canadian  Pacific's  contracts  herein  were  contained 
in  its  bills  of  lading,  by  virtue  of  which  it  undertook 
(a)  to  transport  the  grain  as  bailee  and  common 
carrier,  freight  prepaid,  to  Coutts  (Sweetgrass),  stop- 
ping for  an  inspection  at  Lethbridge,  Alberta,  as 
required  by  Section  55  of  the  Canada  Grain  Act, 
supra,  at  the  lowest  rate  provided  in  its  tariffs  filed 
with  the  Board  of  Transport  Commissioners  at  Ot- 
tawa;4 and  (fc)  at  Coutts  (Sweetgrass)  to  deliver  the 
loaded  cars  to  Great  Northern  as  bailee  for  appellant. 


4  See  Canadian  Railway  Act  of  1919,  Rev.  Stat.  ch.  170,  sec.  323, 
and  Transport  Act  of  1938,  2  Geo.  VI,  chap.  53,  sec.  3,  35. 
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The  effect  of  ili«'  Lethbridge  inspection  unit  be  taken 
into  consideration  in  applying  the  Canadian  Pacific 
tariffs  to  Sweetgrass,  since  Lethbridge  top  on 

the  Canadian    Pacific   Railway.   (B.  51,  53,  70,  7 

Great  Northern's  contracts  were  contained  in  the 
original  bills  of  lading  (issued  by  Canadian   Pacific 
as  agenl  )  as  modified  or  modifiable  by  virtue  ■ 
appellant's   blanket    instructions    I  R.    69  Q 

Northern    received    the    Loaded    cars    a1    Sweetgra 
and   by   virtue  of   (&)   appellant's   second   diversion 
orders   at    Spokane    (R.    54,    74).     Greal    Northern 
undertook  to  receive  the  grain  in  Loaded  cars  at  Sweet- 
grass  as  bailee  for  appellant,  to  transport  it  via  Spo- 
kane to  the  point  of  interchange  with  the  uexi  carri 
en  route  to  Petaluma,  and  at  such  interchange  point 
to  deliver  it  to  the  next  carrier  for  the  account  of  the 
final  consignee.    Great  Northern    undertook   to   per- 
form this  service,   and  to  permit   the  inspection   at 
Hillyard  (Spokane)   and  the  reconsignment  at   Spo- 
kane, at  the  lowest  rates  which  were  published  in 
tariffs  filed  with  the  Interstate  Commerce  Commission 
at  Washington  (49  U.  S.  C.  sec.  6)  as  applicable  to 
such  shipments  moving  over  its  lines  from  Sweetg] 
(via  Spokane)  to  its  point  of  interchange  with  the 
next  carrier  en  route  to  Petaluma. 


5  It  is  stipulated  that  appellant  was  entitled  to  a  new  bill  of 
lading  on  the  second  diversion,  and  that  its  absence  would  not 
affect  the  rates  (R.  54,  74).  Appellant  was  Likewise  entitled  to  I 
new  bill  of  lading  at  Sweetgrass,  and  its  absence  would  not  afi 

the  rates. 

6  The  next  carrier  was  Southern  Pacific  Company  (R.  71.  74). 
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2.  The  authority  of  Rule  143  was  coextensive  with  the  68(?  rate 

The  68^-  rate,  which  appellant  believes  to  be  the  ap- 
plicable rate,  was  published  by  Great  Northern  Rail- 
way Company  (through  an  agent)  in  Pacific  Freight 
Tariff  Bureau  Tariff  No.  241-B.  (R.  55).  This  tariff 
named  the  68^  rate  as  applicable  to  shipments  origi- 
nating on  the  Great  Northern  Railway  at  Sweetgrass 
or  received  there  from  Canadian  points  (R.  55).  The 
number  of  free  inspections  or  reconsignments  allow- 
able under  this  rate  from  Sweetgrass  was  limited 
by  Rule  143  of  the  Great  Northern  Rules  Tariff,  which 
was  incorporated  into  the  68^  rate  quotation  in  Tariff 
No.  241-B.  by  reference.  Only  thus  was  Rule  143  in- 
voked and  brought  into  the  situation. 

The  Rules  Tariff  could  be  applied  only  to  move- 
ments made  under  tariff  rate  quotations  expressly  in- 
corporating the  Rules  Tariff  by  reference.  As  the 
Interstate  Commerce  Commission  said  about  another 
reconsignment  tariff — 

The  rules  in  the  reconsignment  tariff  have 
application  only  when,  as  here,  the  tariff 
naming  the  line-haul  rates  makes  reference 
thereto.  Jacob  &  Co.  v.  Michigan  Central  R. 
Co.,  210  I.  C.  C.  433,  434.  See  also  Washing- 
ton Broom  &  Woodemvare  Co.  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  15  I.  C.  C.  221. 

The  Great  Northern  Rules  Tariff  was  not  incorporated 
or  referred  to  in  the  separate  Canadian  Pacific  rate 
tariffs.  It  was  invoked  only  to  govern  the  terms  of 
the  transportation  on  Great  Northern  lines  from 
Sweetgrass.  The  scope  of  the  rule  is  coextensive 
with  the  scope  of  the  rate  which  it  modifies,  and  Rule 


143  is  only  a  fool  note  to  Greal  Northern  rate  quol 
tions. 

Although  appellee  concedes  thai  if  the  shipments 
had  originated  at  Sweetgrasa  the  atop  in  transil 
would   be  counted    from   Sweetgra    ,   it    in  thai 

because  these  particular  shipments  were  initiated  in 
Canada,  the  slops  must  be  counted  Prom  the  Canadian 
Pacific  point  of  origin,  so  as  to  include  any  known 
slop  made  in  Alberta  even  though  made  before  the 
shipments  ever  acquired  any  relation  to  the  Greal 
Northern  tariffs  whatsoever.  Tins  is  forcibly  to  make 
Rule  143  a  Canadian  Pacific  tariff  rule. 

Appellee's  theory  produces  absurdity.  The  record 
does  not  show  where  this  grain  originally  came  from; 

;  it  only  shows  that  it  was  shipped  to  the  United  States 
From  a  point  in  Alberta  on  a  Canadian  Pacific  hill 
of  lading  to  the  order  of  Commodity  Credit  Corpora- 

i  tion.  This  may  quite  possibly  have  been  a  recon- 
signment  or  reshipment;  if  so,  then  Lethbridge, 
Alberta,  where  the  grain  was  inspected,  would  lie  the 
second  stop,  and  Sweetgrass  the  third,  and  under 
appellee's  view  the  applicable  rate  would  then  be  .1 
combination  of  the  Canadian  rate  of  151  •_><•  t<>  Sweet- 
grass  pins  the  Great  Northern  rate  of  68e"  from  Sweet- 
grass  to  Petaluma.  But,  that  is  the  rate  for  which 
appellant  is  now  contending.  Does  appellee  deny  it 
because  there  were  at  once  too  many  stops  and  also 
too  few? 

Pursuing  absurdity  further,  if  the  inspection  at 
Lethbridge  had  been  the  third  inspection  or  reconsign- 
ment,  then  under  appellee's  view  Great  Northern's 
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Rule  143  would  deny  the  through  rate  from  the 
Canadian  point  of  origin  on  the  Canadian  Pacific 
line  to  Sweetgrass,  regardless  of  whatever  the 
Canadian  Pacific  tariffs  might  provide. 

3.  The  scope  of  Rule  143  is  limited  on  the  face  of  the  Rules  Tariff 

Another  clue  to  the  limited  scope  of  Rule  143 
clearly  appears  on  the  tariff  itself.  In  construing  a 
tariff  (like  any  ordinary  contract  or  statute)  the 
entire  instrument  must  be  visualized.  Rule  143  was 
merely  one  part  of  a  whole  system  of  regulation 
published  in  the  Great  Northern  Rules  Tariff.  In 
order  to  ascertain  its  scope,  it  is  necessary,  as  shown, 
to  examine  the  rate  tariff  provision  which  invoked 
it  by  reference  as  a  condition  of  the  particular  rate. 
The  title  page  of  the  Rules  Tariff  itself  should  also 
be  examined.    It  reads  as  follows: 

Great  Northern  Railway  Company 

In  Connection  With 

Farmer's  Grain  and  Shipping  Company 
The  Midland  Railway  Company  of  Manitoba 


Local  and  Joint  Freight  Tariff 

Providing 

Rules  and  Charges 

Governing 

The  Diversion  or  Reconsignment  of  Freight 
and  Holding  of  Cars  for  Surrender  of  Bills 
of  Lading  or  Written  Orders,  or  Inspection 
at  points  on  the  above-named  lines.  (R.  67.) 
[Italics  added.] 
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Rule  143  is  merely  a  subheading  under  thai  title. 
Nothing  could  be  clearer  than  thai  Rule  L43,  when 
invoked  by  the  Greal  Northern  tariff  quotation  of 
the  680  rate  from  Sweetgrass,  refers  to  diversions 
and  reconsignments  'kat  points  on  the  above  named 
lines,"  and  not  on  the  Canadian  Pacific. 

For  Great  Northern  to  vary  the  number  of  free 
stops  allowed  on  its  lines  after  leaving  Sweetgrass 
because  of  what  happened  under  another  jurisdiction 
while  the  grain  was  moving  under  a  separate  rate 
contract  with  Canadian  Pacific,  under  terms  pub- 
lished by  separate  tariffs  filed  in  Ottawa,  is  as  pre- 
posterous as  if  a  court  in  a  jury  trial  should  -rant 
both  parties  ten  peremptory  challenges  and  then 
allow  the  defendant  only  six  because  he  had  used 
four  in  another  proceeding  against  another  party 
in  another  court  in  another  State. 

Appellee  and  Great  Northern  could  have  combined 
with  Canadian  Pacific  to  publish  a  through  .joint  in- 
ternational rate  from  Alberta  to  Petaluma,  invoking 
by  reference  Rule  143  for  coextensive  application. 
But  they  did  not  so  combine.  Greal  Northern  and 
appellee  simply  contracted  to  transport  grain  from 
Sweetgrass  to  Petaluma  at  68c"  under  certain  express 
conditions.  Appellant  merely  seeks  to  hold  them  to 
those  conditions. 

4.  Ambiguities  and  doubts  must  be  resolved  in  favor  of  appellant 

The  purpose  of  Rule  143  was  to  cut  down  on  the 
stops  in  transit  for  inspection  and  reconsignments 
by  requiring  the  third  stop  to  be  treated  as  a  reship- 
ment,  as  a  means  of  inducing  shippers  to  unload 
scarce   cars   and   make   them    available    for    another 


18 

loading  sooner  (R.  62).  The  purpose  and  concern 
of  the  Great  Northern  managers,  when  adopting  Rule 
143  (or  when  making  any  other  tariff  amendment) 
extended  only  to  the  limits  of  their  lines,  which  were 
the  realm  of  their  operations  and  traffic  movements. 
Their  concern  did  not  extend  to  Canadian  Pacific  lines 
in  Canada.  Any  governmental  agency  in  the  United 
States  participating  in  the  promulgation  of  the  Rule, 
such  as  the  Interstate  Commerce  Commission,  would 
have  contemplated  a  rule  applicable  to  railroads  in 
the  United  States  only.  49  U.  S.  C.  sec.  1.  The  Do- 
minion of  Canada  and  the  great  Canadian  railroad 
systems  had  their  own  car  problems  and  solutions 
and  their  own  system  of  railroad  tariff  regulations.7 
Appellee  showed  that  Rule  143  was  ambiguous  by 
billing  the  consignee  successively  two  different  ways 
(R.  78-80).  The  court  must  resolve  ambiguities  and 
doubts  in  favor  of  the  shipper.  These  are  "fine-type" 
contractual  provisions  and  awkwardly  worded  and 
published  by  the  carriers  themselves.  Where  two 
alternatives  are  provided  the  shipper  is  entitled  to 
the  alternative  most  favorable  to  him,  and  when  a 
provision  is  capable  of  two  meanings  he  is  entitled 
to  have  applied  the  meaning  most  favorable  to  him. 
These  are  familiar  principles  of  railroad  tariff  regu- 
lation and  interpretation.  Southern  Pacific  Co.  v. 
Lothrop,  (C.  A.  9)  15  F.  (2d)  486,  cert,  denied  273 
U.  S.  742;  Great  Northern  By.  Co.,  et  al.  v.  Com- 
modity Credit  Corporation,  11  Fed.  Supp.  780; 
PiUsbury  Flour  Mills  v.  Great  Northern  B.  Co.,  25 
F.  (2d)  66  (citing  earlier  cases). 

7  See  note  4,  supra. 
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.").  Appellant  in  only  urtfintf  (he  Interpretation  formally  ■dofted  bj  <.r<at 
Northern  in  its  amendment  of  Rule  lit  expressly  for  elariflefttfofl,  v.  hjch 
Khould  be  determinative 

Rule  143  originally  gave  the  shipper  two  free 
inspections  and  reconsignments  and  required  thai  the 
third  be  treated  as  a  reshipment.  The  shipper  bad 
the  option  to  count  the  inspections  and  reconsign- 
ments from  either  (a)  the  last  point  of  Loading  or 
(b)  "the  point  at  which  it  becomes  subject  to 
combination  of  rates  as  provided  in  this  rule/'  Afl 
Commodity  Credit  Corporation  executed  its  historic 
emergency  grain  import  program,  controversy  de- 
veloped over  the  very  point  now  at  issue.  After  the 
time  of  the  shipments  in  this  proceeding,  the  United 
States  carriers,  including  Great  Northern,  attempted 
to  settle  the  controversy  by  adopting  appellant's  view. 

This  was  specially  published  in  a  formal  amendment 

i 

which  specifically  added  (c)  "or  the  poini  where  the 

car  comes  in  possession  of  carriers  within  the  United 
States."  This  they  expressly  declared  to  be  "for 
clarification  purposes."  Appellant's  view,  then,  rep- 
resented the  intent  of  Great  Northern  all  along,  and 
the  Court  should  adopt  it. 

Mere  change  of  language  does  not  necessarily 
indicate  intention  to  change  the  law.  The 
purpose  of  the  variation  may  be  to  clarify 
what  was  doubtful  and  so  to  safeguard  against 
misapprehension  as  to  existing  law.  Hdvering 
v.  New  York  Trust  Co.,  292  U.  S.  4.V..   his. 

6.  Appellant's  lawful  interpretation  should  be  favored  over  plaintiff's  unlaw- 

ful  interpretation 

Railroad  tariffs  in  the  United  States,  when  tiled 
with  the  Interstate  Commerce  Commission,  become  a 
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part  of  the  Federal  system  of  legislative  rate  regula- 
tion and  have  the  force  of  law.  49  IT.  S.  C.  sec.  6  (1), 
6(7). 

It  has  long  been  settled  that  a  published  tariff 
rate  is  to  be  treated  as  though  it  were  a  statute 
binding  upon  both  the  carrier  and  the  shipper, 
and  that  it  must  be  strictly  applied  regardless 
of  hardships  that  may  arise  from  its  applica- 
tion in  particular  cases.  Bull  S.  S.  Lines,  Inc. 
v.  Thompson,  (C.  A.  5),  123  F.  (2d)  943,  944; 
citing  Pennsylvania  R.  Co.  v.  International 
Coal  Co.,  230  U.  S.  184,  and  Louisville  & 
N.  R.  Co.  v.  Maxwell,  237  U.  S.  94.  See  Pitts- 
bury  Flour  Mills  v.  Great  Northern  R.  Co., 
supra. 

Hence  the  Court  by  a  familiar  rule  of  statutory 
construction  should  favor  a  lawful  interpretation 
over  an  unlawful  one  and  should  presume  that  Great 
Northern,  et  ah,  did  not  intend  an  illegality.  Under 
appellee's  view  Rule  143  would  be  illegal.  It  would 
violate  several  provisions  of  the  Interstate  Commerce 
Act,  49  U.  S.  C.  sec.  1-4,  including  the  following : 

Section  1  (4),  requiring  United  States  rail- 
road carriers  to  provide  just  and  reasonable 
rates. 

Section  1  (5),  prohibiting  every  unjust  and 
unreasonable  charge  for  the  transportation  of 
goods. 

Section  1  (£),  requiring  just  and  reasonable 
regulations  and  practices  affecting  the  han- 
dling and  transporting  of  goods  and  prohibit- 
ing every  unjust  and  unreasonable  regulation 
and  practice. 
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Sec/ion  ..',  prohibiting  discrimination  by  car- 
riers' charging  more  for  one  mipmenl  than 
Cor  another  for  a  "like  and  contemporaneous 
service"  in  "transportation  of  a  like  land  of 
traffic  under  substantially  similar  circum 
and  conditions." 

Sec/ion  3  (/),  prohibiting  an  undue  prefer- 
ence (with  corresponding  prejudice)  to  any 
person,  locality,  or  t  raffle. 

Section  i  (/),  prohibiting  the  charging  of  a 
through  rate  thai  exceeds  the  aggregate  of  in- 
termediate rates,  without   specific  approval  of 
the  Interstate  Commerce  Commission  folio1 
investigation. 

Appellee's  interpretation  would  make  Rule  1  \'< 
as  applied  to  these  shipments  unjust,  unreasonable, 
discriminatory,  prejudicial,  and  unlawful.  It  is  im- 
possible for  plaintiff  to  show  any  consideration  which 
would  validate  under  the  Interstate  Commerce  Act  a 
railroad  rate  from  Sweetgrass  32  percent  greater  for 
Alberta  grain  than  for  Montana  grain.  Great  North- 
ern would  perform  no  greater  service  for  the  import 
grain  than  for  domestic  grain.  Very  likely  it  would 
perform  less,  receiving  Alberta  traffic  from  Canadian 
Pacific  at  Sweetgrass  by  the  trainload,  and  having 
its  crews  simply  make  a  routine  train  inspection, 
attach  its  locomotive  and  caboose,  and  move  the  train 
on  southward.  For  Montana  grain  Great  Northern 
would  have  to  provide  an  empty  car  in  proper  condi- 
tion, place  it  on  the  shipper's  siding  for  loading, 
inspect  the  loading,  and  pick  up  and  assemble  the 
car  into  an  outbound  train.  After  leaving  Sweet- 
grass imported  and  domestic  carloads  would  be  treated 
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identically.    Denial  of  the  68^  rate  would  be  a  gross 
discrimination  against  Canadian  grain. 

To  implement  the  "aggregate  of  intermediates 
clause"  (Section  4  (1),  supra)  the  Commission  has 
published  a  declarative  statement  in  its  Tariff  Circu- 
lar 20,  which  shows  its  opinion  as  to  the  reasonable- 
ness (and  hence  lawfulness)  of  charging  more  for  a 
long-haul  than  for  the  sum  of  intermediate  hauls  in 
the  same  route,  as  follows: 

s,  56.  Reduction  of  Rate  to  Equal  the  Aggre- 

gate of  the  Intermediate  Rates. — (a)  Section  4 
of  the  Act,  as  amended,  prohibits  the  charging 
of  any  greater  compensation  as  a  through  rate 
than  the  aggregate  of  the  intermediate  rates 
that  are  subject  to  the  act.  The  Commission 
has  frequently  held  that  through  rates  which 
are  in  excess  of  the  sum  of  the  intermediate 
rates  between  the  same  points  via  the  same 
route  are  prima  facie  unreasonable.  *  *  * 
It  is  believed  to  be  proper  for  the  Commission 
to  say  that  if  called  upon  to  formally  pass  upon 
a  case  of  this  nature  it  would  be  its  policy  to 
consider  a  rate  which  is  higher  than  the  aggre- 
gate of  the  intermediate  rates  between  the  same 
points  via  the  same  route  as  prima  facie  un- 
reasonable and  that  the  burden  of  proof  would 
be  upon  the  carrier  to  defend  such  unreasonable 
rate. 

(b)  Where  a  rate  is  in  effect  by  a  given  route 
from  point  of  origin  to  destination  which  is 
higher  than  the  aggregate  of  intermediate  rates 
from  and  to  the  same  points,  by  the  same  or 
another  route,  such  higher  rate  may,  on  not  less 
than  one  day's  notice  to  the  public  and  the  Com- 
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mission,  be  reduced  to  the  actual  aggregate  of 
sncli  Intermediate  rates.    *  *. 

The  aggregate  of  intermediate  rates  from  Alberta 
to  Petaluma  is  83y2^  (15y2tf  plus  68£).     To  chai 
J1.055  (15y2^  plus  H)r  plus  ">')r,  is  therefore  unju 
pareasonable,  ;m<l  unlawful. 

B.  If  the  reconsignments  at  Sweetgrass  necessitate  counting 
the  Canadian  stop  in  applying  Rule  1 L3,  then  appellee  la  en- 
titled to  have  the  transactions  at  Sweetgrass  treated  as  re- 
shipments  so  as  to  obtain  a  combination  of  the  rate  to  S\\  <•<  t- 
grass  and  the  6S<,;  rate  from  Sweetgrass 

II  is  agreed  tlml  if  the  shipments  had  been  Loaded 
at  Sweetgrass  the  680  rate  to  Petaluma  would  have 
applied  (R.  59).  Hence,  if  the  shipments  had  come 
in  from  Canada  to  Sweetgrass,  and  had  been  there 
wastefully  unloaded  and  reloaded,  the  68^f  rate  would 
have  applied,  since  Sweetgrass  would  then  have  been 
the  last  point  of  loading.  Furthermore,  if,  when  the 
shipments  came  into  Sweetgrass,  Commodity  Credit 
Corporation  had  exercised  its  option  of  making  Sweet- 
grass a  destination  point  and  had  then  reshipped  out 
of  Sweetgrass  on  a  new  bill  of  lading,  then  Sweetgrass 
would  have  been  the  Great  Northern's  bill  of  hid  in;! 
point  of  origin  as  well  as  its  rate  point  of  origin,  so 
that  appellee  would  have  counted  the  inspection-  and 
reconsignments  from  Sweetgrass,  and  the  68^  rate 
to  Petaluma  would  obviously  have  been  applied. 
Appellee  is  now  trying  to  penalize  appellanl  for  not 
having  exercised  its  right  of  breaking  the  course  of 
the  shipment  more  drastically  at  Sweetgrass.  Instead 
of  a  new  shipment  or  "reshipment"  at  Sweetgrass 
there  was  a   "reconsignment,"   and   appellee   would 
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apply  this  special  "rate  benefit"  so  as  to  bar  the  68c1 
rate.  But  if  it  barred  the  low  rate,  then  reconsign- 
ment  was  no  benefit,  and  should  be  disregarded. 

Reconsignment  historically  came  into  practice  as  a 
" transit  privilege"  extended  through  special  tariff 
rules  to  shippers  solely  for  their  financial  benefit  and 
in  order  to  enable  them  to  change  the  destination 
point  yet  still  preserve  the  benefit  of  any  through  rate 
from  the  original  point  of  origin  to  final  destination. 
It  is  an  optional  concept  of  fictitious  continuity  ap- 
plied in  order  to  avoid  the  application  of  a  higher 
combination  of  the  rates  to  and  from  the  point  of  the 
reshipment  or  reconsignment. 

Reconsignment,  as  technically  understood,  is. 
a  privilege  extended  by  carriers  to  shippers 
under  which  goods  may  be  forwarded  to  a  point 
other  than  their  original  destination,  without 
removal  from  the  car  and  at  the  through  rate 
from  the  initial  point  to  that  of  final  delivery. 
This  application  to  the  shipment  of  the  through 
rate — which  is  often  less  than  the  sum  of  the 
intermediate  rates  in  and  out  of  the  point  of 
original  destination — is  the  distinctive  feature 
of  reconsignment,  and  separates  it  from  reship- 
ment, which  is  otherwise  quite  similar.  Any 
consignee  has  a  right  to  reship  goods  received 
by  him,  without  removal  from  the  car,  upon 
payment  of  the  freight  charges  to  that  point, 
the  goods  going  fortvard  under  a  new  trans- 
portation contract.  This  is  an  incident  to  the 
transportation  facilities  offered,  while  recon- 
signment is  a  privilege  that  exists  only  under 
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1  lie  permission  granted  in  the  tariff  and  thai 
must  be  exercised  only  under  the  rules  and 
conditions  there  laid  down.  When  the  through 
rate  is  equal  to  the  sum  of  the  intermediate  in 
and  out,  reconsignmenl  and  reshipmenl  differ 
only  as  to  the  rules  applicable  to  them,  par- 
ticularly the  rules  found  in  the  demurrage  codes 
of  the  carriers.  Detroit  Traffic  Assoc,  v.  Lakt 
Shore  &  M.  8.  R.  Co.,  21  I.  C.  C.  257, 
[Italics  added.] 

Reconsignmenl  is  only  an  artificial  concepl  of  con- 
tinuity which  the  railroads  by  special  rule  consent 
to  adopt  for  the  shipper's  benefit.  It  is  the  railroad 
agreeing  to  ignore  a  reshipment.  When  appellant 
gave  orders  to  "divert  to  Spokane"  (R.  69),  then, 
if  the  artificial  reconsignment  concept  operates  so 
as  to  penalize  rather  than  to  benefit,  then  appellant 
would  let  the  reshipments  at  Sweetgrass  -land  for 
what  they  were — reshipments.  The  68^  rate  then 
applies. 

This  would  be  a  freakish  situation,  where  a  recon- 
signment privilege,  by  increasing  the  rate,  would  do 
just  the  opposite  of  what  it  was  intended  to  do. 
Such  frustration  of  intent  could  occur  only  under 
the  appellee's  method  of  applying  Rule  143,  which 
further  discredits  that  method.  Properly  applied, 
Rule  143  produces  no  such  paradox. 

CONCLUSION 

For  the  reasons  above  stated  and  discussed  appel- 
lant prays  the  Court  to  reverse  the  District  Court 
and  to  order  judgment  for  appellant. 
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APPELLEES  POSITION 
(a)   Summary  of  Facts. 

It  is  believed  that  the  facts  involved  in  this  litigation  arc 
undisputed  and  that  the  only  question  to  be  determined  ia 
with  respect  to  the  manner  in  which  a  tariff  provision  of 
the  Great  Northern  Railway  should  he  interpreted  and 
applied  to  those  facts. 


2 

Each  of  the  cars  involved  had  their  origin  at  a  point  in 
Canada  (R.  36,  50).  The  last  point  of  loading  each  car 
was  in  Canada  at  the  point  of  origin  (R.  30).  The  bills 
of  lading  issued  at  each  of  the  points  of  origin  in  Canada 
by  the  Canadian  Pacific  Railway  showed  that  the  ship- 
ments were  consigned  to  the  order  of  the  Commodity 
Credit  Corporation  at  Ogden,  Utah  (R.  39,  50).  It  is,  there- 
fore, established  that  each  of  the  shipments  was  billed 
originally  as  a  through  shipment  from  a  point  in  Canada 
to  a  point  in  the  United  States. 

An  inspection  was  made  of  each  shipment  after  it  left 
its  point  of  origin  and  last  point  of  loading,  which  in- 
spection was  made  while  the  cars  were  in  possession  of 
the  Canadian  Pacific  Railway  in  Canada  (R.  28,  38,  53). 

Pursuant  to  instructions  from  Commodity  Credit  Cor- 
poration, each  of  the  shipments  was  diverted  from  its 
original  destination  at  Ogden,  Utah,  to  Spokane,  Wash- 
ington. These  diversions  were  accomplished  at  Sweet- 
grass,  Montana,  and  in  compliance  therewith  the  cars 
were  transported  to  Spokane,  Washington  (R.  51,  52). 

Each  of  the  shipments  was  inspected  at  Spokane,  Wash- 
ington, in  accordance  with  request  made  by  Commodity 
Credit  Corporation  (R.  52)  and  subsequently  at  the  same 
point  the  Commodity  Credit  Corporation  ordered  the  ship- 
ments recon signed  to  Poultry  Producers  of  Central  Cali- 
fornia at  Petaluma,  California  (R.  52).  The  diversion 
orders  were  accomplished  at  Spokane,  Washington,  and 
each  of  the  cars  was  transported  and  ultimately  delivered 
to  the  billed  consignee  at  Petaluma  (R.  52). 

The  tariff  rule  which  is  involved  and  which  must  be 
applied  to  the  foregoing  facts  is  contained  in  Great  North- 
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ern  Railway  Company  Bales  Tariff  No.  1240-0,  LO.C.  Ho. 

A-8071   (Item  No.   14.''.),  which  was  in  effect  al  the  time 
each  of  the  shipments  was  transported  (E.  37,  87). 

Tliat  rule  provides  thai  not  more  than  two  inspections 
or  one  inspection  in  addition  to  a  diversion  withonl  inspec 
tion  en   route  will  be  permitted  and  thai   if,  after  a 
lias   received   two  inspections  or  diversion-  en   ronte  an 
thorized  in  the  rule,  it  is  subsequently  inspected  or  diverted 

it  will  be  subject  to  a  combinnt ion  of  tariff  rates  applicable 

on  a  shipment  terminating,  and  on  a  shipment  originating, 
at  the  point  at  which  such  subsequent  inspection  or  dft 
sion  is  performed  in  effect  on  date  of  shipment  Prom  point 
of  origin.  The  reconsigning  tariff  rule  also  provides  that 
the  number  of  stops  for  inspection  or  diversion  shall  !><■ 
reckoned — 

1.  from  the  last  point  of  loading  car,  of 

2.  from  the  point  at  which  ii  becomes  subject  to  com- 
bination of  rates  as  provided  in  this  rale. 

(b)   Summary  of  Appellee's  Argument. 

Since  the  shipments  were  in  the  possession  of  the  Greal 
Northern  Railway  at  Spokane,  Washington,  at  the  time 
diversion  orders  were  presented  to  that  carrier  by  Com- 
modity Credit  Corporation,  whereby  destination  of  the 
shipments  was  changed  from  Spokane,  Washington,  t<» 
Petaluma,  California,  there  can  lie  no  question  but  that 
the  provision  of  the  Great  Northern  Railway  Roles  Tariff 
referred  to  herein  is  applicable  to  these  shipment-  and 
must  be  given  consideration.  This  fact  is  conceded  through- 
out appellant's  brief.  The  sole  question  involved  is  with 
respect  to  the  manner  in  which  the  provision  should   be 
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interpreted   and   with   respect   to   the   extent   of   its   ap- 
plicability. 

The  tariff  rule  provided  that  if,  after  a  shipment  had  two 
inspections  or  one  inspection  in  addition  to  a  diversion 
without  inspection  en  route,  a  third  inspection  or  diversion 
is  requested,  a  combination  of  rates  should  be  assessed 
over  the  third  inspection  or  diversion  point  It  also 
specifically  stated  that  such  inspections  or  diversions 
should  be  counted  from  the  last  point  of  loading  or  the 
point  at  which  the  shipment  became  subject  to  combination 
of  rates,  as  provided  in  the  tariff  rule. 

It  is  the  position  of  appellee  that  compliance  with  the 
plain  and  unambiguous  language  of  the  tariff  rule  is 
mandatory  under  well  settled  principles  of  law.  As  was 
said  in  Pennsylvania  Railroad  Co.  v.  International  Coal 
Mining  Co.  (1913),  230  U.S.  184,  197,  57  L.Ed.  1446,  and 
quoted  with  approval  in  Davis  v.  Portland  Seed  Co.  (1924), 
264  U.S.  403,  418,  68  L.Ed.  762 : 

"*  :=  *  The  tariff,  so  long  as  it  was  of  force,  was, 
in  this  respect,  to  be  treated  as  though  it  had  been 
a  statute,  binding  as  such  upon  Railroad  and  shipper 
alike.  If,  as  a  fact,  the  rates  were  unreasonable  the 
shipper  was  nevertheless  bound  to  pay  and  the  car- 
rier to  retain  what  had  been  paid,  leaving,  however, 
to  the  former  the  right  to  apply  to  the  Commission 
for  reparation." 

The  shipments  involved  had  not  become  subject  to  a 
combination  of  rates,  as  provided  in  the  tariff  rule,  up  to 
the  time  the  diversion  was  requested  at  Spokane,  and  it 
was  therefore  necessary  under  the  clear  and  unequivocal 
language   of   the   tariff   rule  to   count   all   inspections   or 


diversions  from  the  lasl   poinl  of  loading   (th<    Canadian 
poinl  of  origin)  to  ascertain  whether  the  Spokane  dii 
sion  was  the  third  one  which  would  make  necessary  the 
assessment  of  a  combination  of  rates  oyer  thai  point. 

When    this    is   done,    it    is   clear   that    the    inspection   and 

diversion  at  Spokane,  Washington  constituted  the  third 
such  order  and  made  it  necessary  to  apply  a  combination 
of  rates  over  that  point,  as  provided  in  the  tariff  rule 
under  consideration. 

It  is  immaterial  that  it  was  necessary  to  consider  an 
event  that  took  place  in  Canada  in  order  to  comply  with 
the  condition  imposed  by  the  tariff  rule.  The  car  rim- 
could  place  any  condition  it  desired  in  its  tariff  and  thai 
condition  is  binding  upon  both  a  shipper  and  a  carrier. 
The  carrier,  for  example,  could  have  provided  that  any 
car  which  had  been  loaded  at  a  certain  specified  poinl  in 
Canada  would  be  subject  to  a  combination  of  rates  at 
Spokane  if  a  diversion  was  requested  at  the  latter  point 

The  hypothetical  tariff  rule,  as  well  as  the  tariff  rule 
under  consideration,  might  be  unreasonable  and  prejudicial 
but,  if  the  rule  is  contained  in  an  applicable  tariff,  it  i- 
binding  to  the  same  extent  as  a  statute  upon  a  shipper 
and  a  carrier.  It  is  true,  of  course,  that  the  Interstate 
Commerce  Commission  in  a  proper  proceeding  before  it 
might  strike  down  the  rule  because  it  was  unreasonable, 
but  that  body  alone  has  power  to  take  such  action.  The 
Court  cannot  do  so.  Pennsylvania  Railroad  Co.  v.  Ini 
national  Coal  Mining  Co.  (1913),  230  U.S.  L84,  57  L.Ed. 
1446. 

Appellee's  position  and  the  decision  of  the  trial  court, 
reported  at  83  Fed.  Supp.  639,  are  Supported  by  informal 
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decision  of  the  Interstate  Commerce  Commission  which  is 
set  forth  in  Appendix  A  hereto.1  It  will  be  noted  that  the 
identical  fact  situation  was  involved  in  the  Commission 
proceeding  and  that  the  opinion  was  expressed  that  all 
inspections  or  diversions  from  the  Canadian  point  of 
origin,  whether  they  occurred  in  Canada  or  in  the  United 
States,  must  be  counted  in  applying  the  reconsigning  tariff 
rule. 

In  this  connection,  the  Court  said  in  Updike  Grain  Cor- 
poration v.  St,  Louis  &  S.  F.  Ry.  Co.  (CCA.  8;  1931),  52 
F.(2d)  94,  at  page  96: 

"  While  the  decisions  of  the  Interstate  Commerce 
Commission  are  not  conclusive  here,  they  are  of  great 
weight.  They  are  especially  persuasive  in  this  highly 
technical  field  of  rate  construction  and  rate  interpreta- 
tion." 

In  Boston  <&  Maine  Railroad  v.  Hooker  (1914),  233  U.S. 
97,  the  Interstate  Commerce  Commission  had  required  an 
amendment  to  a  tariff  schedule.  In  commenting  upon  this 
fact,  the  Supreme  Court  said  at  page  118: 

"This  requirement  is  a  practical  interpretation  of 
the  law  by  the  administrative  body  having  its  en- 
forcement in  charge,  and  is  entitled  to  weight  in  con- 
struing the  act." 

Appellee's  position  and  reasons  therefor  will  be  more 
fully  developed  and  indicated  in  connection  with  its  com- 
ments upon  the  arguments  presented  by  appellant. 


lrrhe  decision  is  not  reported  but  was  rendered  in  response  to  in- 
formal complaint  filed  by  Colorado  Mill  &  Elevator  Co.  pursuant 
to  provisions  of  Rule  25  of  the  General  Rules  of  Practice  of  the 
Interstate  Commerce  Commission. 
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SPECIFICATIONS  OF,  AND  COMMENTS  UPON, 

APPELLANTS  POSITION 

(a)    Appellant's  Statement  as  to  Application  of  a  Particular  Car- 
rier's Tariff. 

It  is  difficult  to  understand  the  poinl  which  appellant  is 
attempting  to  make  in  connection  with  the  openinj 
ment  of  its  argumenl  set  forth  in  paragraph  Lumbered  1 
on  page  11  under  the  heading  "The  Charges  Are  Com 
puted  According  to  the  Rates  and  Rules  Published  by  the 
Carrier  Transporting  the  Goods." 

In  so  far  as  the  various  contracts  referred  to  by  appel- 
lant in  this  section  arc  concerned,  the  important  Fad 
hear  in  mind  is  that  the  shipments  moved  from  various 
points  in  Canada,  originally  destined  to  Ogden  Utah,  as 
through  shipments.  The  various  contracts  of  carriage  " 
subsequently  modified  to  the  extent  that  the  original  desti- 
nation of  the  shipments  was  changed  to  Spokane,  Wash- 
ington, and  later  to  Petaluma,  California. 

We  agree  wholeheartedly  with  the  well  settled  principle 
set  forth  on  page  12  of  appellant's  brief,  reading: 

"Diversion  and  reconsignment  are  governed  by  the 
rules  of  tlie  carrier  upon  whose  rails  the  diversion  or 
reconsignment  is  effective.  Kansas  City  Hay  DraJ>  >- 
v.  Aichison,  T.  &  8.  F.  />'.>/.  Co..  74  [.C.C.  352,  356." 

Application  of  this  principle  to  the  fact-  of  this 
resolves  the  entire  controversy.  The  Great  Northern  Rules 
Tariff  sets  the  terms  under  which  the  diversion  privi 
is  granted,  and  if  a  shipper  avails  himself  of  the  privil< 
he  is  bound  by  those  terms.   When  the  number  of  Btops  for 
inspections  or  diversions  is  computed,  as  provided  in  that 
rule,  it  is  necessary  to  assess  a  combination  of  rates  at 
Spokane  as  was  done  by  appellee. 
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(b)   The  Argument  That  Rule  143  Is  Applicable  Only  to  Events 
While  Cars  in  Possession  of  Great  Northern  Railway. 

In  its  argument  in  points  2  and  3  commencing  at  page 
14  and  continuing  to  the  bottom  of  page  17  in  appellant's 
opening  brief  it  is  contended  that  rates  covering  trans- 
portation in  the  United  States  cannot  be  determined  by 
events  which  took  place  in  a  foreign  country,  such  as 
Canada.  The  reasoning  appears  to  be  that  in  order  to 
apply  a  rule  of  the  reconsigning  tariff  it  must  be  first  con- 
nected with  the  tariff  containing  the  rate  charged  for 
transportation  of  a  shipment;  and  since  the  tariff  contain- 
ing the  rate  for  the  Canadian  portion  of  the  movement  is 
not  on  file  with  the  Interstate  Commerce  Commission, 
neither  the  Canadian  rate  factor  nor  any  acts  in  Canada 
can  be  considered  in  determining  charges  for  movement 
in  the  United  States. 

The  reasoning  is  not  entirely  correct  because  there  must 
also  be  borne  in  mind  the  tariff  interpretation  rule  quoted 
at  page  12  of  appellant 's  brief,  as  follows : 

"Diversion  and  reconsignment  are  governed  by  the 
rules  of  the  carrier  upon  whose  rails  the  diversion 
or  reconsignment  is  effected.  Kansas  City  Hay  Deal- 
ers v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  74  I.C.C.  352, 
356." 

Furthermore,  appellant  overlooks  the  fact  that  applica- 
tion of  the  Great  Northern  Rules  Tariff  has  no  effect  upon 
the  rate  assessed  for  the  movement  in  Canada,  and  that 
reference  is  made  to  an  event  that  occurred  in  Canada 
only  to  comply  with  the  explicit  language  of  the  Rules 
Tariff. 
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It  is  agreed  thai  the  rules  in  the  reconsignmenl  tariff 
have  application  only  when  the  tariff  naming  the  line  haul 
rales  makes  reference  thereto  and  also  thai  diversion!  and 
reconsignments  are  governed  by  the  rules  of  the  carrier 
upon  whose  rails  the  diversion  or  reconsignmenl  i- 
effected.  Both  of  these  factors  are  present  in  the  instani 
case  and  justify  the  fad  conceded  by  all  concerned  thai 
the  (iieat  Northern  Railway  Rules  Tariff  under  considers 
(inn  is  applicable  to  the  instani  shipments. 

It  is  submitted  that  we  are  no1   here  concerned   with 
the  rate  charged  for  movement  of  the  shipments  in  Can 
ada,  nor  are  we  here  concerned  with  any  tariffs  of  I 
uadian  railroads  which  are  not  on  file  with  the  Inter-tat.' 
Commerce  Commission.    We  are  here  concerned  only  with 
an  event  that  took  place  in  Canada,  i.e.,  the  inspection  of 
the  cars  in  Canada  after  they   had   departed   from   their 
point  of  origin  and  last  loading  point;  and  we  must  d< 
in  order  to  comply  with  the  plain  Language  of  the  tariff 
rule. 

In  this  part  of  its  brief  appellant  also  makes  reference 
to  hypothetical  facts  and  assumptions  which  it  contends 
result  in  absurd  conclusions  as  a  result  of  following  ap- 
pellee's theory  and  the  decision  of  the  trial  court.  It  is 
submitted  that  no  good  purpose  will  be  served  in  attempt- 
ing to  answer  such  arguments,  as  this  will  only  result  in 
digressions  which  will  have  no  bearing  on  the  issue  in- 
volved, and  unduly  prolong  this  brief.  We  are  here  con- 
cerned with  a  specific  factual  situation,  which  alone  should 
be  given  consideration  in  determining  the  application  of 
the  tariff  rule  involved. 

Appellant  also  indicates  some  doubt  with  respect  to  the 
point  of  origin  of  the  shipments,  subject  of  this  litigation. 
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Such  a  statement  comes  as  a  surprise  in  view  of  the  stipu- 
lated facts  upon  which  the  trial  was  conducted,  the  state- 
ments made  by  the  trial  court  in  reaching  a  decision  and 
the  specific  findings  of  fact  made  by  the  trial  court.  It  is 
submitted  that  no  fact  is  more  clearly  established  by  the 
record  in  this  case  than  the  fact  that  the  last  point  of 
loading  and  the  point  of  origin  of  each  of  the  shipments 
was  at  the  point  of  shipment  named  in  the  bills  of  lading 
executed  by  the  Canadian  Pacific  Railway  (R.  30,  36,  50). 

(c)   Contention  That  Ambiguities  and  Doubts  Must  Be  Resolved 
in  Favor  of  Appellant. 

In  point  4  of  its  argument  commencing  at  the  bottom 
of  page  17  of  its  brief  appellant  refers  to  the  well  settled 
rule  of  law  to  the  effect  that  any  ambiguities  and  doubts 
in  a  tariff  must  be  resolved  in  favor  of  a  shipper.  No 
effort  is  made,  however,  to  point  out  any  ambiguity  in  the 
tariff  rule  under  consideration.  It  is  stated  that  freight 
bills  were  presented  in  two  different  ways,  but  it  is  diffi- 
cult to  follow  appellant's  reasoning  that  because  this  was 
done  there  was  ambiguity  in  the  tariff  provision.  It  is  not 
unusual  for  a  railroad  agent  to  prepare  freight  bills  on  a 
basis  which  he  feels  to  be  correct  but  which  must  be  re- 
vised later  to  conform  to  the  facts  of  a  particular  case. 
In  Atlantic  Coast  Line  R.  Co.  v.  Atlantic  Bridge  Co., 
Inc.,  (CCA.  5,  1932)  57  F.(2d)  654,  the  court  said  at  page 
656: 

"The  intention  thus  manifested  in  the  words  of  the 
tariff  is  alone  the  intention  to  which  the  law  gives 
effect.  Beaumont,  Sour  Lake  R.R.  vs.  Magnolia  Pro- 
vision Co.,  (CCA.)  26  F.(2d)  72." 
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See  also  Pittsbury  Flour  Mills  Company  v.  Great  North 
em  Railway  (CCA.  s,  L928),  25  E\(2d)  66,  where  the  court 
said  at  page  69: 

"Another  cardinal  rule  in  the  construction  of 
ules  is  thai  el'f'eel  is  to  be  given,  if  possible,  to  <•• 
word,    clause,    and    sentence.    36   Oyc.    L128;    United 
Slates  v.  Ninety-Nine  Diamonds,   L39  V.  961,  2  L.I.'.A. 
(N.S.)  185  (CCA.  8);  United  States  ex  rel.  Han; 
Daniels  (CCA.)  279  K.  844;  Hellmich  v.  Hellman,  L8 
F.(2d)  239  (CCA.  8)." 

Attention    is    called    to   Southern    Pacific   Company    v. 

Soul  he  in  Rice  Sales  Company  (Texas,  L943),  174  S.W.2d 

10 IS,  where  the  court  said  at  page  L020: 

"*  *  *  It  is  only  after  one  knows  the  purpose  for 
which  the  26  cent  rate  was  created  that  it  beco 
possible  to  read  into  the  words  of  the  tariff  the  mean- 
ing which  appellee  contends  they  have,  and  which 
appellant  and  the  other  steamship  companies  con- 
ceived that  they  have.  We  cannot  give  effect  to  that 
purpose  by  amending,  through  construction,  the  tariff 
so  as  to  make  the  tariff  conform  to  the  purpose  of  its 
f ranters,  but  which  they  failed  to  express.  That  would 
be  to  corrupt  the  meaning  of  the  languagi  used,  not 
to  construe  it,  to  make  it  square  with  what  was  in- 
tended but  not  expressed."  (Emphasis  added) 

In  Southern  Pacific  Co.  v.  Lothrop  (CCA.  9,  I!'!1*;).  L5 
F.(2d)  486,  the  court  said  at  page  487: 

"*  *  *  Astute  ingenuity  might  succeed  in  reading 
ambiguity  into  the  language,  but  the  ordinary,  intelli- 
gent shipper  would  find  none." 

The   foregoing  statement   is   particularly   applicable   to 
the  instant  case,  although  the  language  of  the  tariff  rul 
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so  clear  and  explicit  that  it  is  difficult  to  see  how  it  can  be 
argued  that  there  is  any  ambiguity. 

(d)   Appellant's  Argument  with  Respect  to  Subsequent  Amendment 
of  the  Tariff  Rule. 

At  the  top  of  page  19  of  appellant's  brief  it  is  stated: 
"Rule  143  originally  gave  the  shipper  two  free  in- 
spections and  reconsignments  and  required  that  the 
third  be  treated  as  a  reshipment.  The  shipper  had  the 
option  to  count  the  inspections  and  reconsignments 
from  either  (a)  the  last  point  of  loading,  or  (b)  'the 
point  at  which  it  becomes  subject  to  combination  of 
rates,  as  provided  in  this  rule'." 


Here  in  bold  print  the  appellant  states  exactly  what  the 
Great  Northern  Railway  Rules  Tariff  provides  in  plain 
and  unambiguous  language.  It  is  gratifying  to  note,  par- 
ticularly, that  appellant  admits  that  under  the  applicable 
tariff  a  shipper  had  the  option  to  count  the  inspections 
and  reconsignments  from  either  (a)  the  last  point  of  load- 
ing, or  (b)  the  point  at  which  it  becomes  subject  to  com- 
bination of  rates,  as  provided  in  this  rule. 

Appellant  continues  by  saying  that  the  tariff  rule  was 
amended  by  adding  (c)  "or  the  point  where  the  car  comes 
in  possession  of  carriers  within  the  United  States."  Even 
though  it  is  a  fact,  as  stated  by  appellant,  that  the  amend- 
ment was  designated  "for  clarification  purposes"  a  read- 
ing of  the  entire  amended  rule  indicates  quite  clearly  that 
all  that  was  done  by  the  carriers  was  to  add  a  third  option 
to  the  two  which  had  always  been  in  effect. 

It  is  submitted  that  amendment  of  the  tariff  rule  has 
no  effect  upon  the  application  or  interpretation  of  the 
rule  as  it  read  at  the  time  the  involved  shipments  moved. 
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The  plain  language  of  the  tariff  rule  with  which 
concerned  cannol  be  said  to  have  a  different  meaning  than 
thai  clearly  indicated  by  its  pro\  lerelj  the 

amended  rule  contains  an  additional  option. 

It  is  suh milted  that  the  plain  language  of  the  tariff  role 
thai  the  number  of  inspections  or  diversion*  -hall  be  © 
puted   from  the  last   point  of  loading  or  from  the  pi 
where  a  shipment   becomes  subject   to  a  combination  of 
fates  as  provided  in  the  rule,  cannol  be  interpreted  or  in 
any  way  tortured  to  mean  thai  the  number  of  inspect] 
should  be  computed  from  the  border  point  merelj  because 
a  subsequent  tariff  rule  provides  an  option  to  do  so   Such 
reasoning  would  flaunt  all  rules  of  logic  and  read  into  the 
original  tariff  rule  a  phrase  which  was  not  presenl  at  the 
time  the  involved  shipments  were  transported.    A  complete 
answer  to  this  contention  of  appellant  is  found  in  the 
of   Louisville   <('•   Nash  rill  e   Bail  road  Co.    v.   Speed-Pat 
Inc.  (Fla.,  1931)  137  So.  724,  at  page  728: 

"The  controlling  question  involved  in  thee 
depends  upon  the  proper  construction  of  the  ap- 
plicable tariffs  and  the  Florida  Railroad  Commis- 
sion's classification  as  they  existed  when  the  ship- 
ments in  question  moved.  The  subsequent  amendment 
by  the  defendant  of  the  rate  schedule,  after  the 
trovefsy  had  arisen,  even  though  approved  by  tin 
Railroad  Commission,  could  not  change  the  meaning 
or  legal  effect  of  the  applicable  rate  scheduU  and 
classification  in  force  when  the  cause  of  action,  if  any, 
arose.  As  was  said  by  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  in  Spokane,  P.  £  S.  By.  Co.  v. 
Lothrop,  (Southern  Pacific  Co.  V.  Lothrop)  15  Y.c2<\) 
486,  487:  'To  avoid  the  peril  involved  in  the  possibil- 
ity that    the   courts   would   take   the   view   here   con- 
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tended  for  by  the  defendant  in  error,  they  had  the 
right  to  abrogate  the  clause,  without  impliedly  ad- 
mitting the  validity  of  such  a  contention.'  See,  also 
Seaboard  A.  L.  Ry.  Co.  v.  Parks,  89  Fla.  105,  104  So. 
587. 

"Furthermore,  the  statutes  make  it  the  duty  of  the 
carrier  to  collect  the  lawfully  published  and  estab- 
lished rate,  notwithstanding  its  consent  or  agreement 
not  to  do  so,  or  the  fact  that  it  may  have,  in  the  ab- 
sence of  such  statutes  conducted  itself  in  such  a  man- 
ner as  to  estop  itself  from  the  collection  of  the  correct 
rate.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Fink,  250 
U.  S.  577,  40  S.  Ct.  27,  63  L.Ed.  1151.  Therefore,  the 
amendment  by  the  defendant  to  its  tariff'  with  the 
approval  of  the  Railroad  Commission,  made  after  this 
controversy  had  arisen,  teas,  in  our  opinion,  imma- 
terial and  irrelevant,  and  should  not  have  been  ad- 
mitted in  evidence."  (Emphasis  added) 

It  will  be  noted  that  the  above  decision  cites  and  quotes 
with  approval  from  the  case  of  Southern  Pacific  Co.  v. 
Lothrop  (CCA.  9,  1926)  15  F.(2d)  486,  decided  by  this 
honorable  court.  In  that  case  the  carrier  had  eliminated 
a  part  of  the  applicable  tariff  provision  subsequent  to 
movement  of  the  involved  shipments,  to  which  fact  the 
court  attached  no  significance  in  connection  with  its  inter- 
pretation of  the  tariff  as  it  existed  at  the  time  of  move- 
ment of  the  involved  shipments. 
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(e)  Argument  That  Appellant's  Lawful  Interpretation  Should  Be 
Favored  Over  Plaintiff's  (Appellee's)  Unlawful  Interpretation 
— an  Attempt  to  Raise  a  Question  as  to  Reasonableness  of  the 
Tariff  Provision. 

Appellant  opens  its  argument  with  reaped  to  the  above 
subdivision  with  the  following  quotation  at  paf 
brief: 

"It  lias  long  been  settled  that  a  published  tariff 
rate  is  to  be  treated  as  though  it  were  a  statute  bind 
Lag  upon  both  the  carrier  arid  the  Bhipper,  and  that  it 
must  be  strictly  applied  regardless  »»f  hardships  that 
may  arise  from  its  application  in  particular  ca 
Bull.  8.  S.  Lines,  Inc.  V.  Thompson,  (CA.  5),  123  V. 
('2d)  943,  !>44;  citing  Pennsylvania  /»'.  Co,  r.  Interna- 
tional Coal  Co.,  230  U.S.  184,  and  LouisvilU  ,l  A .  //. 
Co.  v.  Maxwell,  237  U.S.  94.  See  Pillsbury  Flour 
Mills  r.  (i rent  Northern  R.  Co.,  supra." 

Appellee  does  not  question  this  well  settled  principle  of 
law,  but  on  the  contrary  urges  its  application  in  the  de 
termination  of  this  controversy  and  particularly  calls  at- 
|  tention  to  that  part  of  the  quotation  that  a  tariff  rule 
"must  be  strictly  applied  regardless  of  hardships  that  may 
arise  from  its  application  in  particular  cases." 

The  main  argument  here  presented  by  appellant  is  di- 
rected to  the  reasonableness  of  the  tariff  provision  and  an 
attempt  is  made  to  show  that  the  interpretation  and  con- 
clusion reached  by  the  trial  court  is  unjust,  unreasonable, 
discriminatory,  prejudicial  and  unlawful. 

The  identical  proposition  was  considered  by  this  honor- 
able court  in  the  case  of  Reconstruction  Finance  Corpora- 
tion v.  Spokane,  P.  &  S.  Rip  Company  (CCA.  9,  1948 
170  F.(2d)  96.   In  that  case  there  was  a  controversy  as 
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which  of  two  rates  should  be  applied  to  the  involved  ship- 
ment. The  shipper  presented  a  traffic  expert  who  testified 
that  in  his  opinion  the  item  providing  for  the  lower  (in 
bond)  rate  was  the  applicable  one.  It  appears  that  there- 
after an  effort  was  made  to  introduce  certain  tariff  sched- 
ules as  exhibits  in  support  of  the  witness's  testimony.  It 
was  said  at  page  97 : 

"The  court  understood  the  exhibits  were  being 
offered  as  'substantive'  evidence  and  declined  to  re- 
ceive them  as  such,  but  stated:  'He  [the  witness]  can 
say  that  the  reason  he  bases  his  opinion  (that  all 
shipments,  tax  unpaid,  come  under  the  lower  rate) 
is  because  he  has  examined  the  tariffs  of  other  lines 
and  that  they  did  adopt  that  procedure.'  Whereupon, 
the  witness  made  a  rather  lengthy  non-responsive 
statement  ending  as  follows:  'Therefore,  it  seems  to 
me,  it  necessarily  follows  logically  that  they  [the 
shippers]  should  not  be  called  upon  to  pay  60  cents 
a  gallon,  a  rate  based  on  carrier's  responsibility  of 
60  cents  a  gallon  plus  the  tax.'  Thus  the  witness, 
instead  of  proceeding  along  the  line  of  the  court's 
suggestion,  rationalized  the  applicable  facts  which 
he  thought  a  proper  basis  for  the  application  of  a 
certain  rate,  into  the  conclusion  that  such  rate  there- 
fore was  the  legal  one.  This  was  fair  argument  to 
the  rate  maker,  but  the  district  court  is  not  the  rate 
maker." 

Following  the  above  statement,  reference  was  made  to 
a  footnote  which  appears  below : 

"  'Under  the  statute  there  are  many  acts  of  the 
carrier  which  are  lawful  or  unlawful  according  as 
they  are  reasonable  or  unreasonable,  just  or  unjust. 
The  determination  of  such  issues  involves  a  compari- 
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son  of  rate  with  service,  and  calli  For  bo  e  of 

the  discretion  of  the  administrative  and  rate  regulat- 
ing body.  For  the  reasonablenef  of  rates,  and  the 
permissible  discrimination  based  apon  difference  a 
conditions,  arc  not  matters  of  law.  So  far  ai  the 
determination  depends  upon  facts,  no  jurisdiction  to 
pass  upon  the  administrative  questions  involved  hai 
boon  conferred  upon  the  courts.  Thai  power  h 
vested  in  a  single  body,  so  as  to  secure  uniformity 
and  to  prevent  the  varying  and  sometimes  conflicting 
results  that  would  flow  from  the  different  views  of  the 
same  facts  that  might  be  taken  by  different  tribunal-." 
Pennsylvania  R.  Co.  v.  International  Coal  Min.  I 
230  U.S.  184,  185,  L96,  33  S.Ct  893,  895,  5?  LBd 
1446,  Ann.  Cas.  1915A,  315." 

The  argument  which  is  being  made  by  the  appellanl  in 
the  instant  case  might  well  be  directed  to  the  Interstate 
Commerce  Commission  which,  as  this  court  well  knows. 
based  upon  the  foregoing  authority,  is  the  onlv  bod}  which 
can  determine  whether  a  rate  or  tariff  provision  is  rea- 
sonable or  discriminatory.  It  is  well  settled  of  course  that 
this  court  can  give  no  consideration  to  such  matters  and 
is  bound  to  interpret  the  tariff  provision  in  accordance 
with  its  plain  and  unambiguous  language. 

In  the  case  of  Davis  r.  Portland  Seed  Co.  (1924),  264 
U.S.  403,  68  L.Ed.  762,  the  carrier  had  published  a  rate 
which  admittedly  violated  the  so-called  long  and  short 
haul  clause  of  the  Interstate  Commerce  Act.  Violation  of 
the  latter  provision  subjected  the  carrier  to  possible  pen- 
alty and  the  plaintiff  contended  in  its  action  to  recover 
overcharges  paid  to  the  carrier  that  that  fad  made  the 
rate  charged  on  the  shipments  unlawful  so  that  the  only 
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applicable  rate  was  the  lower  one  in  effect  from  a  more 
distant  point  via  the  same  route.   The  Court  said  at  page 
424: 

"The  record  shows,  we  think,  that  the  carrier  vio- 
lated the  statute  by  publishing  the  lower  rate  for  the' 
longer  haul  without  permission  and,  prima  facie  at 
least,  incurred  the  penalties  of  §  10.  *  *  *  But  mere 
publication  of  the  forbidden  lower  rate  did  not  wholly 
efface  the  higher  intermediate  one  from  the  schedule 
and  substitute  for  all  purposes  the  lower  one,  as  a 
supplement  might  have  done,  without  regard  to  the 
reasonableness  or  unreasonableness  of  either." 

In  giving  judgment  for  the  carrier,  the  court  said  at 
page  425: 

"The  statute  requires  rigid  observance  of  the  tariff, 
without  regard  to  the  inherent  lawfulness  of  the  rates 
specified.  It  commanded  adherence  to  the  published 
rate  from  Roswell ;  §  6  forbade  any  other  charge. 
Observance  of  the  lower  rate  from  Pecos,  put  in  with- 
out authorization,  might  have  been  forbidden,  as 
pointed  out  in  United  States  v.  Louisville  &  N.  R.  Co., 
235  U.S.  314,  322,  323,  59  L.ed.  245,  251,  252,  35  Sup. 
Ct.  Rep.  113;  but  it  would  be  going  too  far  to  hold, 
as  respondent  insists,  that  the  unauthorized  publica- 
tion established  the  lower  rate  as  the  maximum  per- 
missible charge  from  the  intermediate  point — the  only 
rate  therefrom  which  could  be  demanded." 

See  also,  Mobile  &  0.  R.  Co.  v.  Southern  Sawmill  Co. 
(Mo.,  1923),  251  S.W.  434,  where  the  court  said  at  page 
436: 

"We  begin  with  the  thoroughly  settled  rule  that  the 
legal  rate  is  the  filed  rate,  and  it  is  the  duty  of  the 
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carrier  to  charge  and  oolleci   the   rate   precisely  as 
same  is  contained  in  the  tariffs  on  file  with  the  fa 
terstate  Commerce  Commission.    And  tin- 
though  such  rate  be  excessive,  unreasonable  and  un- 
lawful. (Citing  Pittsburgh  v.  Pink,  250  I'.s.  577.  1.. 
&  N.  Railroad  Co.  v.  Maxwell,  l':;t  I'.s.  94;  Dayton 
Coal  Co.  v.  C.  N.  &  T.  P.  Railroad  Co.,  239  CJ.S.  446; 
Pennsylvania  R.  R.  Co.  v.  International  Coal  Mining 
Co.,  230   U.S.   185;  Armour    Packing  06.   v.    I 
U.S.  56,  and  many  others). n 

Bearing  in  mind  the  fundamental  fact  thai  both  appel- 
lant and  appellee  agree  that  the  provisions  of  the  &r< 
Northern  Railway  Rules  Tariff  under  consideration 
applicable  to  the  involved  shipments,  it  is  Bubmitted  that 
the  foregoing  authorities  require  this  court  to  follow  the 
unequivocal  language  of  that  tariff  and  affirm  lie  decision 
of  the  trial  court. 

Cf )   Appellant's  Contention  That  Diversion  Accomplished  at  Sweet- 
grass  Should  Be  Treated  as  a  Reshipment. 

The  final  argument  presented  by  the  appellant  com- 
mencing at  the  top  of  page  23  of  its  brief  is  certainly 
unique  and  novel.  It  necessarily  concedes,  for  the  purpose 
of  making  this  argument  at  least,  that  the  Canadian  in- 
spection should  he  counted  under  the  provisions  of  the 
Great  Northern  Railway  Rules  Tariff.  It  seeks  to  avoid 
the  result  which  must  flow  from  application  of  the  tariff 
in  this  manner,  however,  by  stating  that  the  reconsign- 
ment  at  Sweetgrass  should  be  treated  as  a  reshipment. 

It  should  be  remembered  that  reconsignment  is  a  privi- 
lege which  a  carrier  may  or  may  not  grant  and  that  the 
carrier  may  prescribe  any  restrictions  it  feels  proper.    If 
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a  reconsignment  is  permitted  within  the  limitations  set 
forth  in  a  carrier's  tariff  the  through  rate  is  ordinarily 
applicable  in  the  same  manner  as  if  the  reconsignment  had 
not  been  made.  It  is  important,  however,  that  a  shipper 
fully  comply  with  the  conditions  in  a  carrier's  tariff  in 
order  that  it  may  be  accorded  the  privilege  extended  by 
a  carrier.  This  is  readily  apparent  from  the  quotation 
in  the  case  of  Detroit  Traffic  Association  v.  Lake  Shore 
&  M.  S.  R.  Co.,  21  I.C.C.  257,  258,  which  is  set  forth  at 
pages  24  and  25  of  appellant's  brief,  from  which  the  fol- 
lowing is  quoted: 

"*  *  *  while  reconsignment  is  a  privilege  that  exists 
only  under  the  permission  granted  in  the  tariff  and 
that  must  be  exercised  only  under  the  rules  and  con- 
ditions there  laid  down." 


The  instant  shipments  were  never  intended  for  delivery 
at  Sweetgrass,  Montana.  Their  original  destination  as 
th rou f/li  .shipments  under  the  bill  of  lading  contracts  exe- 
cuted at  the  points  of  origin  in  Canada  was  Ogden,  Utah. 
The  appellant's  reconsignment  instructions  were  contained 
in  a  letter  dated  April  12,  1944,  addressed  by  Earl  C. 
Corey,  Regional  Director  of  the  Commodity  Credit  Cor- 
poration at  Portland,  Oregon,  to  Great  Northern  Railway 
Company  at  Portland,  Oregon  (R.  69).  Six  of  the  ship- 
ments were  in  the  course  of  transportation  to  Ogden, 
Utah,  at  the  time  the  reconsignment  instructions  were 
furnished  and  two  of  the  shipments  did  not  commence 
their  transportation  to  Ogden,  Utah,  until  a  subsequent 
date  (R.  36). 

The  appellant's  reconsignment  instructions  were  ac- 
complished at  Sweetgrass  not  because  of  any  fiction  of  re- 
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shipment   from  that   poinl  but  solely  for  the  reason  thai 
thai   happened  to  be  the  most  convenienl  poinl  from  the 
standpoint  of  railroad  operation  where  the 
could  be  accomplished. 

It  is  difficull  to  understand  how  there  could  !><•  a 
shipment"  from  Sweetgrase  because  the  ahipmenl 
not  destined  to  thai  point  and  at  no  time  came  to  real  a1 
that  point  as  the  termination  of  a  transportation  journ< 
The  appellant's   reconsignmenl    instructions   requested   a 
change  in  destination  of  the  shipments  from  Ogden.  Utah, 
to   Spokane,    Washington,   and    as    indicated    herein    this 
change    happened   to   be   made   effective   at    Sweetgrt 
There  is  absolutely  nothing  under  the  facts  or  by  way  of 
any  fiction  which  would  constitute  a  reshipmenl   from  that 
point. 

CONCLUSION 

For    the    reasons    indicated    herein,    the    jud<_rm<-n'    and 
opinion  of  the  trial  court  is  correct  and  should  he  affirmed. 

Dated  San  Francisco,  Calif., 
April  26,   1950 

Respectfully  submitted, 

George  L.  Buland, 
A.  T.  Suter, 

Attorneys  f<  »   .1/  /"7/»  i . 
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APPENDIX  A 

ENTEBSTATE  COMMEBOE  COMMISSION 

Office  of  the  Sec'ty 

Washington  25 

April   L2,  L946 
1 7  H  24 

Mr.  L.  B.  Fitzgerald,  T.M. 

Colorado  Milling  &  Elevator  Co. 

Denver,  Colorado 

Dear  Sir: 

Further  reference  is  made  to  the  above  informal  com- 
plaint respecting  the  charges  on  a  carload  of  wheal  mov- 
ing from  Nobleford,  Alberta,  on  .Inly  125,  1!)44,  to  Loa 
Angeles,  Cal. 

The  shipment  was  inspected  north  of  the  U.  S. -Canadian 
Border,  inspected  at  and  subsequently  diverted  <>r  recon- 
Bigned  from  Spokane,  Wash.,  to  Canoga  Pari:,  Cal.,  re- 
diverted  at  Klamath  Falls,  Ore.,  to  Los  Angeles,  where 
delivery  was  accomplished.  Charges  were  assessed  at  a 
combination  rate  of  114  cents,  composed  of  factors  of  14 
cents  origin  to  Sweetgrass,  56  cents  Sweetgrass  to  Klamath 
Falls,  and  44  cents  beyond. 

S.  I*.  [.C.C.  4574,  Sup.  24,  in  effect  on  the  date  of  origin 
of  the  shipment,  provides  that  not  more  than  two  iospec 
tions,  or  one  inspection  in  addition  to  a  diversion  or  re- 
consignment  enroute,  will  be  permitted,  except  that  if. 
after  the  car  has  received  the  two  inspections,  or  one  in- 
spection and  one  diversion  or  reconsignment  enronte.  it  i- 
subsequently  inspected,  diverted  or  reconsigned  and  for- 
warded without  unloading-,  it  will  be  subject  to  the  com- 
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bination  of  rates  applicable  on  a  shipment  terminating  at 
and  on  a  shipment  originating  at  the  point  at  which  such 
subsequent  inspection,  diversion  or  reconsignment  is  per- 
formed in  effect  on  the  date  of  shipment  from  point  of 
origin.  The  number  of  stops  for  inspection,  diversion  or 
reconsignment  shall  be  reckoned  from  the  last  point  of 
loading  of  car  or  from  the  point  at  which  it  becomes  sub- 
ject to  combination  of  rates  as  provided  in  the  item. 

It  is  plain  that  the  point  and  date  of  origin  of  the 
shipment  are  Nobleford,  July  25,  1944;  that  the  last  and 
only  point  of  loading  of  car  is  Nobleford;  that  the  ship- 
ment received  two  inspections  and  one  diversion  or  recon- 
signment between  Nobleford  and  its  departure  from  Spo- 
kane; that,  under  the  terms  of  the  Rule,  the  shipment 
became  subject  to  the  combination  rate  at  the  point  where 
it  received  its  diversion  after  the  two  previous  inspec- 
tions; that  the  shipment  was  entitled  to  the  diversion 
reckoned  from  the  point  at  which  it  became  subject  to  the 
combination  rate.  It  is  our  informal  view  that  the  ap- 
plicable combination  rate  is  based  on  Spokane  rather  than 
Klamath  Falls,  provided  there  is  nothing  in  the  tariffs  to 
the  contrary.  None  of  the  tariffs  naming  the  linehaul  rates 
have  been  examined  nor  have  we  determined  the  applicable 
charge  for  inspection  or  diversion. 

The  complainant  urges  that  as  the  factor  from  origin 
to  the  border  is  not  on  file  with  this  Commission  the  provi- 
sions of  the  Rule  apply  only  to  that  portion  of  the  trans- 
portation in  the  U.  S.,  and  that  the  Canadian  inspection  is 
not  to  be  considered.  The  Rule  in  the  S.  P.  tariff  sets  the 
terms  under  which  the  diversion  privilege  is  granted,  and 
if  the  shipper  avails  himself  of  the  privilege,  he  is  bound 


Appendix  3 

by  the  terms  thereof.  The  Rule  ia  plain  thai  iti  tei 
apply  from  point  of  origin  of  the  shipmenl  on  the  date  of 
origin,  and  we  are  unable  to  conclude  thai  the  shipment 
originated  at  the  boundary  on  the  date  it  wen  forwarded 
therefrom.  The  complainl  is  denied  on  the  informal  docket 
and  attention  called  to  Rule  25(f)  of  the  Etulee  of  Practice. 

Respectfully, 

W.  P.  Bartel 
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In  the  United  States  Court  of  Appemli 
for  the  Ninth  Circuit 


\->.  L2427 
( loMMODm  (  Credit  Corpora  i  k>n,  w\\  \  i 


v. 


Petaluma    \\D  Santa    Rosa    Railroad  Company,  a 

(  JORPORATIONj     LPPELLEE 


ON  APPEAL  FROM  Till'  JUDQMBNT  OP  THE  DISTRICT  COURT  09 
I  II I      UNITED     STATES     FOR     THE     NORTHERN     DISTRICT 
CALIFORNIA,    SOUTHERN    DIVISION 


APPELLANT'S  REPLY  BRIEF 


A.  Significant  errors  in  appellee's  brief 

Appellee  errs  significantly  in  arguing  aa  follow 

Error  l.  That  the  tariffs  plainly  support  appellee's 
interpretation  without  ambiguity  and  that  this  Court 
cannot  avoid  it,  however  "unjust,  unreasonable,  •In- 
criminatory,   prejudicial,   and   unlawful'1    it    may 
(Appellee,  p.  15). 

Appellant  has  no  doubt  hut  that  this  Court  can  avoid 
the  discriminatory  interpretation,  and  it  Bhould  do 
in  the  interest  of  simple  fairness.     There  was  plenty  of 
ambiguity. 

Error  2.  That  the  shipments  must  be  treated  as 
"through"  shipments  at  Sweetgrass,  tariffwise,  in- 
stead of  as  combinations  of  a  local  shipment  into 
Sweetgrass  and  a  local  (or  flat)  shipment  out  of 
Sweetgrass. 

(i) 


There  was  no  rate  through  Sweetgrass.  Tariffwise, 
these  were,  of  course,  combinations  of  shipments. 

Error  3.  That  the  carriers'  formal  "clarification"  of 
the  Great  Northern  rule,  which  explicitly  defined  its 
application  to  this  type  of  situation,  was  really  not 
a  clarification  (although  so  characterized  on  its  face), 
but  was  instead  a  rate  decrease  misleadingly  labeled. 

See  discussion  below. 

Error  4.  That  to  qualify  for  the  low  rate  from  Sweet- 
grass  either  the  Canadian  shipper  or  appellant  should 
have  had  the  cars  unloaded  and  reloaded  at  Sweetgrass. 

This  would  be  a  meaningless  wasteful  and  uneco- 
nomic ceremony  and  is  never  required  for  a  reshipment. 

Error  5.  That  the  shipments  did  not  become  subject 
to  the  "combination  of  rates"  provided  in  the  Great 
Northern  tariff  and  tariff  rule  until  they  arrived  at 
Spokane  (Appellee,  p.  4). 
\  *They  became  subject  to  such  a  combination  at  Sweet- 
grass, and  the  carriers  themselves  so  urged.  See  dis- 
cussion below. 

Error  6.  That  there  was  an  Interstate  Commerce 
Commission  "decision"  against  appellant  on  this  issue 
which  is  entitled  to  "great  weight"  by  this  Court 
(Appellee,  p.  6). 

The  trial  court  rejected  the  letter  from  Mr.  Bartel 
which  appellee  prints  in  its  Appendix.  "In  any  event 
the  Secretary  to  the  Commission  was  without  authority 
to  bind  the  Commission  in  this  matter."  Thompson 
v.  Texas  Mexican  R.  Co.,  328  U.  S.  134, 146.  The  facts 
were  not  fully  presented  or  considered,  nor  were  the 
tariffs  examined. 


Error  7*  That  "no  good  purpose  will  be  served"  b 
the  Court's  considering  appellant's  demonstration  ili.it 
appellee's  Interpretation  is  absurd. 

1 1  the  shipments  could  be  shown  to  have  stopped  twi 
in  Canada  instead  of  jusl  once,  then  appellee  would 
granl  the  low  rate  in  the  United  States;  bo  appellee 
penalizing  appellant  because  the  shipments  had  re- 
ceived too  many  Canadian  stops  and  also  too  \>  w.  This 
reductio  ad  absurdum  is  irrefutable  and  performs  the 
good  purpose  of  showing  thai  under  appellee's  inter- 
pretation the  rule  becomes  absurd. 

Error  8.  That  the  transactions  at  Sweetgrass  did  not 
occur  at  Sweetgrass  because  of  any  reconsignmenl  I  or 
'■fiction  of  reconsignment")  there  but  "solely  for  the 
reason  that  that  happened  to  be  the  most  convenient 
point  from  the  standpoint  of  railroad  operations  where 
these  instructions  could  be  accomplished/1  and  that  ,  ( 

Ogden  was  the  true  destination  (Appellee,  p.  21 ).  &*.j-t'l 

Error  9.  That  it  is  "certainly  unique  and  novel" 
for  appellant  to  be  willing  to  waive  the  privilege  of 
having  the  reshipment  at  Sweetgrass  treated  as  a  re- 
consignment — if  the  Court  should  find  appellant's  in- 
terpretation of  the  rule  wrong  and  appellee's  right. 

In  that  event,  the  " privilege"  would  be  merely  the 
dubious  privilege  of  paying  more  taxpayers'  funds  to 
the  carriers,  which  appellant  ought  to  be  entitled  to 
waive.  Appellee  affects  not  to  perceive  appellant's 
important  Point  B  (Appellant,  pp.  23-25). 

B.  Of  course  the  tariffs  are  ambiguous 

This  controversy  itself  evidences  plenty  of  ambiguity. 

It  began  when  appellee's  agent  presented  the  freight 


bills  on  the  original  basis  (which  is  still  appellant's 
basis)  and  then  changed  over  to  the  revised  basis 
(which  is  appellee's  present  basis).  Appellee  says 
(p.  10)  that  "it  is  difficult  to  follow  appellant's 
reasoning  that  because  this  was  done  there  was  am- 
biguity." Would  appellee  seriously  argue  that  be- 
cause this  was  done  there  was  clarity  ? 

The  clarification 

While  admitting  that  the  carriers'  amendment  to 
the  Great  Northern  rule  purported  to  be  for  "clarifi- 
cation", appellee's  view  is  that  it  was  really  not  clarifi- 
cation at  all  but  an  alteration  in  substance,  which  should 
be  ignored  under  Southern  Pacific  Co.  v.  Lothrop,  15 
F.  (2d)  486,  and  Louisville  &  Nashville  Ry  Co.  v.  Speed- 
Parker  Inc.  137  So.  724  (Appellee,  p.  13).  The  signifi- 
cance of  the  amendment,  however,  was  that  it  was  not 
an  alteration  in  substance.  That  is  what  "clarifica- 
tion" means.  The  Interstate  Commerce  Commission's 
Rule  2  (a)  in  its  Tariff  Circular  20  requires  that  all 
amendments  be  marked  by  uniform  symbols  as  either 
reductions  in  the  rate,  increases  in  the  rate,  or  amend- 
ments which  do  not  reduce  or  increase  the  rate.  All 
changes  in  language  must  be  marked  with  the  proper 
symbol  showing  just  which  kind  of  amendment  is  in- 
volved. The  amendment  in  question  bore  the  symbol 
of  the  last  type,  that  is,  an  amendment  which  did  not 
increase  or  decrease  the  rate. 

Tariff  Rule  2  (a)  reads  as  follows : 

fnhd1cltel(Mnbe        2.  (a)  All  tariff  publications  and  supple- 
Semeutr  Bup"     ments  thereto  must  indicate  changes  thereby 
made  in  existing  rates  or  charges,  rules,  regu- 
lations or  practices,  or  classifications  by  use 


of  the  following  uniform  symbols  in  com 
tion  with  such  change: 
4    to  denote  reductions. 
♦     to  denote  increases. 
A    to  denote  changes  in  wording  which  re- 
sull  in  neither  increa  <■>  nor  redac- 
tions in  charges. 

The  title  page  of  the  tariff  supplemenl  containing 
the  amendment  corresponds  to  the  title  page  of  the 
original  (R.  66)  except  that  the  supplemenl  is  num- 
bered "Supplement  No.  61  to  G.  N.  By.  G.  I'.  0.  No. 
1240-P,  I.  C.  C.  No.  A-8137."  The  amendmeni  to 
Rule  143  appears  on  page  10,  the  relevanl  portion  of 
which  reads  as  follows: 

SECTION    2 

RULES  AND  CHARGES  GOVERNING  GRAIN:  SCH 
INGS  FROM  GRAIN,  UNGROUND,  CONTAINING  NTOT 
MORE  THAN  5  PER  CENT  OF  FLAXSEED;  SEEDS 
(FIELD  OR  GRASS)  ;  SOYBEANS;  HAY  ;  STRAW  ;  CORN 
HUSKS  OR  CORN  SHUCKS,  AND  PIMM  lis.  UK- 
GROUND  J  CARLOADS,  STOPPED  FOR  ENSFEGTION 
AND  DISPOSITION  ORDERS  INCIDENT  THERETO; 
ALSO  RULES  AND  CHARGES  GOVERNING  GRAIN  OB 
SEEDS,  CARLOADS,  HELD  OR  STOPPED  AT  SAMPLING 
POINT. 

0#®ltem  No.  143-E  Cancels  143-D.  Cars 
Placed  on  Track  for  Inspection  and  Held  fox 
Disposition  Orders. 

0  Effective  February  2(5,  1049.  except  as  noted. 

#  Effective  February  14.  15)40.  on  Montana  Intrastate 
traffic.  Issued  on  twenty  clays'  notice  under  authority  of 
Mont.  R,  C.  Authorization  No.  2057  of  December  14.  1048. 

(e)  Expires  with  December  31,  1040,  unless  sooner  can- 
celled, changed,  or  extended. 


Not  more  than  two  inspections  (or  one  in- 
spection in  addition  to  a  diversion  or  reconsign- 
ment  without  inspection)  en  route  and  one 
inspection  (or  diversion  or  reconsignment) 
within  the  switching  limits  of  the  destination  at 
which  the  car  is  unloaded  will  be  permitted; 
Provided,  that  if,  after  car  has  received  the 
two  inspections  (or  one  inspection  and  one 
diversion  or  reconsignment)  en  route  authorized 
in  this  rule,  it  is  subsequently  inspected  (or 
diverted  or  reconsigned)  and  reforwarded  with- 
out unloading,  it  will  be  subject  to  the  combina- 
tion of  tariff  rates  applicable  on  a  shipment 
terminating  at  and  on  a  shipment  originating  at 
the  point  at  which  such  subsequent  inspection 
(or  diversion  or  reconsignment)  is  performed  in 
effect  on  date  of  shipment  from  point  of  origin. 

In  applying  this  rule,  the  number  of  stops  for 
inspection  (or  diversion  or  reconsignments 
without  inspection)  shall  be  reckoned  from  the 
last  point  of  loading  of  car,  A  or  the  point 
where  the  car  comes  in  possession  of  carriers 
within  the  United  States,  or  from  the  point  at 
which  it  becomes  subject  to  combination  of  rates 
as  provided  in  this  rule. 

(SF  5963-1186) 

0 1  Item  No.  148.  Disposition  order  when  an 
embargo  is  in  force. 

[ii]  Reissued  from  Supplement  No.  33,  effective  February 
1, 1947. 
\  Will  not  apply  on  Minnesota  intrastate  traffic. 
A  Change  other  than  advance  or  reduction. 


A  disposition  order  will  qoI  be  accepted  undef 
these  rules  a1  or  to  a  station  or  to  a  point  of 
delivery  against  which  an  embargo  is  in  force, 
but  a  shipment  made  under  an  authorized  | 
mit  is  not  subject  to  this  condil  Lpn. 

(SF  5963-1138) 

By  using  the  triangle  symbol  ▲  the  carriers  solemnly 
stated  that  the  words  so  marked  were  mere  clarification 
which  did  not  change  the  rate,  thai  what  had  become 
explicit  in  the  amended  definition  was  always  implicit 
in  the  original.    All  agree  that  under  the  amended 
definition  the  rate  from  Sweet  grass  for  these  shipim 
would  be  68^- — therefore  that  was  the  rate  under  the 
original.     The  carriers  were  right   and   appellant 
right,  and  for  appellee  now  to  deny  it  would  be  to 
that  the  amendment  amounted  to  a  misrepresentation. 

History  of  the  clarification 

The  carriers  had  taken  the  position  all  along  that 
appellant's  view  (the  original  basis)  was  collect.  An 
informal  opinion  had  been  solicited  from  an  officer  of 
the  Interstate  Commerce  Commission.  In  that  con- 
nection the  carriers  argued  just  the  opposite  of  the  way 
appellee  argues  now.  They  said  that  the  informal 
opinion  was  "in  error"  because  the  rule  should  be  read 
in  light  of  the  established  trade  principle  that  each 
factor  of  a  flat  combination  rate  carried  with  it  the 
privileges  pertaining  to  each  factor,  and  that  the  ship- 
ment in  the  United  States,  under  established  principles 
of  tariff  reading,  should  be  treated  ratewise  as  having 
originated  at  the  border  point.  They  argued  that  the 
point  at  which  the  Canadian  grain  became  "subject  to 
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have  done.     Numerous  undercharges  outstand- 
ing unquote.     108." 

and  your  reply  of  the  same  date,  viz : 

"108.  Have  discussed  question  with  Assist- 
ant Directors  Brown  and  Chapclelain  of  Com- 
mission. They  rule  informally  in  which  I  con- 
cur that  the  inspections  and  reconsignments  in 
Canada  or  at  the  border  must  be  counted  C-GG.'' 

Pursuant  to  communication  received  from  an 
interested  member  of  the  National  Diversion  and 
Reconsignment  Committee,  as  quoted  in  Docket 
Advice  No.  NDR-1106  of  April  27,  1945,  copy 
attached  hereto,  the  Committee  at  meeting  held 
here  May  23,  1945,  decided  to  refer  the  subject 
to  a  Special  Committee  for  consideration  and 
report. 

The  Special  Committee  at  meeting  held  here 
June  1,  1945,  after  considering  the  subject  de- 
cided that  the  Interstate  Commerce  Commis- 
sion 's  informal  ruling  is  in  error,  for  the  reason 
that  it  is  an  established  rule  of  the  I.  C.  C.  that 
each  factor  of  a  flat  combination  of  rates  carries 
with  it  the  privileges  pertaining  to  each  of 
those  factors,  and  that  in  the  instant  case  since 
there  is  a  flat  combination  over  the  international 
border  point  the  shipment  should  be  treated  the 
same  as  if  originating  at  such  border  point  and 
be  permitted  the  same  number  of  inspections  as 
is  authorized  in  connection  with  the  local  rate 
from  and  to  border  point,  namely  two  inspections 
(or  one  inspection  in  addition  to  a  diversion  or 
reconsignment  without  inspection)  en  route  and 
one  inspection  (or  diversion  or  reconsignment) 
within  the  switching  limits  of  the  destination  at 
which  the  car  is  unloaded.  The  foregoing  is  in 
harmonv  with  Rule  5  of  the  General  Diversion 
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.•iikI  Reconsignmenl  Rules  governing  (Jrain, 
Seeds,  etc.,  carload,  held  for  [Inspection  and 
Disposition  Orders,  the  second  paragraph  of 
which  reads,  viz: 

'Mn  applying  this  rule,  the  number  of  jtops 
for  inspection  (or  diversion  or  reconsignmenta 
without  inspection)  shall  be  reckoned  from  the 
last  point  of  Loading  of  car  or  from  the  point  at 
which  it  becomes  subject  to  combination  of  n 
as  provided  in  this  item." 

and  it  will  he  noted  from  the  above  quoted  para- 
graph that  if  the  shipment  becomes  subject  u, 
combination  of  rates  the  uumber  of  stops  shall 
be  reckoned  to  and  from  the  point  at  which  such 
combination  becomes  effective,  [nasmuch  as 
shipments  from  Canada  usually  move  on  com- 
bination of  local  rates  to  and  from  [nteraational 
border  points,  the  shipper  is  entitled  to  the  same 
consideration  as  if  the  movement  had  been  en- 
tirely between  points  within  the  United  States 
moving  on  combination  of  local  rates. 

The  National  Diversion  and  Reconsignment 
Committee  has  concurred  in  the  views  of  1 1n- 
Special  Committee  stated  above. 

Kindly  advise  if  you  will  undertake  to  have  the 
Interstate  Commerce  Commission  accept  the 
foregoing  conclusion  in  lieu  of  its  informal 
ruling  mentioned  in  your  telegram  herein  re- 
ferred to. 

Yours  very  truly, 

/s/    E.  Morris,  Chairman. 

P.  S. :  In  view  of  the  foregoing  conclusions 
there  is  at  the  present  time  before  the  members 
of  the  National  Diversion  and  Reconsignment 
Committee,  the  question  of  amending  the  in- 
volved Rule  5,  by  eliminating  from  the  - 
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paragraph  the  following  words  "as  provided  in 
this  item." 

E.  M. 

Rather  than  go  through  a  formal  proceeding,  the  car- 
riers decided  to  dispose  of  the  matter  by  simply  filing 
the  clarification,  in  which  they  adhered  to  appellant's 
view  that  for  purposes  of  applying  the  Great  Northern 
tariffs  to  these  shipments  the  point  of  origin  was  to  be 
regarded  as  the  border  point.  Beyond  that  point  the 
scope  of  the  tariffs  did  not  extend,  either  northward  in 
space  or  backward  in  time.  The  scope  of  Rule  143  is  ex- 
pressly limited  on  the  title  page  to  a  consideration  of 
diversions,  reconsignments,  or  inspections  on  the  Great 
Northern  System  (R.  66). 

By  way  of  analogy,  it  is  observed  that  the  Southern 
Pacific  time  table  provides  special  rules  governing  cer- 
tain stops  of  westbound  trains  to  San  Francisco.  One 
rule  provides  that  certain  stops  will  be  made  only  to 
detrain  passengers  from  Ogden  or  beyond.  Supposing, 
however,  that  the  rule  merely  provided  for  the  train  to 
stop  for  passengers  from  Ogden,  and  that  a  traveler 
from  Chicago  via  Ogden  should  desire  to  utilize  the 
privilege,  it  would  be  unthinkable  for  the  conductor  to 
deny  him  the  privilege  on  the  ground  that  his  point  of 
loading  was  beyond  Ogden.  That  is  because  by  common 
usage  a  rule  granting  the  privilege  to  passengers  from 
Ogden  (which  is  the  Southern  Pacific's  starting  point) 
would  be  understood  to  extend  to  passengers  from  be- 
yond Ogden. 

Similarly,  in  applying  Rule  143  as  originally  worded, 
appellant  submits  that  the  privileges  which  were  ex- 
tended to  shipments  loaded  at  Sweetgrass  (which  is  the 
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Greal    Northern's  starting  point)   apply   likewise 
customary  understanding  to  shipments  loaded  beyond 
Sweetgrass.    In  other  words,  11  is  enough  to  state  thai 
the  poinl  of  loading  for  these  shipments  was  "Sw< 
grass  or  beyond". 

The  carriers'  clarification  oughl  to  haye  ended 
this  controversy.  Al  any  rate,  there  is  sufficient  am- 
biguity to  warrant  the  Court's  applying  the  standard 
rules  of  construction  as  urged  in  appellant's  openi 
brief.  All  of  the  rules  poinl  to  appellant's  interpreta- 
tion. 

C.  In  any  event,  appellant  is  surely  entitled  to  have  these 
shipments  treated  as  favorably  as  if  they  had  been  loaded  at 
Sweetgrass 

In  Point  B  of  the  opening  brief  (pp.  21-23 )  appellanl 

argues  that  if  appellee's  present  view  of  Rule  1  \'\  is  cor- 
rect, then  the  "privilege"  of  reconsignmenl  has  boomer- 
anged  into  a  serious  penalty,  and  thai  appellanl  is 
therefore  entitled  to  waive  the  inverted  benefit.  The 
Interstate  Commerce  Commission  was  quoted  defining 
the  difference  between  reconsignment  and  reshipment 
The  lexicon  of  tariff  terminology  is  not  scientifically 
exact  or  uniform,  but  it  seems  clear  that  the  essence  of 
reconsignment  is  an  offer  by  the  carriers,  when  apply- 
ing their  tariffs,  to  treat  a  reshipment  as  if  it  had  not 
occurred  and  to  apply  the  principle  of  const  ructive  con- 
tinuity of  transportation  right  through,  the  point  where 
the  shipment  actually  stopped  and  was  reshipped  in 
order  to  confer  the  privilege  of  a  lower  rate  through  the 
reshipment  point. 

The  word  " reconsignment' '  is  not  apparently  univer- 
sally used.    Where  the  Great  Northern  Rules  Tariff's 
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title  speaks  of  "rules  and  charges  governing  the  diver- 
sion or  reeonsignment  *  *  *"  a  corresponding  Ca- 
nadian Pacific  Tariff's  title  speaks  of  "stopover  and  re- 
shipping  arrangements."  Canadian  Pacific  Railway- 
Co.  Tariff  No.  E-3050,  Section  No.  3, 1.  C.  C.  No.  E-2295.1 
Item  No.  90  therein  refers  to  shipments  "reshipped 
without  breaking  bulk. ' ' 

Our  point  is  that  a  reeonsignment  is  a  reshipment, 
to  which  the  carriers  have  agreed  to  apply  the  principle 
of  constructive  continuity,  but  that  if  the  constructive 
continuity  (being  a  special  privilege)  operates  to  penal- 
ize, the  shipper  is  entitled  to  ignore  the  fiction  and  to 
have  the  reshipment  stand  as  a  simple  reshipment. 

Appellee  asserts  that  "the  instant  shipments  were 
never  intended  for  delivery  at  Sweetgrass,  Montana. 
Their  original  destination  as  through  shipments  *  *  * 
was  Ogden,  Utah."  Appellee  also  asserts  that  the 
reconsignments  were  accomplished  at  Sweetgrass 
solely  for  convenience  from  the  standpoint  of  railroad 
operation,  arguing  that  nothing  of  consequence  really 
happened  at  Sweetgrass,  even  going  so  far  as  to  say 
that  "there  is  absolutely  nothing  under  the  facts  or 
by  way  of  any  fiction  which  would  constitute  a  reship- 
ment from  that  point ' '  ( Appellee,  p.  21) .  Both  of  these 
assertions  are  incorrect,  insofar  as  the  United  States 
carriers  are  concerned. 

The  significance  of  Sweetgrass  can  be  appreciated 
from  the  following  precis  of  what  happened  there.  A 
Canadian  shipper  (not  appellant)  shipped  the  grain  to 
Sweetgrass  with  freight  thereto  prepaid,  and  with  in- 

1  Filed  with  the  Interstate  Commerce  Commission  for  informa- 
tion only. 
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structions  to  Canadian  Pacific  to  pul  the  cars  or  Ghreal 
Northern  tracks  at  Sweetgrass  for  the  order  of  appel- 
lant. Tlic  sale  of  the  grain  and  the  passage  of  title 
thereto  were  accomplished  al  Sweetgrass.  Canadian 
Pacific's  duty  to  its  shipper  under  its  tariff s  and  under 
its  contracts  of  carriage  was  completed  al  Bweetgra 
Great  Northern  never  actually  had  any  relation  with 
the  original  shipper,  whose  bills  of  Lading  were  "accom- 
plished" at  Sweetgrass. 

Before  the  grain  arrived  al  Sweetgrass,  Greal  North- 
ern had  received  instructions  from  appellant  to  "di- 
vert" it  to  Spokane  "for  inspection  and  diversion." 
Instructions  on  the  Canadian  Pacific  hills  of  Lading  for 
movement  to  Ogden  as  a  diversion  point  (not  as  a  desti- 
nation) were  eradicated  from  the  picture  before  Greal 
i Northern  received  the  shipments  and  were  therefore 
|never  effective.    When  Great  Northern  received  the 
shipments  at  Sweetgrass,  appellant,  who  became  the 
'owner  and  the  shipper  at  Sweetgrass,  surrendered  the 
Canadian  bills  of  lading  and  became  thus  entitled  t<> 
^new  bills  of  lading  issued  by  Great  Northern  at  Sweet- 
grass.    What  had  happened  was  that  Sweetgrass  had 
replaced  Ogden. 

The  cars  were  then  received  by  Great  Northern  for 
transportation  under  the  terms  of  a  United  States  Uni- 
form Bill  of  Lading,  issuable  to  appellant  to  Spokane 
for  inspection  and  diversion,  being  there  reconsigned 
to  Petaluma.  Great  Northern's  obligation  was  to 
transport  the  shipments  under  its  tariffs  from  Sweet- 
grass. What  we  have  is  not  single,  uninterrupted  ship- 
ments through  Sweetgrass  but  combinations  of  a  ship- 
ment by  one  shipper  over  one  carrier  under  one  bill  of 
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2  United  Stat*  s  of  America 

In  the  District  Court  of  the  United  States  for  the 
State  of  Washington,  Western  District.  North- 
ern Division 

Xo.  15377 

WM.  P.  THORNTON, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA. 

Defendant. 

(  <  LMPLAIXT 

Comes  Now  the  plaintiff.  Wm.  P.  Thornton,  and 
for  cause  of  action  against  the  United  Stat--  G  -.-- 
eminent,  defendant,  allege- : 

I. 

That  plaintiff  is  a  citizen  of  the  United  States 
of  America  and  at  all  times  herein  mentioned  a 
resident  of  Kitsap  County.  Washington.  That  plain- 
tiff is  pursuing  a  claim  against  the  United  81  tea 
America  for  service  pay  while  serving  as  Night 
Mate  aboard  an  Army  Vessel,  that  is.  on  the  Gocher 
Vic  ry,  t  several  weeks,  and  this  court  has  juris- 
diction of  the  plaintiff  and  of  his  claim  for  unpaid 
wages,  and  of  this  suit  by  virtue  of  United  States 
Code  Annotated.  Title  28.  Judicial  Code  and  Judi- 
cial; S  41.  Div.  20.  concurrent  with  the  United 
States  Court  of  Claims. 
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II. 

That  from  July  10,  1947,  to  August  14,  1947,  i<n- 
a  period  of  thirty  five  (35)  days,  plaintiff  was  em- 
ployed by  the  War  Department  (Army)  of  the 
United  Stales  of  America,  at  the  immediate  instance 
of  the  Marine  Superintendent  for  the  Army  at  the 
Port  of  Embarkation  in  Seattle,  Washington,  'for 
fifteen  hours  per  day  as  Night  Mate  aboard  the 
Army  Transport,  Gtocher  Victory,  the  hours  being 
from  4:30  P.M.  in  the  afternoon  until  8  o'clock 
A.M.  the  following  morning,  at  the  rate  of  $17.25 
for  a  fifteen  hour  shift,  and  performing  work  and 
rendering  services  to  the  defendant  which  otherwise 
would  have  been  performed  by  other  personell  of 
the  same  or  similar  rating  to  that  of  the  plaintiff, 
whereby  the  defendant  became  indebted  to  plaintiff 
in  the  amount  of  $603.75  for  services  rendered  as 
aforesaid,  no  part  of  which  has  been  paid,  although 
duly  claimed  and  demanded  by  plaintiff. 

Wherefore,  Plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $603.75  and  for  costs 
of  suit. 

/s/  MARION  GARLAND,  JR., 
Attorney  for  plaintiff. 

State  of  Washington, 
County  of  Kitsap — ss. 

\Ym.  P.  'Thornton,  being  first  duly  sworn  on  oath, 
lleposes  and  says:  that  he  is  the  plaintiff  above 
named,  that  he  has  read  the  foregoing  complaint. 
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knows  the  contents  thereof,  and  believes  the  same 
to  be  true". 

/s/  WM.  P.  THORNTON. 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  June,  1948. 

[Seal]        /s/  MARION  GARLAND,  JR., 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Bremerton. 

[Endorsed] :     Filed  July  7,  1948. 


[Title  of  District  Court  and  Cause.] 

SUMMONS  IN  A  CIVIL  ACTION 
To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Marion  Garland,  Jr.,  plaintiff's  attorney, 
whose  address  is  107  Dietz  Building,  Bremerton, 
Washington,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  60  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

MILLARD  P.  THOMAS, 
Clerk  of  Court. 
[Seal]  By  /s/  JACK  W.  KOERNER, 

Deputy  Clerk. 
Date:     July  7,  1948. 

Received  July  7,  1948,  U.  S.  Marshal,  Seattle, 
Wash. 

Return  on  Service  of  Writ  attached. 

[Endorsed] :     Filed  July  9,  1948. 
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[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  Above-Entitled  Court: 

You  will   please  issue  process  to  he  served  with 
copy  of  Complaint  on  defendant. 
July  7,  1948. 

/s/  MARION  GARLAND,  JR., 
Attorney  for  Plaintiff. 

[Endorsed]:     Filed  July  7,  1948. 


[Title  of  District  Court  and  Cause.] 

APPEARANCE 

To:  Win.  P.  Thornton,  Plaintiff  herein,  and  to 
Marion  Garland,  Jr.,  his  attorney: 
You,  and  Each  of  You,  will  hereby  please  take 
notice  that  J.  Charles  Dennis,  United  States  At- 
torney for  the  Western  District  of  Washington, 
and  Frank  Pellegrini,  Assistant  United  States  At- 
torney for  said  District,  hereby  enter  their  appear- 
ance as  attorneys  for  the  defendant  above  named, 
and  you  will  please  serve  all  notices,  pleadings  and 
papers  in  connection  with  said  case  upon  them  at 
their  address  stated  below. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney, 
/s/  FRANK  PELLEGRINI, 

Assistant  U.  S.  Attorney. 
Copy  received  Sept.  11,  194S. 

[Endorsed]  :     Filed  September  13,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  United  States  of  America,  de- 
fendant in  the  above  entitled  cause,  and  for  answer 
to  the  complaint  on  file  herein,  admits,  denies  and 
alleges  as  follows: 

I. 

Answering  paragraph  I,  the  defendant  alleges  it 
does  not  have  sufficient  information  to  form  a  belief 
as  to  the  citizenship  or  residence  of  the  plaintiff 
and  therefore  denies  the  said  allegations.  Further 
answering  said  paragraph,  defendant  denies  each 
and  all  of  the  other  allegations  thereof. 

II. 

Answering  paragraph  II,  the  defendant  denies 
each  and  all  of  the  allegations  thereof  and  specifii- 
cally  denies  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  amount  of  $603.75  or  in  any  other 
amount  whatsoever. 

Wherefore,  having  fully  answered,  the  defendant 
prays  that  this  action  be  dismissed  and  that  it  re- 
cover its  costs  and  disbursements  herein  to  be  taxed. 
/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  FRANK  PELLEGRINI, 

Assistant  U.  S.  Attorney. 

Copy  received  October  27,  1948. 

[Endorsed]:     Filed  October  28,  1948. 
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[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  Above-Entitled  Court  : 

You  will  please  issue  snbpoenaes  for  the  follow- 
ing witnesses  on  behalf  of  plaintiff: 

Barry  Leighton,  Ass't  Marine  Superintendant. 

Hoffman,  Principal  Marine  Supt.  Army  Trans- 
portation subpoenae  duces  tecum  produce  Rough 
Log  Hook  and  Permanent  Log  of  Army  Transport 
SS  "Goucher  Victory." 

General  Jacobs. 

George  Merrill,  Dispatcher,  Marine  Supt.  Office. 

John  Miller,  T-45  Kenedale. 

[In  margin]  At  Seattle  Port  of  Embarkation. 

5/13/49. 

/s/  MARION  GARLAND, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  May  13,  1949. 


[Title  of  District  Court  and  Cause.] 

CIVIL  SUBPENA 

To  General  Jacobs,  c/o  Seattle  Port  of  Embarka- 
tion, Seattle,  Wash. 

You  Are  Hereby  Commanded  to  appear  in  the 
District  Court  of  the  United  States  for  the  Western 
District   of   Washington,   at  the  courthouse   in   the 
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city  of  Seattle,  in  said  District,  on  the  7th  day  of 
June,  A.D.  1949,  at  10  o'clock  A.M.  of  said  day, 
then  and  there  to  testify  on  behalf  of  the  Plaintiff 
in  a  suit  pending  in  said  Court  wherein  William  P. 
Thornton  is  Plaintiff  and  United  States  is  Defend- 
ant. 

Witness,  the  Honorable  John  C.  Bowen,  District 
Judge  of  the  United  States,  this  13th  day  of  May, 
A.D.  1949,  and  in  the  173rd  year  of  the  Independ- 
ence of  the  United  States  of  America. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 

Deputy  Clerk. 
MARION  GARLAND, 

for  Plaintiff. 

Return  on  Service 
Returned  unserved  at   request   of  Attorney   for 
Plaintiff. 

May  16,  1949. 

J.  S.  DENISE, 
U.  S.  Marshal. 
By  /s/  DONALD  F.  MILLER, 
Deputy. 

Received  May  13,  1949,  U.  S.  Marshal,  Seattle, 
Wash. 

[Endorsed] :     Filed  May  17,  1949. 
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OTitle  of  District  Courl  and  Cause.] 

CIVIL  SUBPENA 

To  George  Merrill,  Dispatcher,  Marine  Supt's. 
Office,  Seattle  Port  of  Embarkation,  Seattle, 
Wash. 

You  Are  Hereby  Commanded  to  appea?-  in  tlie 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  at  the  courthouse  in  the 
city  of  Seattle,  in  said  District,  on  the  7th  day  of 
June,  A.D.  1949,  at  10  o'clock  A.M.  of  said  day, 
then  and  there  to  testify  on  behalf  of  the  Plaintiff 
in  a  suit  pending  in  said  Court  wherein  William  P. 
Thornton  is  Plaintiff  and  United  States  is  Defend- 
ant. 

Witness,  the  Honorable  John  C.  Bowen,  District 
Judge  of  the  United  States,  this  13th  day  of  May, 
A.D.  1949,  and  in  the  173rd  year  of  the  Independ- 
ence of  the  United  States  of  America. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 
Deputy  Clerk. 
MARION  GARLAND, 
for  Plaintiff. 

Received  May  13,  1949,  U.  S.  Marshal,  Seattle. 
Wash. 

Return  on  Service  of  Writ  acknowledged. 

[Endorsed]  :     Filed  May  19,  1949. 
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[Title  of  District  Court  and  Cause.] 

CIVIL  SUBPENA 

To  Harry  Leighton,  Asst.  Marine  Superintendent, 
Seattle  Port  of  Embarkation. 

You  Are  Hereby  Commanded  to  appear  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  at  the  courthouse  in  the 
city  of  Seattle,  in  said  District,  on  the  7th  day  of 
June,  A.D.  1949,  at  ten  o'clock  A.M.  of  said  day, 
then  and  there  to  testify  on  behalf  of  the  Plaintiff 
in  a  suit  pending  in  said  Court  wherein  Wra,  P. 
Thornton  is  Plaintiff  and  U.  S.  A.  is  Defendant. 

Witness,  the  Honorable  John  C.  Bowen,  District 
Judge  of  the  United  States,  this  13th  day  of  May, 
A.D.  1949,  and  in  the  173rd  year  of  the  Independ- 
ence of  the  United  States  of  America. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 
Deputy  Clerk. 
MARION  GARLAND, 

for  Plaintiff. 

Received  May  13,  1949,  U.  S.  Marshal,  Seattle, 
Wash. 

Return  on  Service  of  Writ  acknowledged. 
[Endorsed]  :     Filed  May  19,  1949. 
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PTitle  of  District  Courl  and  Cauae.] 

CIVIL  8UBPENA  DUCES  TECUM 

To  John  Doe  (whose  true  Christian  name  is  un- 
known) Boffman,  Principal  Marine  8upt., 
Army  Transportation  at  Seattle  Port  of  Km- 
barkation,  Seattle,  Wash. 

You  Are  Hereby  Commanded  to  appear  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  at  the  Courthouse,  in  the 
city  of  Seattle,  in  said  District,  on  the  7th  day  of 
June  A.I).  1949,  at  10  o'elock  A.M.  of  said  day,  and 
also  that  you  bring  with  you  and  produce  at  the 
time  and  place  aforesaid  Rough  Log  Book  and  Per- 
manent Log  of  Army  Transport  SS  "Goucher  Vic- 
tory' '  then  and  there  to  testify  on  behalf  of  the 
Plaintiff  in  a  suit  pending  in  said  Court  wherein 
William  P.  Thornton  is  Plaintiff  and  United  States 
of  America  is  Defendant. 

Witness,  the  Honorable  John  C.  Bowen,  District 
Judge  of  the  United  States,  this  13th  day  of  May 
A.I).  1949. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 

Deputy  Clerk. 

MARION  GARLAND, 
for  Plaintiff. 
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Return  on  Service 

Received   this    writ   at    Seattle,   Washington    on 
May  13,  1949  and  on  May  17,  1949,  at  Seattle,  Wash- 
ington, I  served  it  on  the  within-named  John  Doe 
Boffman,  whose  true  and  correct  name  is  George 
Boffman,  and  left  a  true  copy  thereof  or  a  subpena 
ticket  with  the  person  named  above. 
J.  S.  DENISE, 
U.  S.  Marshal. 
By  /s/  EDWARD  C.  SCULLY, 
Deputy. 
Received  May  13,  1949,  U.  S.  Marshal,  Seattle, 
Wash. 

[Endorsed]  :     Filed  May  19,  1949. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  Millard  P.  Thomas,  Clerk  of  the  Above  Court : 

You  will  please  issue  and  deliver  to  the  United 
States  Marshal  for  service  subpoweas  for  the  fol- 
lowing named  witnesses  to  appear  and  testify  on 
behalf  of  the  plaintiff  on  June  7,  1949. 

Capt.  Rennie  Collinge,  3022  50th  S.  W.,  Seattle, 
Washington. 

Nels  Berg,  3412  W.  57th  St.,  Seattle,  Washington. 

Dated  this  21st  day  of  May,  1949. 

MARION  GARLAND, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  May  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

CIVIL  SUBPENA  , 
To   Captain    Rennie   Collinge,    'Mm   50th    S.    \\\, 
Seattle,  Washington. 

You  Arc  Hereby  Commanded  to  appear  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  at  the  courthouse  in  the 
city  of  Seattle,  in  said  District,  on  the  7th  day  of 
June,  A.D.  1949,  at  10  o'clock  A.M.  of  said  day, 
then  and  there  to  testify  on  behalf  of  the  Plaintiff 
in  a  suit  pending  in  said  Court  wherein  William  I*. 
Thornton  is  Plaintiff  and  United  States  of  America 
is  Defendant. 

Witness,  the  Honorable  John  C.  Bowen,  District 
Judge  of  the  United  States,  this  24th  day  of  May, 
A.D.  1949,  and  in  the  173rd  year  of  the  Independ- 
ence of  the  United  States  of  America. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 

Deputy  Clerk. 
MARION  GARLAND  & 
FRANK  HUNTER, 

Attorneys  for  Plaintiff. 

U.  S.  Marshal's  Civil  Docket  No.  20280. 

Return  on  Service  of  Writ   acknowledged. 

Received  May  24.  1949,  U.  S.  Marshal,  Seattle. 
Wash. 

[Endorsed]  :     Filed  May  26,  1949. 
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CIVIL  SUBPENA 

To  Nels  Berg,  3412  West  57th  St.,  Seattle,  Wash- 
ington. 

You  Are  Hereby  Commanded  to  appear  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Wash.,  at  the  courthouse  in  the  city  of 
Seattle,  in  said  District,  on  the  7th  day  of  June, 
A.D.  1949,  at  10  o'clock  A.  M.  of  said  day,  then  and 
there  to  testify  on  behalf  of  the  Plaintiff  in  a  suit 
pending  in  said  Court  wherein  William  P.  Thorn- 
ton is  Plaintiff  and  United  States  of  America  is 
Defendant. 

Witness,  the  Honorable  John  C.  Bowen,  District 
Judge  of  the  United  States,  this  24th  day  of  May, 
A.D.  1949,  and  in  the  173rd  year  of  the  Indepen- 
dence of  the  United  States  of  America. 

MILLARD  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 
Deputy  Clerk. 
MARION  GARLAND  and 
FRANK  HUNTER, 

Attorneys  for  Plaintiff. 

U.  S.  Marshal's  Civil  Docket  No.  20280. 

Received  May  24,  1949,  U.  S.  Marshal,  Seattle, 
Wash. 

•     No.  2046 
Western  District  of  Washington — ss. 

I  hereby  certify  and  return,  that  on  the  24th  day 
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of   May,    1949,    I    received   llie   within   Civil    Subpenfl 

and  that  after  diligenl  search,  I  am  unable  to  find 
the  within-named  defendant  Xels  Berg  within  my 

district. 

Reported  by  his  Wife  that  Nels  Berg  is  enroute  i<» 
Japan  not  expected  back  for  about  two  months. 

J.  S.  DENISE, 

United  States  Marshal. 

By  /s/  JAMES  BRIDGES. 

Deputy  United  States 
Marshal.- 

[Endorsed]  :    Filed  May  26,  1949. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendant  above  named  and  re- 
spectfully moves  the  court  to  dismiss  the  above- 
entitled  action  upon  the  following  grounds: 

I. 

This  court  is  without  jurisdiction  of  the  subject 
matter  of  this  proceeding,  which  has  been  instituted 
under  the  provisions  of  the  Tucker  Act. 

II. 

That  plaintiff  is  an  "officer  oi'  the  United  States" 
and  is  excluded  by  the  express  provisions  of  the 
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Tucker  Act  from  bringing  this  action  to  recover 
"compensation  for  official  services  of  officers  of  the 
United  States." 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

[Endorsed] :    Filed  June  6,  1949. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MEMORANDUM  ON 
ON  MOTION  TO  DISMISS 

While  defendant  has  answered  plaintiff's  com- 
plaint, the  question  at  the  threshold  is  as  to  this 
court's  jurisdiction  of  the  subject-matter  of  the 
action. 

The  suit  has  been  commenced  under  the  provisions 
of  the  Tucker  Act,  Title  28,  U.S.C.,  1346(d2).  (Old 
Title  28,  U.S.C.,  41(20)). 

It  is  therein  provided  (Sec.  1346(d2)): 
"(d)     The  district  court  shall  not  have  jurisdic- 
tion under  this  section  of 

(1)  *     *     * 

(2)  Any  civil  action  to  recover  fees,  salary,  or 
compensation  for  official  services  of  officers  of  the 
United  States." 
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Plaintiff  Is  An  Officer  of  the  [Jnited  States 
The  meaning  of  the  words  "Officer  of  the  [Jnited 
States'1  is  to  be  found  in  Art.  2,  Sec.  2,  Clause  2, 

of  the  Constitution. 

Clause  2  (with  respect  to  the  powers  of  the 
President)   reads: 

"*  *  *  and  he  shall  nominate,  and  by  the  advice 
and  consent  of  the  Senate  shall  appoint  Ambas- 
sadors *  *  *  and  all  other  officers  of  the   [Jnited 

Slates,  whose  appointments  are  not  otherwise  pro- 
vided for,  and  which  shall  be  established  by  law; 
but  the  Congress  may  by  law  vest  the  appointment 
of  inferior  officers,  as  they  think  proper,  in  the 
President  alone,  and  the  Courts  of  Law,  or  in  the 
Heads  of  Departments." 

The  United  States  Supreme  Court  has  considered 
the  meaning-  of  the  above  provisions  of  the  Con- 
stitution and  the  Tucker  Act  at  length  in  the  cases 
of  United  States  v.  Hartwell,  73  U.  S.  385;  CTnited 
States  v.  Germa,  99  U.  S.  508;  United  States  v. 
Mouat,  124  U.  S.  303  and  Burnap  v.  United  States, 
252  U.  S.  512. 

In  United  States  v.  Hartwell,  supra,  the  General 
Appropriation  Act  of  July  23,  1866,  authorized  the 
Assistant  Treasurer  at  Boston,  with  the  a] (proba- 
tion of  the  Secretary  of  the  Treasury,  to  appoint  a 
clerk.  The  court  held  that  the  defendant  "was  ap- 
pointed by  the  head  of  a  department  within  the  mean- 
ing of  the  constitutional  provision"  and  was  an 
officer.    At  p.  393.  the  Court  said: 
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"An  office  is  a  public  station  or  employment  con- 
ferred by  the  appointment  of  government.  The  term 
embraced  the  idea  of  tenure,  duration,  emolument 
and  duties." 

In  Kennedy  v.  United  States,  146  F(2)  26,  a 
decision  of  the  Fifth  Circuit  Court  of  Appeals  in 
April,  1944,  a  Junior  Instructor  of  Shop  Mathe- 
matics of  the  Air  Corps  at  large  was  held  an  "officer 
of  the  United  States"  within  the  meaning  of  Art.  2 
Sec.  2  of  the  Constitution  and  the  Tucker  Act,  Title 
28,  U.S.C.  41  (20)  and  plaintiff's  suit  to  recover  fees, 
salary  and  compensation  for  official  services  was 
dismissed.    The  court  there  said  (p.  28) : 

"The  stipulated  facts  show  that  while  appellant 
was  appointed  by  a  subordinate  executive  officer, 
his  appointment  was  made  with  the  approval  of  the 
Secretary  of  the  War  Department,  acting  pursuant 
to  Acts  of  Congress  which  authorized  the  position 
to  which  appellant  was  appointed  and  appropriated 
funds  for  the  payment  of  the  salary  therefor.  Ap- 
pellant's appointment  was  for  an  indefinite  period 
and  his  duties  were  set  forth  in  an  official  manual 
issued  by  the  War  Department  under  express  statu- 
tory authority." 

The  complaint  in  the  instant  case  alleges  in  the 
first  paragraph  thereof,  inter  alia: 

"*  *  *  That  plaintiff  is  pursuing  a  claim  against 
the  United  States  of  America  for  service  pay  while 
serving  as  night  mate  aboard  an  Army  Vessel,  that 
is,  on  the  <7ocher  Victory,  for  several  weeks  *  *  *." 

It  is  therefore  respectfully  submitted  that  this 
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Honorable   Couri    is   without    jurisdiction   of   this 
action  .Hid  the  same  should  be  dismissed 

Respectfully  submitted, 

/s/  J.  CHARLES  DENNIS, 
U.  8.  Attorney. 

/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

[Endorsed]:     Filed  June  6,  1949. 


[Title  of  District  Court  and  Cause.] 

CIVIL  SUBPENA 

To  John   Miller,   T-45   Kenedale,   Seattle    Port   of 
Embarkation,   Seattle,  Wash. 

You  Are  Hereby  Commanded  to  appear  in  the 
District  Court  of.  the  United  States  for  the  West- 
ern Dist.  of  Washington,  at  the  courthouse  in  the 
city  of  Seattle,  in  said  District,  on  the  7th  day  of 
June,  A.D.  1949,  at  10  o'clock  A.M.  of  said  day,  then 
and  there  to  testify  on  behalf  of  the  Plaintiff  in  a 
suit  pending  in  said  Court  wherein  William  P. 
Thornton  is  Plaintiff  and  United  States  is  De- 
fendant. 

Witness,  the  Honorable  John  C.  Bowen,  Districi 

Judge  of  the  United  States,  this  13th  day  of  May. 
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A.D.  1949,  and  in  the  173rd  year  of  the  Indepen- 
dence of  the  United  States  of  America. 

MILLAED  P.  THOMAS, 
Clerk. 

[Seal]  By  /s/  JACK  W.  KOERNER, 

Deputy  Clerk. 

MARION  GARLAND, 

For  Plaintiff. 

Received  May  13,  1949,  United  States  Marshal, 
Seattle,  Wash. 

Return  on  Service  of  writ  acknowledged. 

[Endorsed] :    Filed  June  7,  1949. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  AN  ORDER  GRANTING 
LEAVE  TO  PLAINTIFF  TO  TRANSFER 
THIS  ACTION  TO  THE  ADMIRALTY 
SIDE  OF  THE  COURT 

Comes  Now  the  plaintiff,  William  P.  Thornton, 
and  respectfully  petitions  this  Honorable  Court  for 
an  order  granting  leave  to  him  to  amend  his  action 
at  law  herein  to  invoke  the  jurisdiction  of  this  court 
in  admiralty  under  the  provisions  of  the  Public 
Vessels  Act  46  U.S.C.A.  Section  781,  et  seq.  Plain- 
tiff respectfully  represents  to  the  court  that  this 
cause  of  action  has  proceeded  as  an  action  of  law 
to  the  point  where  the  taking  of  evidence  has  been 
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concluded  and  question  has  arisen  as  to  whether 
plaintiff  has  shown  thai  this  couri  has  jurisdiction 
of  his  claim  for  services  rendered  under  the  pro- 
visions of  the  Tucker  Act  28  U.S.C.A.  Section  1346- 
D-2  or  whether  plaintiff  should  seek  for  relief  under 
the  Public  Vessels  Aet  46'  CS.C.A.  Section  781  and 
plaintiff's  counsel  now  being  satisfied  that  jurisdic- 
tion should  be  invoked  under  the  Public  Vessels 
Act  he  now  tenders  an  amended  libel  in  personam 
against  the  United  States  for  filing. 

Wherefore,  plaintiff  prays  that  his  petition  be 
granted  and  that  any  and  all  further  proceedings 
herein  be  transferred  to  the  admiralty  side  of  the 
court. 

/s/  MARION  GARLAND,  JR., 
Attorney  for  Plaintiff. 

[Endorsed]:    Filed  July  5,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING  ON  PETITION  FOR 
LEAVE  TO  TRANSFER  THIS  CAUSE  T<  > 
THE  ADMIRALTY  SIDE  OF  THE  COURT 

To:  J.  Charles  Dennis,  United  States  Attorney  and 
John  E.  Belcher,  Assistant  United  States  At- 
torney 
and 

To :  Millard  Thomas,  Clerk  of  the  Court : 

You  and  each  of  you  will  hereby  take  notice  that 
the  plaintiff  on   Monday,   July   11.   1949,   at    10:00 
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A.  M.  or  as  soon  thereafter  as  counsel  may  be  heard 
will  present  to  the  Court  plaintiff's  petition  seeking 
an  order  of  said  court  granting  leave  to  plaintiff 
to  file  an  Amended  Libel  in  Personam  against  the 
United  States  and  transferring  any  and  all  further 
proceedings  herein  to  the  admiralty  side  of  said 
court;  copy  of  which  petition  along  with  proposed 
amended  libel  is  hereto  attached  and  the  Clerk 
will  please  note  this  motion  on  a  motion  calendar 
of  said  court. 

/s/  MARION  GARLAND,  JR., 
Attorney  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  July  5,  1949. 


[Title  of  District  Court  and  Cause.] 

AMENDED  LIBEL  IN  PERSONAM 
FOR  WAGES 

To  the  Honorable  Judge  of  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division: 

In  Admiralty 

The  libel  of  William  P.  Thornton,  against  the 
United  States  of  America,  in  a  cause  of  contract 
and  wages,  civil  and  maritime,  respectfully  shows: 

First:  That  upon  information  and  belief  at  all 
times  herein  mentioned  the  respondent,  the  United 
States  of  America,  was  the  owner  of  the  United 
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States  army  transport,  Goucher  Victory,  a  public 
vessel,  on  Puget  Sound  and  not  a  merchant  vessel. 

Second:  That  libelant  is  a  citizen  of  the  United 
States  of  America  and  at  all  times  herein  mentioned 
was  and  is  a  resident  of  Bremerton,  Kitsap  County, 
Washington,  within  the  jurisdiction  of  this  court. 
That  libelant  is  pursuing  a  claim  against  the  United 
States  of  America  for  service  pay  while  serving 
as  night  mate  and  watchman  aboard  an  army  vessel, 
that  is  on  the  Goucher  Victory,  a  public  vessel,  for 
several  weeks  and  this  court  has  jurisdiction  of 
libelant  and  of  his  claim  of  unpaid  damages  and 
of  this  suit  under  and  by  virtue  of  the  Suits  in 
Admiralty  Act  of  March  9,  1920  46  U.S.C.A.  Sec- 
tion 741  et  seq. ;  and  the  Public  Vessel  Act  4(i 
U.S.C.A.  Section  781  et  seq. 

Third:  That  from  July  10,  1947,  to  August  14. 
1947,  for  a  period  of  thirty  five  (35)  days,  plaintiff 
was  employed  by  the  AVar  Department  (Army)  of 
the  United  States  of  America,  at  the  immediate 
instance  of  the  Marine  Superintendent  for  the  Army 
at  the  Port  of  Embarkation  in  Seattle,  Washing- 
ton, for  fifteen  hours  per  day  as  Night  Mate  aboard 
the  Army  Transport,  Goucher  Victory,  the  hours 
heing  from  4:30  P.  M.  in  the  afternoon  until  8:00 
A.  M.  the  following  morning,  at  the  rate  of  $17.25 
for  a  fifteen  hour  shift,  and  performing  work  and 
rendering  services  to  the  respondent  which  other- 
wise would  have  been  performed  by  other  personell 
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of  the  same  or  similar  rating  to  that  of  the  libelant, 
whereby  the  respondent  became  indebted  to  libelant 
in  the  amount  of  $603.75  for  services  rendered  as 
aforesaid,  no  part  of  which  has  been  paid,  although 
duly  claimed  and  demanded  by  libelant. 

Fourth:  That  libelant  was  assigned  and  entered 
into  his  duties  as  Night  Mate  and  watchman  under 
oral  contract  on  the  10th  day  of  July,  1947,  and 
continued  employment  and  rendered  services  under 
said  contract  until  and  including  the  14th  day  of 
August,  1947. 

Fifth :  That  libelant  is  a  seaman  within  the 
designation  of  persons  permitted  to  sue  herein  with- 
out furnishing  bond  for,  or  prepayment  of,  or  mak- 
ing deposit  to  secure  fees  and  costs  for  the  purpose 
of  entering  in  and  prosecuting  suits  conformidable 
to  the  provisions  of  Title  28,  Section  837  U.S.C.A. 

Sixth:  That  this  action  is  brought  pursuant  to 
Public  Vessels  Act  (46  U.S.C.A.  Section  781  et  seq.) 

Seventh :  That  all  and  singular  the  premises  are 
true  and  in  the  admiralty  and  maritime  jurisdiction 
of  this  honorable  court. 

Wherefore,  libelant  prays  that  a  citation  in  due 
form  of  law,  according  to  the  course  of  this  honor- 
able court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  respondent  the  United 
States  of  America  and  that  respondent  may  be 
required  to  appear  and  answer  this  libel,  and  all  and 
singular  the  matters  aforesaid,  and  that  this  honor- 
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able  court  may  be  pleased  to  decree  payment  to 
libelant  by  respondent  the  Bum  of  (603.75  together 
with  his  costs  of  suit  incurred  herein  and  for  such 
further  relief  as  may  be  jusl  and  proper. 

/s/  MARION  GARLAND,  .JR., 
Proctor  for  Libelant. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

William  P.  Thornton,  being  first  duly  sworn  on 
oath  says  that  he  is  the  libelant  above  named  and 
makes  this  verification;  that  he  has  read  the  fore- 
going libel,  knows  the  contents  thereof  and  the  same 
is  true  to  the  best  of  his  belief. 

/s/  WM.  P.  THORNTON. 

Subscribed  and  Sworn  to  before  me  this  5  day 
of  July,  1949. 

[Seal]        /s/  MARION  GARLAND,  JR., 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Bremerton. 

[Endorsed]  :    Filed  July  5,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  TRANSFERRING  CAUSE 
TO  ADMIRALTY  JURISDICTION 

This  Matter  coming  on  regularly  for  hearing  and 
disposition  of  plaintiff's  petition  invoking  the  Ad- 
miralty jurisdiction  of  this  Court  and  praying  for 
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an  order  transferring  this  cause  to  the  Admiralty 
side  of  this  Court  and  the  granting  of  leave  to  file 
a  libel  in  personam  against  the  United  States  seek- 
ing an  award  of  the  wages  as  a  seaman  for  services 
performed  as  Night  Mate  and  Watchman  aboard  the 
army  transport,  Goucher  Victory,  under  the  pro- 
visions of  the  Public  Vessels  Act  46  U.S.C.A.  Sec- 
tion 781  et  seq;  and  the  parties  appearing  by  their 
respective  attorneys  of  record;  and  it  appearing 
that  this  cause  has  proceeded  as  a  law  action  under 
the  Tucker  Act,  28  U.S.C.A.  Section  1346-d-2,  and 
the  question  has  arisen  as  to  whether  plaintiff  has 
shown  that  your  Court  has  jurisdiction  of  his  claim 
under  the  Tucker  Act,  or  whether  the  plaintiff 
should  seek  relief  under  the  Public  Vessels  Act 
46  U.S.C.A.,  Section  781  and  the  defendant  acquies- 
mg  in  plaintiff's  petition;  and  the  plaintiff  having 
tendered,  for  filing,  an  amended  libel  in  personam 
against  the  United  States,  and  since  said  tendered 
libel  invokes  jurisdiction  of  this  Court  under  the 
Suits  in  Admiralty  Act,  46  U.S.C.A.  Section  741 
et  seq;  and  it  further  appearing  that  the  vessel 
involved  was  a  "public  vessel"  of  the  United  States 
and  not  employed  as  a  "merchant  vessel",  it  appears 
that  leave  should  be  granted  libelant  to  amend  as 
prayed  so  as  to  invoke  jurisdiction  under  the  Public 
Vessels  Act;  and  the  Court  being  fully  advised  in 
the  premises; 

It  Is  Ordered  and  Adjudged  that  the  plaintiff's 
petition  be  and  same  is  hereby  granted  and  that 
any  and  all  further  proceedings  herein  be  and  same 
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are  transferred  to  the  Admiralty  side  of  this  Court. 
It  Is  Further  Ordered  thai  the  Clerk  file  said 
libel  in  personam  and,  inasmuch  as  libelant  is  a 
seaman  within  the  designation  of  persons  permitted 
to  sue  without  furnishing  bond  or  making  deposit 

to  secure   fees  and  COStS,  it  is  ordered   that   no  BUCh 

deposit  be  required  of  libelant  conformable  to  the 

provisions  of  Title  28   U.S.C.A.  Section  837;  and 

It  Is  Further  Ordered  that  the  Clerk,  according 

to  the  course  of  this  Honorable  Court  in  eases  of 
Admiralty  and  Maritime  jurisdiction  do  issue  proc- 
ess against  the  respondent  United  States  of  America 
requiring  it  to  appear  and  answer  this  libel. 

Done  in  Open  Court  this  13  day  of  July,   1949. 
/s/  JOHN  C.  BOWEN, 
District  Judge. 
A})  proved: 

J.  CHARLES  DENNIS, 
U.  S.  Attorney. 

By  /s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

Presented  by: 

/s/  FRANK  HUNTER, 

Of  Counsel  for  Pltf. 

[Endorsed]  :    Filed  July  13,  1949. 
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CITATION 
(No.  15377.     Same  as  No.  2046.     Transferred  to 
Admiralty  on  Court  Order  7-13-49.) 

Western  District  of  Washington — ss. 

The  President  of  the  United  States  of  America 
to  the  Marshal  of  the  United  States  for  the  Western 
District  of  Washington,   Greeting: 

Whereas,  a  Complaint  transferred  to  Admiralty 
hath  been  filed  in  the  United  States  District  Court 
for  the  Western  District  of  Washington,  on  the 
7th  day  of  July  A.D.  1948,  by 


WM.  P.  THORNTON, 


Libelant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Respondent. 

in  a  certain  action,  civil  and  maritime,  for  payment 
of  services  rendered  by  the  said  Libellant,  amount- 
ing to  Six  hundred  three  dollars  and  seventy-five 
cents,  ($603.75),  and  praying  that  a  Citation  may 
issue  against  the  said  Respondent,  pursuant  to  the 
rules  and  practice  of  this  Court : 

Now  Therefore,  We  do  hereby  empower  and 
strictly  charge  and  command  you,  the  said  Marshal, 
that  you  cite  and  admonish  the  said  respondent,  if 
it  shall  be  found  in  your  district,  that  it  be  and 
appear  before  the  said  District  Court,  on  Wednes- 
day, the  3rd  day  of  August,  A.D.  1949,  at  ten  o'clock 
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in  the  forenoon  of  said  day,  at  the  Courl  Boom 
thereof,  at  Seattle,  then  and  there  t<>  answer  the 
said  Libel,  and  i<>  make  its  allegations  in  thai  behalf 
And  have  you  then  and  there  this  writ,  with  your 

rH urn   endorsed  thereon. 

Witness,  the  Hon.  John  C.  Bowen,  Judge  of  said 
Court,  at  the  City  of  Seattle,  in  said  Western  Dia 
trict  of  Washington,  this  14th  day  of  July,  A.I). 
1949. 

MILLARD  P.  THOMAS, 
Clerk. 

By  /a/  JACK  W.  KOERNER, 

Deputy  Clerk. 

MARION  GARLAND,  JR., 

Proctor  for  Libellant. 

Marshal's  Return 
With  Amended  Libel  in  Personam  for  Wages 

Office  of  U.  S.  Marshal, 

Western  District  of  Washington — ss. 

I  hereby  certify  that  I  served  the  within  Citation 
at  Seattle,  Washington,  on  the  18th  day  of  July, 
1949,  on  the  therein  named  United  States  of  Amer- 
ica by  then  and  there  delivering  to  and  leaving  with 
J.  Charles  Dennis,  United  States  District  Attorney, 
at  said  time  and  place,  a  duly  certified  copy  thereof 
and  by  mailing  by  registered  mail  a  true  and  correct 
copy  thereof  in  duplicate  to  the  Attorney  General 
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of  the  United  States  of  America  at  Washington, 
D.  C. 

J.  S.  DENISE, 

United  States  Marshal. 
By  /s/  PATEICK  J.  BRADLEY, 
Deputy  Marshal. 

Received  July  14,  1949,  U.  S.  Marshal,  Seattle, 
Wash. 

Return  receipt  attached. 

[Endorsed] :    Filed  July  22, 1949. 


[Title  of  District  Court  and  Cause.] 

APPEARANCES  OF  PROCTORS 

To  the  Clerk  of  the  Above  Entitled  Court : 

You  will  please  enter  our  appearance  as  proctors 
for  respondent,  United  States  of  America,  in  the 
above  entitled  cause,  and  service  of  all  serviceable 
papers,  except  writs  and  processes,  may  be  made 
upon  said  respondent  by  leaving  the  same  with  the 
undersigned  at  their  address  below  stated. 
/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  JOHN  E.  BELCHER, 

Asst.  U.  S.  Attorney. 
/s/  VAUGHAN  E.  EVANS, 
Asst.  U.  S.  Attorney. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  August  4,  1949. 


vs.  William  P.  Thornton  31 

[Title of  District  Courl  and  Cause.] 

EXCEPTIONS  OF  RESPONDENT,  UNITED 
STATES  OF  AMERICA,  TO  LIBEL  IN 
PERSONAM 

Comes  now  the  United  States  of  America  and 
pxcepts  to  and  moves  to  dismiss  the  Libel  in  Per- 
sonam filed  herein  for  the  following  reasons: 

1.  That  the  libel  herein  fails  to  state  a  cause  of 
action  in  that  there  is  a  specific  allegation  that  the 
United  States  of  America  was  the  owner  of  the 
United  States  Army  Transport  Goucher  Victory,  a 
public  vessel  on  Puget  Sound,  and  not  a  merchant 
vessel,  the  statute  in  such  case  (Title  46,  Sec.  741, 
U.S.C.)  providing  in  part:  'k*  *  'a  libel  in  per- 
sonam may  be  brought  against  the  United  States 
*  *  *,  provided  such  vessel  is  employed  as  a  mer- 
chant vessel  *  *  V1 

The  foregoing  exception  is  based  upon  the  files 
and  records  herein. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 
/s/  VAUGKHAN  E.  EVANS, 

Assistant  U.  S.  Attorney. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  Aug.  4,  1J>4<). 
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[Title  of  District  Court  and  Cause.] 

TRIAL  MEMORANDUM 

This  suit  is  brought  under  the  Suits  in  Admiralty 
Act  (46  U.S.C.A.,  741  et  seq.)  and  the  Public 
Vessels  Act  (46  U.S.C.A.,  781  et  seq.).  The  former 
provides  (Sec.  742)  : 

Libel  in  Personam 

In  cases  where  if  the  vessel  were  privately  owned 
or  operated  *  *  *  a  proceeding  in  Admiralty  could 
be  maintained  at  the  time  of  the  commencement 
of  the  action  herein  provided  for,  a  libel  in  per- 
sonam may  be  brought  against  the  United  States 
*  *  *  provided  that  such  vessel  is  employed  as  a 
merchant  vessel.  *  *  *  The  Libelant  shall  forth- 
with serve  a  copy  of  his  libel  upon  the  United  States 
Attorney  *  *  *  and  mail  a  copy  thereof  by  registered 
mail  to  the  Attorney  General  of  the  United  States, 
and  shall  file  a  sworn  return  of  such  service  and 
mailing." 

In  his  complaint,  libelant,  in  Paragraph  1  alleges: 

"That  upon  information  and  belief  at  all  times 
herein  mentioned,  the  respondent  United  States  of 
America  was  the  owner  of  the  United  States  Army 
Transport  Goucher  Victory,  a  public  vessel,  on 
Puget  Sound  and  not  a  merchant  vessel." 

Under  this  allegation  then,  libelant  does  not  bring 
himself  within  the  provisions  of  the  Suits  in  Ad- 
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miralty  Act,  and  this  Courl   is  therefore  without 
jurisdiction  in  the  premises. 

The  Public  Vessels  Act  (46  U.8.C.A.,  781  el  Beq.) 
is  not  applicable  here  because  that  Act  by  its  terms 
applies  only  to  suits  in  Admiralty  in  suits  for 
damages  caused  by  or  for  towage  or  salvage  services. 
It  is,  therefore,  respectfully  submitted  that  the 
motion  interposed  by  respondent  to  dismiss,  should 
be  granted. 

Respectfully  submitted, 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

[Endorsed]  :    Filed  August  9,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  Matter  having  come  on  regularly  to  be  heard 
before  me  on  the  9th  day  of  July,  1949;  the  plain- 
tiff having  been  present  in  court  and  represented 
by  his  attorneys,  Marion  Garland,  Jr.  and  Frank 
Hunter,  and  the  United  States  of  America  having 
been  represented  by  its  attorney,  John  E.  Belcher: 
the  court  having  heard  the  testimony  of  witnesses 
and  the  argument  of  counsel ;  does  hereby  make  the 
following 


34  United  States  of  America 

Findings  of  Fact 

i. 

That  between  the  dates  July  10,  1947  and  August 
14,  1947,  the  United  States  was  the  owner  of  an 
army  transport  vessel,  the  Goucher  Victory,  a  public 
vessel,  then  on  Puget  Sound,  stationed  in  the  port 
of  Seattle,  Washington. 

II. 

That  William  P.  Thor£on,  the  libelant,  is  a  citizen 
of  the  United  States  of  America  and  at  all  times 
since  the  commencement  of  this  law  suit  and  at  all 
times  herein  mentioned  was  and  is  a  resident  of 
Bremerton,  Kitsap  County,  Washington,  within  the 
jurisdiction  of  the  above-entitled  court.  That  the 
libelant  claims  pay  for  service  while  serving  as 
Night  Mate  and  watchman  for  the  army  vessel 
known  as  the  Goucher  Victory,  owned  by  the  United 
States  of  America.  That  this  Court  has  jurisdic- 
tion over  the  libelant  and  of  the  claim  for  his  unpaid 
wages  by  virtue  of  the  Public  Vessels  Act  (46 
U.S.C.A.  Section  781);  Court  further  finds  that 
from  July  10,  1947  to  August  14,  1947,  for  a  period 
of  thirty-five  days  libelant  was  employed  by  the 
army  of  the  United  States  of  America,  at  the  request 
of  the  Marine  Superintendent  for  the  Army  at  the 
Port  of  Embarkation  in  Seattle,  Washington,  a  per- 
son having  authority  to  hire  the  libelant.  The  libel- 
ant, William  P.  Thornton,  worked  a  total  of  525 
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hours  at  the  rate  of  $1.15  per  hour,  nrmkiTig  a  total 
amount  earned  by  him  in  the  sum  of  (603.75.    That 

no  amount  of  said   moneys   lias   been   paid.     Thai 
demand  has  been  made  for  the  same. 

III. 

That  the  services  rendered  by  William  P.  Thorn- 
Ion,  the  libelant,  to  the  United  States  of  America 
between  the  dates  of  July  10,  1947  and  August  1  I. 
1947,  was  that  of  Night  Mate  and  that  said  work 
was  necessary  work  which  had  to  be  done  for  the 
United  States  of  America.  That  no  other  person 
was  hired  or  designated  to  do  said  work.  The 
Court  further  finds  that  if  the  United  States  Gov- 
ernment did  not  pay  the  libelant,  William  P.  Thorn- 
ton, for  said  work,  it  would  be  an  unjust  enrichment 
of  the  United  States  of  America.  The  Court  further 
rinds  that  the  United  States,  knowing  that  William 
P.  'Thornton,  the  libelant,  was  doing  the  work  of 
Night  Mate,  allowed  him  to  do  said  work,  accepted 
said  work  and  received  the  benefits  thereof.  That 
by  said  acts  they  created  a  contract  of  employment 
and  promised  to  pay  for  the  service  rendered  by 
the  said  William  P.  Thornton. 

From  the  foregoing  Findings  of  Fact,  the  ( Jourt 
does  hereby  make  the  following 

Conclusions  of  Law 

I. 

That  the  above  entitled  Court  has  jurisdiction 
over  the  libelant  and  over  the  respondent  by  virtue 
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of  the  residence  of  the  respondent  and  the  Public 
Vessels  Act  (46  U.S.C.A.  Sec.  781). 

II. 

That  the  libelant  should  receive  judgment  against 
the  respondent  in  the  sum  of  $603.75,  together  with 
interest  at  the  rate  of  six  percent  (6%)  per  amium 
from  date  of  entry  of  decree  until  paid. 

To  all  of  which  respondent  excepts  and  exception 
allowed. 

Done  in  Open  Court  this  15th  day  of  August,  1949. 
/s/  JOHN  C.  BOWEN, 
District  Judge. 

Approved  and  Presented  by  Marion  Garland. 
By  /s/  FRANK  HUNTER, 

Proctor  for  Libelant. 

Approved  as  to  form: 

/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

[Endorsed] :    Filed  August  15,  1949. 
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Jn  the  District  Court  of  the  United  States  in  and 
for  the  Western  Distrid  of  Washington,  North- 
ern Division 

In  Admiralty  No.   15377 

WILLIAM  P.  THORNTON, 

Libelant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

DECREE 

This  Cause  coming  on  regularly  for  trial  and 
hearing  before  the  Honorable  John  C.  Bowen,  Judge 
of  the  above-entitled  court,  the  libelant,  William  1*. 
Thornton,  appearing  in  person  and  with  his  Proctitis 
of  record,  the  respondent,  the  United  States  of 
America,  appearing  by  the  United  States  Attorney 
and  by  John  E.  Belcher,  Assistant  United  States 
Attorney;  witnesses  were  duly  sworn  and  testified, 
and  oral  testimony  and  documentary  evidence  was 
received  on  behalf  of  libelant  and  respondent,  and 
after  argument  by  counsel,  the  Court  rendered  its 
decision,  finding  the  issues  generally  in  favor  of  the 
libelant  against  the  respondent;  and  Findings  of 
Fact  and  Conclusions  of  Law  having  been  duly  en- 
tered of  record  and  the  Court  now  being  fully  ad- 
vised in  the  premises,  it  is 

Ordered,  Adjudged  and  Decreed  that  the  libelant 
does  have  and  recover  judgment  against  the  re- 
spondent in  the  principal  sum  ^r\'  $(->03.7<~j.  together 
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with  interest  at  the  rate  of  six  per  cent  (6%)  per 
annum  from  date  of  entry  of  this  decree. 

To  all  of  which  respondent  excepts  and  exception 
allowed. 

Done  in  Open  Court  this  15th  day  of  August, 
1949. 

/s/  JOHN  C.  BOWEN, 
District  Judge. 

Approved  and  Presented: 

By  /s/  FRANK  HUNTER, 

Proctor  for  Libelant. 

Approved  as  to  form : 

/s/  JOHN  E.  BELCHER, 

Assistant  LT.  S.  Attorney. 

[Endorsed]:     Filed  Aug.  15,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  William  P.  Thornton,  libelant,  and  Marion 
Garland,  Jr.,  his  proctor;  and  to  the  Honorable 
John  C.  Bowen,  Judge,  and  Millard  P.  Thomas, 
Clerk  of  the  above-entitled  Court: 

You  and  each  of  you  will  please  take  notice  that 
the  United  States  of  America,  respondent  in  the 
above-entitled  cause,  hereby  appeals  from  that  cer- 
tain Decree  entered  on  the  15th  day  of  August, 
1949,  in  the  above-entitled  cause,  wherein  the  Court 
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ordered,  adjudged  and  decreed  thai  the  libelant  re- 
cover judgment  against  the  United  States  of  Amer- 
ica in  the  sum  of  $603.75,  with  interest  thereon  a1 

the  rate  of  6%  per  annum  from  date  of  enl  ry  of  the 
Decree,  hereby  appealing  from  the  whole  of  the 
said  decree  and  each  and  every  part  thereof,  unto 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Dated  this  8th  day  of  November,  1949. 
/s/  J.  CHARLES  DENNIS. 
U.  S.  Attorney, 

/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

[Endorsed] :    Filed  Nov.  8,  194!). 


[Title,  of  District  Court  and  Cause.] 

PRAECIPE  FOR  APOSTLES  ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court: 

Utilizing  the  Transcript  of  the  Record  filed  herein 
you  are  hereby  requested  to  prepare  in  the  above- 
entitled  cause,  Apostles  on  Appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  sup- 
plementing and  comparing  the  transcript  to  the 
extent  necessary  to  make  index  and  certify  full, 
true  and  complete  Apostles  on  Appeal  as  required 
by  the  Admiralty  Rules  of  that  court  containing  the 
following: 
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1.  Caption  showing  proper  style  of  the  Court 
and  showing  title  and  number  of  the  cause. 

2.  Introductory  statement  showing  commence- 
ment of  the  action  as  one  of  a  civil  nature,  being 
cause  number  2046,  names  of  all  parties  and  ad- 
dresses of  all  counsel,  dates  of  filing  all  pleadings, 
including  motion  to  dismiss,  order  transferring  to 
Admiralty,  name  of  trial  Judge,  dates  of  trial,  date 
of  final  decree,  date  when  notice  of  appeal  was 
filed. 

3.  The  Complaint  (Civil  No.  2046). 

4.  The  Defendant's  Answer. 

5.  Motion  to  Dismiss. 

6.  Petition  for  order  of  transfer  to  Admiralty. 

7.  Notice  of  hearing  on  motion  to  transfer. 

8.  Order  granting  motion  for  transfer  to  Ad- 
miralty. 

9.  Amended  Libel  in  Personam  (No.  15377). 

10.  Appearance  of  Proctors  for  Respondent. 

11.  Exceptions  of  Respondent  to  Libel  in  Per- 
sonam. 

12.  Findings  of  Fact  and  Conclusions  of  Law. 

13.  Decree. 

14.  Notice  of  Appeal. 

15.  All  testimony  of  all  witnesses  taken  in  open 
court  in  both  causes  2046  and  15377  with  all  ex- 
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hibits  in  connection  with  such  testimony,  including 

the  following  exhibits: 

(a)  Plaintiff's  Exhibit  1 — Discharge. 

(b)  Plaintiff's  Exhibit  2— Letter  April  13,  1948. 

(c)  Defendant's   Exhibit  A-l — Application   for 
Refund. 

(d)  Defendant's  Exhibit  A-2— Time  sheet. 

(e)  Defendant's    Exhibit    A-?> — Informal    buck 
slip. 

(f)  Defendant's  Exhibit  A-4 — Circular  re  per- 
sonnel. 

(g)  Defendant's    Exhibit    A-5 — Delegation    of 
authority. 

(h)     Defendant's  Exhibit  A-6— Order  C. 

16.     This  Praecipe. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney, 
/s/  JOHN  E.  BELCHER, 

Assistant  LT.  S.  Attorney. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  December  13,  1949. 
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[Title  of  District  Court  and  Cause.] 

ASSIGNMENTS  OF  ERROR 

Respondent,  United  States  of  America,  hereby 
respectfully  assigns  error  in  the  proceedings  before 
the  Court  and  in  the  Judgment  and  Decree  entered 
and  filed  on  the  15th  day  of  August,  1949,  as  fol- 
lows : 

1.  That  the  Court  erred  in  awarding  to  libelant 
a  recovery  in  the  total  sum  of  $603.75  or  any  other 
sum  whatever. 

2.  That  the  Court  erred  in  allowing  the  libelant 
to  recover  under  Public  Vessels  Act. 

3.  That  the  Court  erred  in  allowing  the  plaintiff 
recovery  of  interest  in  excess  of  4%. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney, 
/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  December  13,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF   CLERK  U.   S.   DISTRICT 
COURT  TO  APOSTLES  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
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District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  thai  I  am  transmitting  ;is 
the  apostles  on  appeal  in  the  above-entitled  cause, 
all  of  the  original  pleadings  and  testimony  on  file  in 
said  cause,  together  with  Libelant  Exhibits  1  and 
2  and  Respondent  Exhibits  A-l  to  A-6,  inclusive, 
offered  in  evidence  at  the  trial  of  said  cause,  to  wit : 

1.  Complaint. 

2.  Praecipe. 

3.  Marshal's  Return  on  Summons. 

4.  Appearance  of  Defendant. 

5.  Answer  of  Defendant. 

6.  Praecipe  for  subpoenas  to  Harry  Leighton,  e1 
al.,  on  behalf  of  plaintiff. 

7.  Marshal's  Return  on  subpoena  (Jacobs). 

8.  Marshal's     Return    on    subpoenas     (Merrill, 
et  al.). 

9.  Marshal's   Return  on  subpoenas    (John   Doe 
Hoffman). 

10.  Praecipe  for  subpoenas,  Collinge,  et  al. 

11.  Marshal's  Return  on  subpoena  (Collinge  ). 

12.  Marshal's  Return  on  subpoena  (Berg). 

13.  Motion  defendant  to  Dismiss. 

14.  Defendant's  Memorandum  on  Motion  to  Dis- 
miss. 

15.  Marshal's  Return  on  subpoena   (Miller). 
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15a.     Petition  for  Order  Granting  Leave  to  Plain- 
tiff to  Transfer  Action  to  Admiralty  Side  of  Court. 

16.  Notice  of  Hearing  on  Petition  for  Leave  to 
Transfer  Cause  to  Admiralty  Side  of  Court. 

16a.     Amended  Libel  in  Personam  for  Wages. 

17.  Order    Transferring    Cause    to    Admiralty 
Jurisdiction. 

18.  Marshal 's  Return  on  Citation. 

19.  Appearance    of    Proctors    for    Respondent 
United  States. 

20.  Exceptions  of  Respondent  to  Libel  in  Per- 
sonam. 

21.  Respondent's  Trial  Memorandum. 

22.  Findings  of  Fact  and  Conclusions  of  Law. 

23.  Decree  for  Libelant. 

24.  Notice  of  Respondent  of  Appeal. 

25.  Reporter's    Transcript    of    Proceedings    at 
Trial. 

26.  Praecipe  for  Apostles  on  Appeal. 

27.  Assignments  of  Error. 

28.  Affidavit  of  Service. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court 
at  Seattle,  this  13th  day  of  December,  1949. 
MILLARD  P.  THOMAS, 
Clerk, 
[Seal]  By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 
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In  the  District  Court  of  the  Inifed  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  15377 
WILLIAM  P.  THORNTON, 


Plaintiff, 


vs. 


UNITED  STATES  OF  AMERICA, 

Defendant. 

Before:  The  Honorable  John  C.  Bowen, 
District  Judge. 

TRANSCRIPT  OF  PROCEEDINGS  AT  TRIAL 
June  22,  1949,  10:00  o 'Clock  A.M. 

Appearances : 

MARION  GARLAND  and 
FRANK  HUNTER 

appearing  for  and  on  behalf  of  plaintiff. 

JOHN  E.  BELCHER, 

assistant  United  States  Attorney,  appear- 
ing for  and  on  behalf  of  defendant. 

The  Court:  I  understand  there  is  a  motion 
pending. 

Mr.  Belcher:  There  is  a  motion  pending,  it'  Your 
Honor  please.  This  is  a  suit  brought  under  the 
Tucker  Act,  as  is  clearly  shown  by  the  pleadings, 
and  we  have  interposed  a  motion  to  dismiss  upon 
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the  ground  that  the  Court  is  without  jurisdiction 
of  actions  of  this  type  under  the  Tucker  Act.  The 
Statute  is  Section  1346  of  the  new  title  28  of  the 
code,  "District  Courts  will  have  original  jurisdiction 
concurrent  with  the  Court  of  Claims  ..."  Then  it 
sets  out  certain  things  under  subdivision  (d)  "The 
District  Court  shall  not  have  jurisdiction  under  this 
section  of  (1)  any  civil  action  or  claim  for  a  pension, 
(2)  any  civil  action  to  [2*]  recover  fees,  salary,  or 
compensation  for  official  services  of  officers  of  the 
United  States." 

We  are  not  without  authority  for  the  position  we 
are  taking,  if  Your  Honor  please.  The  United 
States  Supreme  Court  has  considered  the  meanings 
of  the  provision  of  the  Constitution  and  of  the 
Tucker  Act  in  the  case  of  United  States  vs.  Hart- 
well.  73  U.S.  385,  United  States  vs.  Germa,  99  U.S. 
508,  United  States  vs.  Mouat,  124  U.S.  303,  and 
Bitmap  vs.  U.  S.,  252  U.S.  512. 

In  the  Hartwell  case,  the  General  Appropriation 
Act  of  July  23,  1866,  authorized  the  Assistant 
Treasurer  at  Boston,  with  the  approbation  of  the 
Secretary  of  the  Treasury,  to  appoint  a  clerk.  The 
Court  held  that  the  defendant  "was  appointed  by 
the  head  of  a  department  within  the  meaning  of 
the  Constitutional  provision"  and  was  an  officer. 
At  page  393,  the  Court  said:  "And  office  is  a 
public  station  or  employment  conferred  by  the  ap- 
pointment of  government.  The  term  embraced  the 
idea  of  tenure,  duration,  emolument  and  duties." 


*  Page    numbering    appearing    at    bottom    of    page    of    original 
Reporter's  Transcript. 
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In  Kennedy  vs.  Tinted  States,  146  P.  (2)  26,  a 
decision  of  the  Fifth  Circuit  Court  of  Appeals  in 
April,  1944,  a  junior  instructor  of  shop  mathematics 
of  tlie  Air  Corps  at  Large  was  held  an  "officer  of 
the  [3]  United  States"  within  the  meaning  of  Art. 
2,  See.  2,  of  the  Constitution  and  the  'Pucker  Act, 
and  plaintiff's  suit  to  recover  fees,  salary  and  com- 
pensation for  official  services  was  dismissed.  The 
Court  there  said,  page  28:  "The  stipulated  facts 
show  that  while  appellant  was  appointed  by  a  sub- 
ordinate executive  officer,  his  appointment  was  made 
with  the  approval  of  the  Secretary  of  the  War 
Department,  acting  pursuant  to  acts  of  Congress 
which  authorized  the  position  to  which  appellant 
was  appointed  and  appropriated  funds  for  the  pay- 
ment of  the  salary  therefore.  Appellant's  appoint- 
ment was  for  an  indefinite  period  and  his  duties 
were  set  forth  in  an  official  manual  issued  by  the 
War  Department  under  express  statutory  author- 
ity." 

The  complaint  in  the  instant  case  alleges  in  the 
first  paragraph:  ".  .  .  that  plaintiff  is  pursuing  a 
claim  against  the  United  States  of  America  for  serv- 
ice pay  while  serving  as  night  Mate  aboard  an 
Army  vessel,  that  is,  on  the  Cocher  Victory,  for 
several  weeks  ....'' 

If  Your  Honor  please,  I  think  the  remedy  of  the 
plaintiff  in  this  case  was  in  admiralty  and  not  under 
the  Tneker  Act.  A  suit  of  this  type  cannot  he 
brought  under  the  'Fucker  Act. 

The  Court:     In  other  words,  this  is  an  instance 
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of  [4]  the  United  States  of  America  being  a  private 
employer,  is  that  right? 

Mr.  Belcher:     That  is  right. 

The  Court :  Does  the  Merchant  Marine  Act  have 
any  specific  provisions  touching  this  subject  matter? 

Mr.  Belcher:    I  think  not,  Your  Honor. 

The  Court:  Does  the  War  Shipping  Act  or  any 
other  acts  which  relate  to  the  ownership  and  opera- 
tion of  merchant  vessels  by  the  United  States  have 
any  purported  specific  provisions  that  might  be  con- 
tended to  be  applicable  to  this  situation? 

Mr.  Belcher:  I  think  not,  Your  Honor.  The 
ship  on  which  the  plaintiff  alleges  that  he  performed 
the  service  was  an  Army  tug,  a  ship  of  the  United 
States  assigned  to  the  United  States  Army. 

The  Court:  I  think  that  this  matter  is  of  suf- 
ficient importance  to  justify  the  Court  in  reserving 
ruling  on  this  motion  until  after  the  Court  hears 
the  testimony  in  the  case  on  the  merits.  While  you 
may  think  that  that  could  be  and  is  to  be  a  loss  of 
time  on  the  part  not  only  of  the  Court  but  also  of 
counsel  in  the  case,  I  am  inclined  to  think  it  is  a 
better  policy. 

At  the  moment,  from  what  counsel  has  said,  I  do 
not  feel  as  clearly  convinced  of  counsel's  position 
as  [5]  he  does,  and  I  feel  I  should  have  an  op- 
portunity to  consider  it  more,  and  I  can  do  that 
best  in  connection  with  the  hearing  of  the  case  on 
the  merits.  I  will  reserve  ruling  on  this  motion  at 
least  until  the  close  of  all  the  evidence  on  both  sides, 
and  if  the  Court  is  requested  at  that  time  to  again 
consider  it,  the  Court  will  do  so. 
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Mr.  Belcher:  I  will  reserve  argument  until  that 
time. 

The  Court:  I  think  that  would  be  a  better 
economy  of  time. 

Whereupon,  opening  statement  having  been  made 
by  counsel  for  plaintiff,  the  following  proceedings 
were  had  and  done,  to  wit : 

The  Court:    You  may  call  plaintiff's  first  witness. 

WILLIAM  P.  THORNTON 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
paving  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [6] 

Direct  Examination 
By  Mr.  Garland: 

Q.     Would  you  give  your  name,  please? 

A.     William  Patrick  Thornton. 

Q.     What  is  your  address? 

A.  I  live  in  Bremerton,  935  Summit  Avenue 
North,  Bremerton,  Washington. 

Q.     What  is  your  occupation  at  the  present  time? 

A.     At  this  time  I  am  not  doing  anything. 

Q.     On  July  10,  1947,  what  was  your  occupation  ! 

A.  I  was  employed  as  night  Mate  on  the  United 
States  Army  transport  Goucher  Victory. 

Q.     How  did  you  secure  that  employment  I 

A.  Called  on  Captain  Leighton  and  received  the 
position  from  him. 

The  Court:    How  do  you  spell  the  word  Goucher  I 

The  Witness:     G-o-u-e-h-e-r.  1  believe. 


50  United  States  of  America 

(Testimony  of  William  P.  Thornton.) 

The  Court :  I  wonder  if  the  spelling  of  it  in  the 
complaint  is  not  erroneous. 

Mr.  Garland:  There  is  a  "U"  left  out  in  the 
complaint,  Your  Honor. 

The  Court:  The  correct  spelling  is  G-o-u-c-h-e-r 
Victory  ? 

Mr.  Belcher:    That  is  correct,  Your  Honor. 

Q.  What  position  did  Captain  Leighton  hold, 
the  man  [7]  who  employed  you? 

A.  Captain  Leighton  was  the  Assistant  Marine 
Superintendent. 

Q.  As  a  result  of  the  conversation  with  Captain 
Leighton,  what  did  you  do? 

A.     Ask  that  question  again. 

Q.  As  a  result  of  the  conversation  with  him,  and 
hiring  you,  what  did  you  do  ? 

A.  I  should  go  back,  a  little  back  of  Captain 
Leighton,  if  you  would  like  it  that  way. 

The  Court:  It  is  a  question  of  who  was  the  man 
who  said  the  word  that  put  you  to  work,  because 
probably  we  will  want  to  know  what  his  official 
position  was. 

The  Witness:    Mr.  Merrill  is  the  man. 

Q.     Mr.  Merrill  put  you  to  work? 

A.     George  Merrill  is  the  name. 

Q.  Was  Captain  Leighton  an  officer  of  the  United 
States?  Was  he  working  for  the  United  States  at 
this  time? 

A.  George  Merrill  was  the  dispatcher,  I  be- 
lieve. 

Q.     Who  was  the  first  man  you  contacted? 
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(Testimony  of  William  I*.  Thornton.) 

A.     The  first  man  was  Miller. 

Q.  Was  he  working  for  the  Port  of  Embarkation 
at  this  time?  A.     Fes.  [8] 

Q.     What  was  his  position1? 

A.  He  was  assistant  to  the  head  of  personnel,  in 
charge  of  the  giving  out  of  jobs  to  the  different  deck 
departments. 

Q.     What  conversation  did  you  have  with  Miller  1 

A.  I  came  down  to  ask  him  for  a  job,  to  the 
(Joodrich  Building,  and  he  wasn't  in  the  office  30 
I  came  out  and  met  him  in  front  of  Pier  39.  I  said, 
"Say.  Miller,  what  is  the  chances  of  my  getting  one 
of  those  night  Mate  jobs?"  He  said,  "I  don't 
handle  that  down  here  any  more.  Colonel  Jennings 
is  the  man.  In  fact,"  he  said,  " Captain  Leighton 
is  the  man  you  will  have  to  see."  So  I  said,  "All 
right,  I  know  Harry  very  well,"  and  I  went  up  to 
Captain  Leighton 's  office  and  asked  him  for  the 
position. 

Q.  What  conversation  did  you  have  with  Captain 
Leighton  \  A.     What  conversation? 

Q.     Yes. 

A.  I  said,  "Harry,  I'd  like  to  get  one  of  those 
bight  Mate  jobs,"  and  he  says,  "Certainly,  Bill, 
why  not?  Have  you  been  terminated?"  I  said, 
"Well.  I  don't  know.  I  haven't  received  a  dis- 
charge yd.^  "Well,"  he  says,  "we  can  fix  that,  I 
guess,  (io  out  and  give  your  name  to  George  Mer- 
rill who  is  just  sitting  in  the  next  office." 

So  I  put  my  name  down,  and  George  says.  "You 
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(Testimony  of  William  P.  Thornton.) 
will  have  [9]  to  pay  for  the  long  distance  call.  That 
will  be  35  cents."  And  I  said,  "That  will  be  all 
right."  So  he  said,  "All  right,"  and  I  left  the 
office,  and  I  had  only  been  gone  possibly  three 
minutes  and  a  messenger  came  running  after  me 
and  he  said,  "Merrill  wants  to  see  you."  I  came 
back  to  Merrill's  office  and  he  said,  "Will  you  go 
on  the  Goucher  Victory?"  I  said,  "Why  not? 
Why,  certainly  a  job  is  a  job  for  me."  He  said, 
"You  be  down  here  at  four  o'clock  on  July  10." 
Those  were  the  words  that  were  used. 

Q.     Was  there  any  discussion  as  to  the  amount 
of  pay  that  you  were  to  receive? 

A.     About  the  pay? 

Q.     Yes. 

A.     Well,  I  knew  what  the  pay  was. 

Q.     What  was  the  pay?    What  were  you  to  be 
paid?  A.     What  would  I  be  paid? 

Q.     Yes. 

A.     $17.25  a  day  for  a  fifteen-hour  shift. 

Q.     Did  you  go  to  work  on  the  Goucher  Victory? 

A.     I  did. 

Q.     What  date  was  that? 

A.     That  was  on  the  10th  clay  of  July,  at  4 :30  in 
the  afternoon. 

Q.     How  long  did  you  work  on  the  Goucher  Vic- 
tory? 

A.     Until   August   14th,   at   8:00   o'clock   in   the 
morning.  [10] 

Q.     Is  that  1947  ? 
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A.     Thai  is  1947,  yes. 

Q.     What  position  did  you  hold  > 

A.    The  Army  transport  called  it  the  night  Mate. 

Q.  Did  they  require  that  you  have  any  papers 
or  commissions  of  any   kind  \ 

A.     No,  my  papers  were  never  called  on  at  all. 

Q.      What  were  your  duties? 

A.  To  stay  aboard  the  ship  from  4:30  in  the 
afternoon  until  8:00  in  the  morning. 

Q.     What  did  you  do  aboard  the  ship  \ 

A.  I  was  in  charge  of  the  vessel.  It  was  my  duty 
to  see  the  ship  was  taken  care  of  in  every  way. 

Q.  Was  there  any  other  person  performing  a 
similar  duty  to  that  which  you  had  on  that  ship  '. 

A.    Not  at  that  time. 

Q.  Were  you  familiar  at  the  time  with  the  man- 
ner in  which  all  the  ships  that  were  tied  up  were 
being  handled  by  the  Port  of  Embarkation  \ 

A.     Ask  it  again. 

Q.  Were  you  familial'  with  the  way  the  other 
ships  were  being  handled  at  the  Port  of  Embarka- 
tion .; 

A.  Well,  I  knew — I  had  been  with  the  Port  for 
five  years. 

Q.  Did  the  other  ships  tied  up  there  have  night 
Mates  t  [11] 

A.  The  other  ships  had  Mates  of  the  same  kind, 
holding  the  same  kind  of  position,  I  mean. 

Q.  During  the  time  you  were  working,  did  you 
have    any    further   conversations   with    any    i)i'   the 
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authorities  from  the  Port  of  Embarkation  about 

your  position  or  your  job? 

A.  Not  in  regard  to  the  vessel,  any  more  than 
occasionally.  One  time  she  was  anchored  out  in 
the  bay  for  four  or  five  days  and  I  would  come  to 
the  Marine  Superintendent's  office  and  they  would 
send  me  out  with  a  tug. 

The  Court:  Ask  him  questions  that  will  develop 
the  fact  as  to  where  the  ship  was  during  the  time 
he  worked  on  it. 

Q.     Where  was  the  ship,  Captain? 

A.     She  was  first  at  the  Port  of  Embarkation. 

The  Court:    Where?    What  city? 

The  Witness :     Seattle. 

Q.     Here  in  Seattle? 

A.     Here  in  Seattle,  yes. 

Q.  Where  was  it  moored  in  Seattle,  at  what 
pier  ? 

A.  I  believe  37,  first,  and  then  we  were  shifted 
to  the  anchor  in  the  stream,  and  from  there  we  were 
shifted  to  Pier  65,  64  or  65. 

Q.     That  was  all  in  Seattle,  Elliott  Bay? 

A.     That  was  in  Seattle,  Elliott  Bay. 

The  Court:     The  last  pier  was  what?  [12] 

The  Witness:  I  think  she  was  shifted  to  65,  64, 
and  then  shifted  to  65.  She  was  doing  some  repair 
work. 

Q.  Were  you  directed  to  where  the  ship  was 
moored  each  time? 

A.  No,  I  had  nothing  to  do  with  the  direction  of 
the  ship  when  she  was  being  moored. 
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Q.     How  did  you  find  out  where  the  ship  wasl 
A.     f  was  on  board  when  six-  went  each  time, 

with  the  exception  of  going  out  to  the  bay.  J  went 
to  the  Marine  Superintendent  to  find  out  where 
she  went  out  into  the  bay.  After  that,  J  knew 
where  she  was  because  I  was  on  board  when  she  was 
shifted. 

Q.  Did  you  have  to  give  any  evidence  that  you 
were  on  board  the  ship?  A.     Oh,  yes. 

Q.  What  were  the  actions  that  you  went  through 
to  show  that  you  were  on  board  the  ship? 

A.  I  reported  to  the  officers  of  the  ship  on  com- 
ing aboard,  and  when  leaving  in  the  morning  an 
officer  relieved  me. 

Q.  Did  your  position  build  up  any  leave  or  re- 
tirement pay  of  any  kind? 

A.  No.  That  come  under  a  different  head,  so 
I  was  told. 

Q.     You  were  told  by  whom?  [13] 

A.     That  wasn't  Merrill,  it  was  Amdahl. 

Q.     What  position  did  Mr.  Amdahl  hold  \ 

A.  Mr.  Emdahl  was  acting  directly  under  Mr. 
Thomas.  I  think  he  was  the  head,  and  I  believe 
Merrill  was  the  next  in  rank. 

Q.     That  is  manager  of  the  Port  of  Embarkation  ? 

A.    Of  personnel,  yes. 

Q.     In  Seattle,  Washington  I  A.     Yes. 

(L>.  What  was  your  length  of  employment  !  How 
long  were  you  employed  and  when  were  you  em- 
ployed I 
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A.     You  mean  during  the  night  mate  job? 

Q.  How  could  your  work  be  terminated?  Did 
you  have  any  given  time  of  employment? 

A.     I  don't  get  that. 

Q.  If  the  Government  saw  fit  to  dispense  with 
your  services,  how  much  notice  did  they  have  to 
give  you? 

A.  All  I  was  given  at  the  morning  of  the  14th, 
I  met  John  Miller  as  I  was  leaving  the  ship  and 
he  asked  me,  "Are  you  on  the  Goucher  Victory?'' 
I  said,  "Yes,"  and  he  said,  "Did  you  go  through 
here?"  And  I  said,  "Why,  no,"  so  he  left  and  I 
left.  I  went  on  home  to  Bremerton  and  on  arrival 
there  was  a  telephone  message  to  come  right  straight 
back  to  the  Port  and  then  Captain  Leighton  told 
me  that  that  would  be  all  for  the  time  being,  until 
this  thing  was  straightened  out.  [14] 

The  Court:  What  thing  did  you  understand  he 
referred  to? 

The  Witness:    I  suppose  on  my  being  employed. 

The  Court:  What  kind  of  a  problem  was  in- 
volved with  that?  What  kind  of  problem  was  to 
be  straightened  out,  if  you  know? 

The  Witness:  They  told  me  since  that  time  that 
I  had  been  terminated,  and  I  should  go  through  the 
processing  and  through  the  persomiel  again,  but  at 
that  time  I  had  not  received  a  discharge  and  did  not 
receive  one  until  several  months  afterwards. 

Q.     What  I  am  getting  at,  Captain,  is,  could  you 
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have  been  discharged  a1  any  time  on  thai  position  1 

A.    Yes. 

Q.    You  didn't  Bign  up  for  a  length  of  the  cruise 

or  so  many  years? 

A.  All  that  would  have  been  necessary  was  to 
say,  'You're  all  through." 

Q.  How  much  money  did  you  have  coming  to  you 
at  the  time  you  were  notified  you  were  through? 

A.  Six  hundred  three  dollars  and  some  odd  cents, 
seventy-live  cents,  J  believe. 

Q.     Seventy-five  cents,  would  that  be  right? 

A.     I  think  that  was  it. 

Q.     Did  you  ever  make  a  demand  for  that  money  | 

A.     Yes,  more  than  a  dozen  different  occasions. 

Q.     To  whom  did  you  make  the  demand  \ 

A.  Several  times  to  Mr.  Roscoe  Thomas.  I  went 
finally  to  Colonel  Witt.    I  went  to  Captain  Leighton. 

Q.  Were  these  all  officers  of  the  Port  of  Em- 
barkation? A.     Yes. 

Q.     And  what  did  they  say  to  your  demand? 

A.     They  told  me  I  shouldn't  have  been  working. 

Q.     Did  you  ever  get  paid? 

A.     For  this  last? 

Q.     Yes.  A.     No. 

Mr.  Garland:    I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Belcher: 

Q.  Captain,  at  the  time  you  first  entered  the 
employ  of  the  United  States  Government,  what 
process  did  you  have  to  go  through  1 
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A.     I  had  to  be 

Q.  Do  you  recall  having  had  to  make  a  written 
application  ?  A.     Yes. 

Q.  Do  you  recall  having  to  take  a  physical  ex- 
amination? [16]  A.     Yes. 

Q.     Do  you  recall  having  been  fingerprinted? 

A.     Yes. 

Q.     And  where  was  all  this  done? 

A.     At  the  P*ort  of  Embarkation. 

Q.     In  what  office? 

A.     In  the  personnel  division. 

Q.  Now,  the  8th  of  May,  1942,  was  the  first  time 
you  were  hired?  A.     That  is  right. 

Q.     You  served  as  First  Mate  on  the  Monarch? 

A.     That  is  true,  Pacific  Monarch. 

Q.  That  service  terminated  on  that  ship  June 
15,  1942?  A.     Yes. 

Q.  Then  you  were  Third  Mate  on  the  VMC,  do 
you  recall  that,  from  June  23,  1942,  to  July  6,  1942? 

A.     Yes. 

Q.  Then  you  were  Master  of  the  Funston,  were 
you  not?  A.     Yes,  sir. 

Q.  That  was  from  July  7,  1942,  to  September  7, 
1942?  A.     I  believe  that  is  the  time. 

Q.  Then  you  were  on  the  O  'Hara  as  Master,  were 
you  not?  A.     Yes,  sir.  [17] 

Q.     From  September  8,  1942,  to  October  4,  1942? 

A.     Yes. 
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Q.  Then  you  were  on  the  VMC  again  as  Firal 
Mate?  A.     Yes. 

Q.  From  October  5,  1942,  to  December  28,  1942, 
is  that  correct?  A.    Bight. 

Q.  Then  you  were  on  the  Teapa,  were  yon  not, 
as  Master1?  A.     Ask  that  again. 

Q.    Then  you  were  on  the  Teapa,  as  Master! 

A.    Oh,  the  Teapa. 

Q.  You  were  Master  of  that  ship  from  January 
20,  1944,  until  November  25,  1944? 

A.     That  is  true. 

Q.  You  were  not  employed  between  October  4, 
1942,  and  December  28,  1942,  until  January,  '44,  a 
period  of  almost  a  year  and  a  half? 

A.     I  was  on  sick  leave,  I  believe. 

Q.  Then  after  that,  your  next  employment  was 
as  second  officer  on  the  Hoyle?  A.     Yes. 

Q.  That  was  from  February  1,  1945,  until  April 
12,  1945,  isn't  that  correct? 

A.     1  believe  that  is.  [18] 

Q.  Then  you  were  Master  of  the  Hoyle  from 
April  13,  1945,  to  June  28,  1945? 

A.     I  believe  that  is  right. 

Q.     Do  you  remember  being  Master  of  the  Sierra  I 

A.  No,  I  have  never  been  Master  of  the  Sierra, 
not  to  my  knowledge. 

Q.  Were  you  on  the  Sierra  as  Master  from  June 
29,  1945,  to  July  23,  1945? 

A.     1  was  pilot  on  the  Sierra. 
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Q.  Well,  as  pilot,  you  were  Master  of  the  ship, 
were  you  not1? 

A.  No.  The  pilot  is  the  pilot,  the  Master  is  the 
Master. 

Q.     Do  you  remember  being  on  the  FS  31? 

A.     Yes,  sir. 

Q.     Were  you  Master  of  that  ship? 

A.     I  was. 

Q.  And  that  service  was  from  July  24,  1945,  to 
May  15,  1946? 

A.  I  believe  that  is  right.  I  am  not  certain  of 
those  exact  figures,  but  it  is  close  around  there. 

Q.  Then  you  were  Master  of  the  Q  137,  were  you 
not?  A.     137,  yes. 

Q.  That  was  from  June  6,  1946,  to  August  10, 
1946,  is  that  correct?  [19] 

A.  Well,  I  just  can't  remember  the  exact  dates, 
but,  however,  I  was  Master  of  the  ship. 

Q.  Well,  you  did  serve  later  as  Master  of  the 
J  2139?  A.     Yes. 

Q.  And  do  you  recall  that  was  in  the  month  of 
November,  1946? 

A.  I  can't  remember  just  the  exact  dates  I  have 
the  discharges  at  all. 

Q.     Do  you  remember  being  Master  of  the  J  299? 

A.    Yes. 

Q.     And  that  was  in  the  year  '46,  wasn't  it? 

A.     I  believe  so. 

Q.     Were  you  Master  of  the  T  45? 

A.     No,  not  the  C  45. 
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Q.     On  the  T  45? 

A.      I  was  Master  of  one  of  those  little  fellows. 
Q.     That  was  during   'IT,  you  were  on  a  ship  in 
'471  A.    Yes. 

Q.    J)o  you  remember  being  pilot  on  the  SF  210, 

in  February A.     No,  I  was  not  pilot. 

Q.    You  applied  for  the  position,  didn't  youl 

A.     J  was  never  assigned  to  the  210. 

Q.  That  position  was  offered  to  you,  was  it  noi  I 
But  you  didn't  accept  it?  [20] 

A.     Yes,  it  was. 

Q.     Do  you  remember  why  you  didn't  accept  it  .' 

A.  No,  I'll  tell  you,  to  go  into  detail,  there  i£  so 
many  things  happening  on  the  210  that 

Q.  You  didn't  want  to  take  orders  from  an  Army 
captain,  isn't  that  it? 

A.  I  would  have  been  glad  to  hold  the  position 
of  pilot  of  the  210  under  different  conditions. 

Q.  You  would  have  to  take  instruction-  from  an 
Army  captain? 

A.  That  would  make  no  difference  to  me.  The 
Army  captain  that  came  there  was  a  very  wonderful 
young  fellow. 

Q.  Had  you  not  asked  for  the  position  on  the 
210? 

A.     No,  that  came  to  me  by  different  other  people. 

Q.  Isn't  it  a  fact  that  you  refused  to  take  that 
ship? 

A.     I  did  under  the  conditions  I  said. 

Q.     Isn't  it  a   fact  that  you  wouldn't   take   the 
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position   because   the   salary   was   lower   than   you 

had  geen  getting'?  A.     That  is  not  true. 

Q.  Then  you  asked  for  sick  leave  because  of  an 
injury  to  your  shoulder?  A.     That  is  true. 

Q.     And  you  were  granted  that  sick  leave1?  [21] 

A.     I  was. 

Q.     How  long  was  that? 

A.  Well,  it  continued  through  until  finally  I  was 
terminated.  I  came  down  and  called  on  Mr.  Miller 
on  different  occasions,  and  the  last  time  I  came  to 
him  I  said,  "Where  are  you  going  to  put  me?" 
"Well,"  he  said,  "I  don't  know.  I  have  got  to  put 
you  to  work  some  place.  I  may  have  to  send  you 
down  to  Portland." 

Q.  At  the  time  you  were  granted  sick  leave  for 
the  injury  to  your  shoulder  and  arm,  you  went  to 
the  Marine  Hospital,  didn't  you?  A.     Yes. 

Q.  You  were  discharged,  weren't  you,  from  the 
hospital  as  O.  K.  ? 

A.     No,  I  was  never  discharged  from  there. 

Q.  Do  you  remember  being  offered  the  position 
of  Master  aboard  different  tugs  that  were  being  op- 
erated by  the  Army? 

A.  I  was  offered,  yes,  and  at  that  time  I  said, 
1  'Not  at  this  time." 

Q.  You  wouldn't  take  it  because  it  required  24 
hours  service,  isn't  that  correct? 

A.  No,  that  isn't  true.  I  said,  "I  don't  care 
about  taking  that  kind  of  a  job  at  this  time,"  but 
later  on  T  told  them  I  would  take  one  of  those  jobs. 
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Q.    Then  you  were  granted  an  additional  L5  <i. 

annual  leave,  were  you  not? 

A.  No,  here  is  the  way  that  was.  I  came  down, 
as  I  said,  to  Mr.  Miller,  and  he  said,  "IVe  gol  to 
pul  you  to  work."  J  .says,  "111  tell  you.  my  SOD 
is  going  to  be  married  down  in  Dallas,  Texas,  and 
I  would  really  like  to  make  a  trip  down  there,  and 
if  it  is  satisfactory  with  you  I  would  like  to  have 
a  little  extra  time  off."  He  said,  ktAII  right,  go 
ahead.  I  am  Leaving  your  permit  open  anyway,  and 
come  back  and  see  me  when  you  get  hack." 

Q.     You  were  terminated,  were  you  no1  ! 

A.     Well,  I  guess  1  was. 

Q.     Do  you  remember  the  date? 

A.     No,  I  don't  say  that  I  do. 

Q.  Would  you  say  it  was  not  the  9th  day  of 
May,  1947? 

A.  No,  I  wouldn't  say  that.  I  would  have  to 
look  and  see.  In  fact,  I  was  told  I  was  going  to 
be  terminated  because  I  wasn't  capable — I  wouldn't 
say  it  was  capable — "the  ships  that  you  have  been 
on  have  been  laid  up  and  it  is  necessary  to  terminate 
you."  I  believe  those  were  the  words,  I  just  ean'r 
recall  it  at  this  time. 

Q.  At  the  time  you  terminated  your  service  »>n 
each  one  of  the  tugs  or  ships  that  I  have  mentioned 
between  1942  and  1946  or  1947.  what  process  did 
you  have  to  go  through  each  time  you  took  a  new 
ship  I  Were  you  required  to  go  ["23]  through  per- 
sonnel! 
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A.  In  the  start — well,  in  the  start  you  had  to 
do  that  every  time  you  changed  a  position.  You 
had  to  be  fingerprinted,  but  in  the  last  part,  you 
didn't  have  to. 

Q.     What  last  part? 

A.  That  is  in  the  start  of  the  war,  but  after  the 
war  was  over  it  was  quite  different.  In  fact,  when 
I  came  out  to  Silverado  and  was  made  Assistant 
Marine  Superintendent,  to  my  knowledge,  I  wasn't 
fingerprinted  at  all. 

Q.     That  is  when  you  took  this  night  Mate  job? 

A.     Just  told  to  go  to  another  position. 

Q.  You  didn't  attempt  to  go  through  the  per- 
sonnel office  at  the  time  you  took  this  job  as  night 
Mate,  did  you? 

A.  I  came  to  the  personnel  and  asked  for  Miller 
and  he  was  out  at  that  time.  After  waiting  probably 
20  minutes,  I  said,  "I'll  take  a  little  walk  out 
through  the  yard,"  and  I  met  Miller  in  front  of 
Pier  39  and  I  asked  him  for  the  night  Mate's  job. 
He  said,  "We  don't  handle  that  at  all  down  here 
any  more.  That  is  all  changed  over."  I  says, 
4 'Who  does  it?"  He  said,  "Colonel  Jennings.  In 
fact.  Captain  Leighton  is  the  man  you  would  have 
to  see."  I  said,  "All  right,  Harry  is  a  friend  of 
mine.  I  have  known  him  for  a  long  time.  I  will 
go  and  see  him,"  and  that  is  the  way  it  turned  out. 

Q.  As  a  matter  of  fact,  at  this  time,  you  say 
Captain  Jennings  put  you  to  work  ?  [24] 

A.     No,  Captain  Jennings  didn't. 
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Q.    But  he  employed  you1?  A.    No. 

Q.     Who  employed  you? 

A.  I  came  to  Captain  Leighton  and  after  talk- 
ing with  Captain  Leighton,  he  sent  me  to  George 
Merrill  who  was  on  the  desk,  the  dispatcher,  I  would 
say. 

Q.  You  knew  you  had  to  go  through  personnel, 
didn't  you? 

A.  1  did  not.  He  told  me  it  was  all  different, 
this  was  all  changed,  and  they  had  nothing  t<>  do 
with  it  any  more,  and  I  don't  know  that  a  night 
Mate  ever  had  to  go  through  it. 

Q.  As  a  matter  of  fact,  after  you  had  been  work- 
ing on  the  Goucher  Victory,  didn't  you  meet  Mi. 
Miller?  A.     Yes,  sir. 

Q.  And  you  told  him  you  were  working  nights 
on  the  Goucher  Victory,  didn  't  you  ? 

A.     I  met  Mr.  Miller  almost  in  the  identical  spot. 

Q.  That  was  only  a  day  or  two  after  you  had 
gone  to  wrork? 

A.     No,  no,  that  was  on  the  14th  day  of  July. 

Q.     That  was  four  days  after? 

A.  No,  I  went  on  the  14th  day  of  August.  I 
mean,  I  went  to  work  on  the  10th  day  of  July.  [25] 

Q.  Didn't  Mr.  Miller  tell  you  that  you  had  do 
right  to  work  on  the  Goucher  Victory  without  going 
through  personnel  ? 

A.  No,  he  didn't  say  I  had  no  right  to.  He 
didn't  use  those  words. 

The  Court:    What  date  do  you  understand  counsel 
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to  be  inquiring  about?    What  date  with  reference 

to  the  commencement  of  your  work  on  the  10th  of 

July? 

The  Witness:  I  went  to  work  on  the  Goucher 
Victory  on  the  10th  of  July,  at  4:30  in  the  after- 
noon. 

The  Court :  When  did  you  have  this  conversation 
that  is  now  being  inquired  about? 

The  Witness:  That  was  on  the  14th  day  of 
August  at  8:00  a.m. 

Q.  It  was  during  the  month  of  May,  however, 
that  you  were  terminated,  wasn't  it? 

A.  Well,  in  some  way  my  discharge  was  lost,  at 
least  T  was  told  that.  I  was  told  when  I  was  leaving 
that  my  discharge  would  be  sent  to  me,  which  I 
never  received. 

Q.  As  a  matter  of  fact,  you  did  receive  your 
discharge  very  shortly  afterwards? 

A.     I  did,  about  eight  months  later. 

Q.  You  did  receive  your  discharge  papers  shortly 
after  you  were  terminated? 

A.     No,  I  never  received  the  papers.  [26] 

Q.  Isn't  it  a  fact  that  you  complained  to  the 
Marine  Crewing  Section  office  that  you  were  not 
satisfied  with  the  type  of  discharge  you  got? 

A.     With  the  type  of  what? 

Q.     The  kind  of  discharge  you  got. 

A.     I  didn't  get  any. 

Q.  Isn't  it  a  fact  that  you  wanted  a  discharge 
for  disability? 
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A.  When  I  returned  from  Dallas,  Texas,  I  gol 
a  letter,  I  believe  they  have  ft  in  the  files  over 
there,  and  it  said 

The  Court:  lie  is  asking  you  one  question  and 
you  are  answering  another  question.  He  is  asking 
you  what  you  said,  not  what  the  fact  was,  but  he  is 
asking  you  what  you  then  said  the  fact  was  about 
a  certain  subject.  Read  the  question. 

(Last  question  read  by  reporter.) 

The  Court:  T  will  withdraw  my  explanation. 
Answer  the  question.   Do  you  understand  it  I 

The  Witness :     No. 

The  Court:     Ask  him  another  question. 

Q.  Do  you  not  recall  going  to  the  dispensary 
with  Mr.  Miller  where  you  were  examined  by  a 
doctor,  Captain  Jesse  L.  Henderson  of  the  Medical 
Corps1?  A.     I  was  never 

Q.  Just  a  moment.  And  didn't  the  doctor  write 
a  [27]  letter  dated  May  9,  1947,  to  the  Chief  of  the 
Marine  Crewing  Section  while  you  were  there  to 
Mr.  Roscoe  Thomas,  stating  that  Mr.  Thornton  was 
physically  disabled  and  unfit  to  continue  in  the 
service  as  Master  of  Tugs  ? 

A.  Not  to  my  knowledge,  no.  No,  that  is  net 
true. 

Q.     Did  you  not  get  a  discharge  for  disability? 

A.  There  was  a  discharge  for  disability  came 
several  months  later,  and  they  told  me  it  had  some 
wav  been  lost. 
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Q.  You  made  a  written  application,  did  you  not, 
on  that  date  in  May,  1947  for  refund  of  retirement 
deductions  1 

A.  That  is  not  true.  I  never  made  application 
of  that  kind. 

Q.     Were  you  paid?  A.     Paid  for  what? 

Q.     Retirement  deductions  refunded  to  you  ? 

A.  Oh.  yes.  I  received  a  retirement,  yes.  I 
received  -91.400  and  some  odd  dollars  for  social 
security. 

The  Court :     When,  do  you  know  I 

The  Witness:     I  just  can't  recall  the  time. 

The  Court :  With  reference  to  the  beginning'  or 
ending  of  your  work  in  July  or  August  you  are 
here  suing  fori 

The  Witness:     It  was  long  after  August. 

The  Court:  State  how  much  you  got  and  what 
it  was  for,  if  you  know  8  [28] 

The  Witness :  When  I  went  back  to  o-et  the 
social  security.  I  believe  I  got  $1400.  It  was  $1400, 
I  know,  but  I  can't  say  the  balance. 

The  Court:  Do  you  know  what  it  was  for,  what 
kind  of  payment  was  it  for  \ 

The  Witness:  For  money  I  had  paid  in  social 
security. 

Q.  And  your  retirement  pay,  or  your  refund  of 
what  you  had  paid  to  the  retirement  fund,  was  up 
to  and  including  April  15,  1947.  two  months  prior 
to  the  time  that  you  went  to  work  on  this  tug? 

A.     No,  that  is  not  true. 
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The  Court:  At  this  point,  we  will  take  a  five 
minute  recess. 

Recess.) 

Q.     Captain,  at  the  Time  in  July.  VjM  that  you 
made  the  request   for  the  job  as  night    Mate,  you 
knew,  did  you  not,  that  there  were  two  emplo; 
of  the  Army  who  had  seniority  over  you  .' 

A.    Twol 

Q.     Yes.  A.     More  than  that. 

Q.  And  the  vacancy  which  occurred  for  night 
Mate  on  this  ship  should  have  been  filled  by  men 
with  greater  seniority  than  yourselfl  [29] 

A.     No,  I  didn't  know  that  and  I  don't  belii 
that  is  true. 

Q.     Did  you  make  known  to  either  of  the  j 
you  have  mentioned.  Captain  Leighton  or  Ge 
Merrill,  thai  yon  had  been  terminate 

A.  Xo,  I  didn't  mention  that.  I  didn't  say  that. 
In  fact,  here  is  what  happened,  when  I  asked  Cap- 
tain Leighton,  he  said,  "Have  you  l»een  termi- 
nated .'"  I  said.  "Well,  I  have  never  received  a  dis- 
charge, if  I  have." 

Q.     Who  did  you  tell  that  fa 

A.  Harry  Leighton,  Captain  Leighton,  and  he 
said.  "Well,  that  can  he  fixed." 

The  ( Jourt :     Re] teat  what  you  last  said. 

The  Witness:  "That  can  be  fixed,"  and  shall  T 
continue  with  what  I  said  .' 

Th.-  Court:     Yes. 
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The  Witness :  And  he  said,  "Go  on  and  see  Mer- 
rill, go  out  to  Merrill  and  give  Merrill  your  name 
and  address,"  and  Merrill  put  my  name  down  and 
said,  "Now,  Captain,  you  live  in  Bremerton.  Any 
long  distance  telephone  calls,  the  Army  does  not 
pay  it.  You  will  have  to  pay  it,"  I  said,  "That  is 
all  right,  I  will  be  glad  to  do  that,"  and  left  the 
office.  Then  I  was  half  way  to  the  Administration 
Building  when  a  messenger  came  after  me  and  he 
said,  "Mr.  Merrill  wants  to  see  you."  [30]  I  came 
back  and  Merrill  said,  "Will  you  go  on  the  Goucher 
Victory?"  I  said,  "Why,  certainly.  A  ship  is  a 
ship  with  me."  So  he  said,  "Be  down  here  at  four 
o'clock  on  July  10,"  and  I  was. 

Q.  Did  you  not  know  from  your  previous  service 
with  the  United  States  government  that  once  you 
have  been  terminated,  it  is  necessary  for  you  to  file 
a  new  application  and  go  through  the  same  pro- 
cedure that  you  did  ? 

A.     T  did  not  know  that,  no. 

Q.     You  did  not  know  that  ? 

A.  I  was  told  by  Mr.  Miller  that  they  have  noth- 
ing to  do  with  it  in  personnel,  that  it  was  all 
handled  by — he  said  Colonel  Jennings,  first,  and 
then  he  said,  "Harry  Leighton  is  the  man  you  will 
have  to  see."   On  that  word,  I  went  to  see  Harry. 

Q.  Do  you  remember  seeing  Mr.  John  Miller  on 
the  29th  of  July,  1947? 

A.     No,  sir,  that  is  not  true. 
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Q.    And  having  a  conversation  with  him  a1  thai 

time? 

A.     On  the  29th?   No,  sir,  thai  is  not  true. 

Q.  And  at  that  time,  did  he  not  tell  you  thai 
you  would  not  receive  any  pay  for  the  set  vices  you 
rendered?  A.     That  is  not  true. 

Mr.  Belcher:     I  think  that  is  all.  [31] 

Redirect  Examination 
By  Mr.  Garland : 

Q.  Captain,  when  you  were  examined  by  a  doctor 
in  May,  tell  the  Court  what  happened  "I 

A.  I  will  have  to  go  hack  a  little  hit  to  sec  what 
leads  up  to  it. 

The  Court:  I  think,  Captain,  that  you  should  be 
able,  one  of  your  experience,  to  answer  his  question 
directly.  And  do  not  go  hack  into  a  lot  of  explana- 
tion, because  you  might  say  a  lot  of  things  that  are 
not  material.  If  he  wants  you  to  say  them,  he  will 
give  you  a  chance  to. 

The  Witness:  I  came  to  Mr.  Miller's  office. 
After  talking  a  while,  he  gave  me  some  papers  and 
says,  "Take  them  in  to  the  doctor."  There  was  a 
sealed  envelope,  and  after  sitting  in  the  doctor's 
office  a  short  time,  the  doctor  took  this  sealed  enve- 
lope and  opened  it,  and  says,  "Now,  Captain,  whal 
do  you  want?"  T  said,  "I  don't  know."  He  read 
it  over  a  while  and  finally  signed  something  and  put 
it  in  another  envelope  and  give  it  to  me  to  take  back 
to  Miller. 

Q.     Did  you  take  it  hack  to  Miller  \ 
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A.     I  did. 

Q.     What  conversation  did  you  have  with  Miller"? 

A.  I  passed  it  to  him,  and  he  said,  "Now,  Cap- 
tain, [32]  these  are  your  papers.  I  will  mail  those 
to  you,"  and  they  never  arrived.  They  haven't  ar- 
rived yet,  to  my  knowledge. 

Q.  Do  you  know  what  papers  he  was  referring 
to? 

A.  Discharge  papers  or  terminating  papers.  I 
guess. 

Q.  Did  you  ever  go  over  to  the  Bureau  and  ask 
for  your  discharge  papers'?  Did  you  ever  go  over 
to  Merrill's  office  and  ask  for  them? 

A.     I  asked  Mr.  Thomas  some  time  later. 

Q.     When  was  that? 

A.     That  was  probably  six  or  seven  months  later. 

Q.     Later  than  August,  1947? 

A.     It  was  later  than  that. 

Q.     It  was  after  August,  1947  ? 

A.     Yes,  long  after. 

Q.  Was  it  before  you  received  a  copy  of  your 
discharge  papers  ? 

A.  It  was,  I  would  say,  several  months  that  I 
went  to  Mr.  Thomas'  office  and  asked  him  and  he 
says,  "We  will  send  those  to  you,  a  copy,"  and  I 
received  a  copy,  I  think  it  was  something  like 
several  months. 

Q.     Were  they  able  to  find  a  copy  at  that  time? 

A.  It  was  never  found,  to  my  knowledge.  At 
one  time,  they  wanted  to  see  a  copy  and  they  looked 
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in  my  files,  and  my  discharge,  tin-  one  they  said  they 

had,  had  disappeared  some  place  [33] 

(^).  When  was  thai  with  relation  to  the  time  you 
worked  on  the  Goucher  Vivtory  I 

A.    Thai  was  way  after  I  worked  on  the  Goucher 

Victory. 

(t>.  Was  that  before  or  after  you  received  papers 
in  tlie  mail  as  to  your  discharge  1 

A.  I  received  papers  in  the  mail  from  Mr. 
[Thomas  several  months,  I  believe  yon  have  it  there 
when  I   received  it. 

Q.  Here  is  what  I  am  getting  at,  you  went  down 
and  asked  to  see  your  discharge  papers  and  they 
couldn't  find  them  >.  A.     That  is  true. 

Q.  Was  that  before  or  after  you  received  a  copy 
of  them  in  the  mail?  A.     That  was  before. 

Q.  But  that  was  after  you  had  worked  <>n  the 
Goucher  Victory?  A.     Yes. 

(c).  Had  you  at  any  time  up  to  the  time  you  quit 
Working  on  the  Goucher  Victory  been  notified  that 
you  were  terminated?  A.     No. 

Q.  Were  you  informed,  and  did  you  believe  that 
the  type  of  work  you  were  doing  did  not  go  through 
the  personnel  department? 

A.  I  didn't  know  whether  it  was  or  not.  A  night 
Mate  [34]  is  different  than  all  others. 

Q.  Did  you  inquire  of  the  man  in  charge  of  the 
personnel  department  about  this  night  Mate  job  \ 

A.     I  went  to  the  personnel,  but  Miller  wasn't  in. 
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but  I  met  Mm  la"  in  front  of  Pier  39  and  that 

eon     -  s   titan  went  on. 

Q.     That  was  before  yon  took  the  position? 

A.     No,   Yes.  that  was      fare  I  took  tl-       -  "ion. 
That  was  on  about  the  5th  or  6th  of  July. 
Did  you  sign  the  log  book  on   1 
:ory  ? 

A.     Yes.  sir.    If  I  didn't,  the  man  that  relieved 
me  did. 

Q.     Yon  sag]     I  that  each  time  you  worked? 

A.    Yes 

And  that  is  in  t:         ssessi  n 

A.     Tha:  was  .  "       shi]  .     : 

the  I   _  was  left  on  board  the  ship. 

Mr.  Garland  :     That  is  all. 

Re      s&  Exuninaii 

By  Mr.  Belcher: 

Q.     Do    you   have   your    discharge   papers 
al  A.     No,  I  haven't. 

Where  are  the; 
A.     The  duplicate.  I  mean,  that  Mr.  Thorn  as  s 
I  [35]  believe  is  here. 

TV  ell.   I   would   like   to   see   it.    Produce   it, 

91 

Mr.   Garland:  V.   nor  please.,  may  - 

witi.-  ss      me  down  and  pick  out  the  paper? 

The  Court :     The  witness  may  step  down  and  .  =  - 
sisi  sel  in  locating  the  :    ;    i 

_•-  marked  Plaintiff's  Exhibit   1 
identif     i      ..) 
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Mr.  Belcher:  All  I  am  interested  in  is  the  one 
document. 

Mr.  Garland  :     I  have  do  objection. 

The  Court:  Have  you  any  objection  to  separat- 
ing the  one  he  wishes'? 

Mr.  Garland:    No,  I  haven't. 

The  Court:  Does  counsel  have  any  objection  1<> 
having  all  papers  kept  together  and  have  them  all 
marked  together '. 

Mr.  Belcher:  The  War  Department  notification 
of  personnel  action  is  the  only  <>ne  1  care  for. 

The  Court:  Does  counsel  for  plaintiff  wish  the 
whole  matter  to  he  kept  together  because  it  is  all 
related  or  for  any  other  reason  \ 

Mr.  Garland:  It  is  all  related,  hut  there  is  no 
prejudice  in  putting  it  in  as  separate  exhibits,  bo  1 
have  no  objection  to  counsel's  wish.  [36] 

The  Court:  Will  the  clerk  take  that  paper  away 
from  the  others  and  transfer  to  it  the  clerks'  mark- 
as  to  the  exhibit  in  question,  heing  Plaintiff-  Ex- 
hibit 1,  and  delete  from  the  other  papers  those 
marks  and  return  the  remaining  papers  to  counsel 
for  plaintiff. 

(L).  You  are  heing  handed  a  paper  marked  for 
Identification  as  Plaintiff's  Exhibit  1.  Did  you  ever 
see  that  before  \  A.     Yes. 

Q.     When  did  you  get  it  \ 

A.     I  would  say  about  seven  months  after  1  was 
on  the  Goucher  Victory.    If  I  am  permitted  to 
ahead,  I  came  down  to  Mr.  Thomas'  office  and  asked 


76  United  States  of  America 

(Testimony  of  William  P.  Thornton.) 
him  if  I  could  have  a  copy  of  my  discharge,  that  I 
have  never  received  one,  and  he  said,  after  looking, 
that  it  had  disappeared.   It  was  gone,  they  couldn't 
find  it,  it  wasn't  in  my  files. 

The  Court:     Are  you  repeating  his  words  now? 

The  Witness :     No. 

The  Court :  It  is  difficult  for  me  to  tell  when  you 
are  speaking  his  words  or  your  own.  Try  to  make 
it  clear.  Those  words  spoken  by  you  just  now  were 
words  which  you  say  he  used,  or  words  which  you 
in  his  presence  used  ? 

The  Witness:  I  came  to  Mr.  Thomas'  office,  and 
asked  him  if  I  could  have  a  copy  of  my  discharge, 
that  I  had  never  received  one. 

Q.  You  knew  at  that  time  that  you  had  been 
discharged,  didn't  you? 

A.     I  had  been  told  I  had,  yes. 

Q.     When  were  you  first  told  ? 

The  Court:  Do  you  mean  with  reference  to  his 
alleged  work  period  on  the  Goucher  Victory? 

Mr.  Belcher:     Yes. 

Q.  When  were  you  first  told  that  you  were  dis- 
charged for  disability? 

A.  I  was  told  something,  but  never  had  re- 
ceived  

The  Court:  He  wants  to  know  when  you  were 
told  something. 

Q.     Would  it  be  May  29,  1947  ? 

A.     I  can't  say  that,  no. 
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The  Court:    Can  you  Bay  approximately  wrhen  it 

was  \ 

The  Witness:      When  I   received 

The  Court:  The  notification,  the  information 
that  you  had  been  discharged.  When  did  you  firsl 
hear  about  it  from  anybody? 

The  Witness:     There  is  something  in  there 

The  Court:  Will  you  let  him  have  u something 
in  there"? 

Mr.  Garland:  Will  you  come  down,  please,  ami 
pick  [38]  it  out? 

The  Court:    Now,  can  you  answer  the  question 
after  seeing  that  paper?   Read  the  question. 
(Last  question  read  by  reporter.) 

The  AVitness:     No,  it  wouldn't  be  May  29th. 

(,).  Do  you  remember  having  gone  to  the  doctor's 
office  I  A.     Yes. 

Q.     Do  you  remember  what  date  that  was  I 

A.     No,  I  don't. 

Q.     Would  you  say  it  wasn't  May  29,  1947? 

A.     1  wouldn't  say  for  certain  what  day. 

Q.     What  did  you  go  there  for0? 

A.     With  an  envelope  from  Mr.  Miller. 

(t).  Were  you  not  told  your  purpose  of  going  to 
see  the  doctor  ? 

A.  He  told  me  that  there  was  my  discharge 
papers,  yes. 

Q.     And  that  was  on  the  29th  of  May  \ 

A.  I  couldn't  say  it  was  on  the  29th.  I  think  it 
was  around  the  12th  or  13th. 
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Q.  That  was  before  yon  went  to  work  on  the 
Goucher  Victory,  wasn  't  it  ? 

A.  Yes,  May  29th  would  be  before  I  went  to 
work. 

Q.  And  the  reason  you  went  to  the  doctor's  office 
was  because  you  were  not  satisfied  with  the  form  of 
discharge  you  had  received  ? 

A.     That  is  not  true. 

Q.  Did  you  not  yourself  raise  the  question  of 
having  a  discharge  for  disability  rather  than  termi- 
nation, ordinary  termination?  A.     No. 

Q.     Who  raised  the  question? 

A.     About  being  discharged  for  disability? 

Q.     Yes. 

A.  I  was  told  by  Mr.  Miller  and  Mr.  Andahl 
that  I  was  going  to  be  terminated. 

Q.     When  was  that?  A.     Well 

Q.     In  the  month  of  April,  wasn 't  it  ? 

A.     Some  time  in  there,  yes. 

Q.     Then  you  were  terminated,  weren't  you? 

A.  I  don't  know.  I  don't  know  until  later  until 
this  come — after  going  to  Mr.  Thomas  to  find  out. 

Q.  Did  you  not  yourself  raise  the  question  of  the 
type  of  discharge  you  received?  A.     No. 

Q.     You  did  not? 

A.     I  did  raise  about  this  piece  of  paper  here. 

Q.     I  am  not  concerned  about  that.  [40] 

A.     I  would  like  to  have  you  read  it. 

The  Court :     I  did  not  hear  your  last  remark. 

The  Witness:     I  did  complain  about  this. 
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The  Court:  Did  you  refer  to  Mr.  Belcher  in  that 
statement,  "I  would  like  to  have  you  read  it  .'" 

The  Witness:     Anybody,  yes.    This  is  the  only 

one  I  could  say. 

Q.     \\r  Imii  was  your  arm  injured  I 

A.     You  mean,  when  I  went  in  to  that  doctor? 

Q.  The  occasion  when  you  went  to  the  Marine 
Hospital. 

A.      I   would  say  about  the  20th  of  December. 

Q.     Of  what  year?  A.     1947. 

Q.     Had  you  not  had  any 

Mr.  Garland:  If  your  Honor  please,  I  believe 
the  witness  is  mixed  up  as  to  years. 

The  Witness:     What  is  that  >. 

Mr.  Garland:  I  believe  you  are  mixed  up  as  to 
your  years. 

The  Court:  I  will  try  to  have  in  mind  that  pos- 
sibility, but  you  may  bring'  that  out. 

Q.  Can  you  explain  why  you  did  get  a  discharge 
for  disability  it'  you  bad  not  had  any  injury  prior 
to  the  date  of  your  discharge  \ 

A.     Ask  that  again.  [41] 

The  Court :     Read  the  question. 

(Last  question  read  by  reporter.) 

The  Witness:     This  is  getting  me — there  are  - 
many  angles  I  am  getting  at,  I  don't  know  how  to 
answer  them. 

The  Court:     Read  the  question  again. 
(Last  question  read  by  reporter.) 

The  Witness:     No. 
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The  Court :  I  think  this  is  produced  by  the  wit- 
ness misstating  the  year.  That  seems  obvious,  and 
why  don't  you  act  accordingly. 

Mr.  Belcher :     Pardon  me,  Your  Honor. 

Q.  Was  it  in  December,  1946  that  you  got  the 
arm  injury? 

A.  That  is  when  I  had  the  injury.  You  mean 
when  I  struck  the  door  of  the  ship  ? 

Q.  Whatever  injury  it  was  that  you  were  finally 
discharged  on  account  of  disability. 

A.     If  that  is  what  it  was,  I  think  it  was  1946. 

Q.  After  you  were  first  informed  that  you  were 
going  to  be  terminated,  what  was  said  to  you? 

A.     What? 

Q.    What  was  said  to  you  ? 

A.     Did  you  say, ' '  What  does  that  do  "  ? 

Q.     What  was  said  to  you  ?  [42] 

A.     This  was  sent  to  me  here. 

Q.  I  understood  you  to  say  that  you  knew  some- 
time in  April,  that  somebody  told  you  that  you  were 
going  to  be  terminated  ? 

A.  21  April,  that  is  what  it  says  right  here,  from 
John  Miller. 

Q.  Did  you  not  at  that  time  make  inquiry  as  to 
the  type  of  discharge  you  were  to  get  ? 

A.  I  said,  "Well,  what  is  the  hurry  about  dis- 
charging me?  I  have  leave  time  coming.  Why  not 
wait  a  little  while?"  I  understood  at  that  time  that 
if  you  were  in  the  service  five  years  that  you  would 
have  retirement  pay  coming  in,  so  I  told  them,  Mil- 
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ler  and   Emdahl  both  were  there,  and   they  said, 

''We'll  let  you  stay  until  your  five  years  is  up." 

Q.     When  would  that  he? 

A.  I  went  to  work  Oil  May,  1942  and  that  would 
be  May,  1949. 

Q.     1947?  A.     1947,  I  mean. 

Q.  And  that  was  nearly  two  months  before  you 
went  to  work  on  the  Goucher  Victory,  wasn't  it? 

A.     Well,  I  went  to  work  on  the  10th  of  July. 

Mr.  Belcher:     No  further  questions. 

The  Court:     You  may  be  excused. 
(Witness  excused.)  [43] 

The  Court:     Call  the  plaintiff's  next  .witness. 

Mr.  Garland  :     We  rest,  Your  Honor. 

The  Court:     Does  anyone  offer  this  discharge? 

Mr.  Garland:  I  intended  to  offer  it,  yes  Your 
Honor. 

Mr.  Belcher:     No  objection. 

The  Court :     It  is  admitted. 

(Plaintiff's  Exhibit  1  received  in  evidence.) 

Mr.  Garland:  If  it  is  going  to  be  admitted,  I 
would  like  to  put  the  witness  back  on  the  stand  and 
identify  the  other  papers  with  this  exhibit. 

The   Court:     That  may  be  done,  but  you  could 
have  kept  them  together  originally. 
Mr.  Garland:     I  thought  it  would  save  time. 

(4-13-48  Letter  marked  Plaintiff's  Exhibit  2 
for  identification.) 

The  Court:  The  Court  will  disregard  the  state- 
ment <if  counsel  that  plaintiff  rests. 
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Mr.  Belcher:     No  objection.  [44] 

WILLIAM  P.  THORNTON 

Redirect  Examination 
(Continued) 
By  Mr.  Garland: 

Q.  Showing  you  Plaintiff's  Exhibit  2,  was  that  a 
letter  that  you  received  the  same  time  you  received 
your  discharge?  A.     No. 

The  Court :  Is  that  the  letter  you  received  at  the 
same  time  you  received  your  discharge  ? 

The  Witness:     Yes. 

Mr.  Garland :     I  offer  Exhibit  2. 

Mr.  Belcher:     No  objection. 

The  Court:     Admitted. 

(Plaintiff's  Exhibit  2  received  in  evidence.) 

(Application    for    Refund   marked    Defend- 
ant's Exhibit  A- 1.) 

« 

Recross-Examination 
By  Mr.  Belcher : 

Q.  You  are  being  handed  a  paper  marked  for 
identification  as  Defendant's  Exhibit  A-l.  Do  you 
see  your  signature  on  that  ?  [45] 

A.     Yes,  sir. 

Q.  That  was  filled  out  in  full  before  you  signed 
it,  wasn't  it? 

A.  This  was  filled  out  in  full,  just  my  signature, 
yes. 

Mr.  Belcher :     I  offer  that  in  evidence. 

Mr.  Garland :     No  objection. 
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The  Court:    Admitted. 

(Defendant's  Exhibit  A-1  received  in  evi- 
dence.) 

Mr.  Belcher:     Nothing  further. 
Mr.  Garland:    Nothing  further. 

The  Court :     You  may  step  down. 
(Witness  excused.) 

Mr.  Garland  :     Plaintiff  rests. 

The  Court:  Those  connected  with  this  case  are 
excused  until  2:00  o'clock  this  afternoon  and  may 
now  retire.  Court  will  be  in  recess  until  2:00  o'clock 
this  afternoon. 

(At  12:00  o'clock  p.m.,  Wednesday,  June  22, 
1949,  proceeding's  recessed  until  2:00  o'clock 
p.m.,  Wednesday,  June  22,  1949.)  [46'] 

June  22,  1949—2:00  o'Clock  P.M. 

The  Court:     In  the  case  on  trial,  the  defendant 

may  now  proceed. 

Mr.  Belcher:  For  the  preservation  of  the  record, 
if  Your  Honor  please,  we  renew  our  motion  to  dis- 
miss at  this  time  for  the  reason  and  upon  the 
ground  that  the  testimony  of  the  plaintiff  himself 
plearly  shows  that  he  comes  within  the  provisions 
of  the  exception  under  the  Tucker  Act,  that  he  was 
an  officer  of  the  United  States,  and  therefore  our 
motion  should  he  granted. 

The  Court:  I  feel  more  inclined  to  the  course  of 
reserving  final  ruling  on  this  motion  now  than  1  did 
when  it  was  made  he  tore.    I  have  considered  some 
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of  these  authorities  and  if  counsel  requests,  the 
Court  at  the  close  of  all  the  evidence  will  give  fur- 
ther consideration  to  the  matter.  I  will  wish  all  the 
light  that  you  can  throw  upon  the  question  of 
whether  or  not  this  sort  of  an  employee  is  within 
the  meaning  of  the  law  an  officer  of  the  United 
States. 
You  may  proceed.  [47] 

ROSCOE  G.  THOMAS 

called  as  a  witness  by  and  on  behalf  of  defendant, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Belcher: 

Q.     Will  you  state  your  name,  please? 

A.     Roscoe  Gr.  Thomas. 

Q.     You  are  a  little  hard  of  hearing'? 

A.    A  little  bit. 

The   Court:     Is  he   as  hard  of  hearing  as  the 
other  witness  was? 

Mr.  Belcher:     Not  quite,  but  nearly. 

The   Witness:     I    believe,    Your   Honor,    I    can 
hear  them  all  right. 

Q.     What  is  your  occupation? 

A.     I  am  employed  now  as  an  employee  relations 
assistant  at  the  Seattle  Port  of  Embarkation. 

Q.     And  in  July,  1947,  what  was  your  capacity? 

A.     At  that  time,  I  was  the  Chief  of  the  Ma- 
rine   Crewing   Section,   which   is   the    employment 
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office  for  Marine  personnel  a1  the  Seattle  Port  of 

Embarkation. 

Q.  As  such,  I  will  ask  you  whether  ot  qoI  you 
were  [48]  the  custodian  <»f  records  of  thai  depart- 
ment? A.     Yes,  sir. 

Q.     Do  you  know  a  John  W.  Miller? 

A.     Yes,  sir. 

Q.     At  that  time;  what  was  his  occupation  I 

A.  He  was  my  assistant  in  charge  of  employing 
men  in  the  deck  department,  especially,  1  believe. 

Q.  Will  you  explain  to  the  Court  the  method 
of  operation  under  the  rules  and  regulations  that 
have  been  established  as  to  how  employment  is  ob- 
tained through  that  section? 

A.  In  order  to  obtain  employment  aboard  the 
ships  at  the  Seattle  Port  of  Embarkation,  it  is  nec- 
essary to  submit  an  application  and  have  a  physical 
examination,  be  checked  by  the  Intelligence  and 
Security  Division,  and  have  fingerprints  taken  and 
fill  out  papers  pertaining  to  income  tax,  and  I  be- 
lieve there  is  some  others  which  I  have  left  out. 
There  is  a  very  lengthy  routine  a  person  has  to 
go  through  to  be  employed. 

Q.     Each  employee  has  a  file  that  you  call  what  I 

A.  We  call  it  either  the  201  or  personnel  file. 
One  thing-  I  omitted,  a  person  has  to  take  the  oath 
of  office  and  sign  an  anti-strike  affidavit  when  he 
is  employed. 

Q.  That  is  applicable  to  employees  aboard  ships, 
those  vessels  that  were  assigned  to  the  Army  \ 
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A.     Yes,  sir. 

Q.  Do  you  have  the  201  file  covering  the  plain- 
tiff in  this  case?  A.     Yes,  sir. 

Q.     Do  you  have  it  with  you? 

A.  I  believe  it  is  on  that  desk,  sir.  There  are 
two  of  them  there.  One  is  his  payroll  file  and  one 
is  his  201  file. 

Q.  For  the  purpose  of  refreshing  your  recol- 
lection, you  may  examine  this  file,  which  I  un- 
derstand was  kept  by  you,  under  your  supervision? 

A.     Yes. 

Q.  With  reference  to  the  employment  record  of 
the  plaintiff  in  this  case?  A.     Yes,  sir. 

Q.  The  employment  record  of  Captain  Thorn- 
ton, William  P.  Thornton?  A.     Yes,  sir. 

Q.     When  was  he  first  employed? 

A.     Well,  it  was  in  1942. 

Q.     What  time  in  1942? 

A.     I  believe  it  was  the  8th  of  May,  1942. 

Q.     Does  that  show  where  he  was  employed  1 

A.  Yes,  sir.  He  was  employed  as  First  Mate, 
Transportation  Corps,  Seattle  Port  of  Embarka- 
tion. Seattle,  Washington,  Army  Transport  Service, 
United  States  harbor  boat,  Pacific  Monarch. 

Q.  When,  if  at  all,  was  he  discharged  from  that 
ship  \  A.     On  the  17th  of  June,  1942. 

Q.     What  was  his  next  employment? 

A.  June  23,  1942,  employed  as  Third  Officer, 
Quartermaster  Corps,  Ninth  C.  A.,  San  Francisco, 
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California.,  Army  Transport  Service,  Seattle,  Wash 

ington,  Vessel  Manning  Cadre. 

Q.    Is  that  commonly  known  as  YMC? 

A.     Yes,  sir,  VMC. 

Q.    When  was  his  licxi  employment) 

A.  On  .July  7th,  1942,  he  was  transferred  and 
had  a  change  of  status  to  Master  of  the  I'.s.a.t. 
Funston. 

Q.     When  was  that  terminated? 

A.  That  was  terminated  by  his  transfer  8  Sep- 
tember, 1942,  to  Master  of  the  U.S.A.T.  O'Hara. 

Q.     Then  what  was  the  next  employment  ? 

A.  He  was  transferred  and  had  a  change  of 
status  in  29  December,  1942.  1  have  left  out  one.  sir. 
On  September  5,  1942,  he  was  transferred  to  Firsl 
Officer  on  the  Vessel  Manning  Cadre.  Then  the  next 
one  was  the  one  I  started  to  read.  He  was  trans- 
ferred to  Third  Officer  on  the  Silverado,  29  Decem- 
ber, 1942.  [51] 

Q.     And  after  that  f 

A.  13  April,  1943,  he  was  transferred  as  First 
Officer  on  the  Vessel  Manning  Cadre. 

Q.     And  that  was  on  the  same  ship? 

A.     I  beg'  your  pardon? 

Q.     That  was  the  same  ship  that  he  had  been  on  I 

A.  No,  he  came  from  the  Vessel  Manning  Cadre 
to  the  Silverado. 

Q.     Then  the  next  one? 

A.  From  there  he  went  to  Associate  Marine  Su- 
perintendent, CAF  11.  IT  April,  1943. 
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Q.     Then  the  next  one  ? 

A.  The  next  one  was  to  the  training  ship  Si- 
erra, 15  June,  1943,  in  the  same  capacity,  but  a 
different  assignment. 

Q.     What  is  the  next  one? 

A.  The  next  was  to  Pilot  of  the  Sierra,  16 
June,  1943. 

Q.     What  was  the  next? 

A.  Next  is  1  October,  1943,  First  Officer  at 
Large,  Vessel  Manning  Cadre,  Deck  Department. 

Q.     What  was  the  next? 

A.     That  was  part  of  the  Water  Division. 

Q.     And  the  next  one? 

A.  The  next  one  was  a  corrected  action,  cor- 
rected tli at  one  I  just  read,  changing  the  date  to  4 
October,  1943.  [52]  On  4  October,  1943,  he  was 
transferred  from  Pilot  on  the  Sierra  to  First  Of- 
ficer at  Large  in  the  AVater  Division,  Safety  and 
General  Service  Branch,  Vessel  Manning  Cadre, 
Deck  Department,  sub-section. 

Q.     What  was  the  next? 

A.  The  next  is  1  February,  1944.  He  was  trans- 
ferred to  Master  of  the  U.S.A.T.  Teapa. 

Q.     And  the  next  one? 

A.  The  next  is  16  February,  1944 — I  beg  your 
pardon,  that  is  a  duplication.  1  February,  1945, 
transferred  to  Second  Officer  of  the  U.S.A.T. 
Hoyle. 

Q.     What  was  the  next  one? 
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A.  13  April,  1945.  Thai  is  a  duplication,  too.  29 
June,  1945,  is  the  next  change. 

Q.  Wasn't  lie  made  Master  of  the  Boyle  OD 
April   13,  1945? 

A.  On  April  13,  1945,  there  was  a  reassignment 
action,  changing  him  from  Second  Mate,  salary 
$2818  per  annum,  to  Second  Mate,  to  serve  ;i- 
Ship's  Master  at  the  same  salary,  $2818. 

Q.      What    was  the  next   one? 

A.  The  next,  29  June,  1945,  when  he  was  trai in- 
ferred and  promoted  to  Master  of  U.S.A.T.  Sierra. 

Q.     And  following  that? 

A.  24  July,  1945,  he  was  transferred  and  pro- 
moted to  [53]  Master  of  the  U.S.A.  vessel   FS  31. 

Q.     Following  that? 

A.  There  seems  to  he  one  document  left  out 
here,  because  the  next  personnel  action  shows  him 
being  transferred  from  the  Q  137,  Chief  Officer, 
to  serve  as  a  Master  to  the  J  2139,  Chief  Officer. 

Q.     What  date  was  that  ? 

A.     That  is  the  4th  of  November,  1946. 

Q.     Then  what  followed  I 

A.  The  next  one  is  dated  7  December,  1946, 
transferred  from  the  J  2139  to  the  J  299. 

Q.     Then  what  followed? 

A.  The  next  is  the  transfer  January  22,  1947, 
from  the  J  299  to  the  T  45. 

Q.     Anything  further  \ 

A.  There  is  a  separation  action  for  disability 
effective  15  April,  1947.    At  the  time  he  was  sepa- 
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rated,  he  was  serving  as  Master  of  the  T  45.  Would 

you  like  me  to  read  the  remarks  on  that? 

Q.  No.  Tell  us  in  each  one  of  these  transfers, 
from  one  ship  to  another,  did  he  have  to  deal 
through  the  personnel  office?  A.     Yes,  sir. 

Q.     What  did  he  have  to  do? 

A.  As  a  matter  of  fact,  as  I  remember  it,  he 
worked  [54]  in  a  personnel  office  for  a  short  time. 
At  one  time  the  Water  Division  had  a  branch  of 
their  division  in  the  same  room  where  the  person- 
nel office  was.  We  worked  very  closely  together, 
as  I  remember  it.  He  was  working  at  one  of  those 
desks  where  men  were  appointed  and  transferred 
and  promoted,  and  so  forth  and  so  on.  In  order 
to  effect  all  of  these  actions  that  I  read  here,  every 
time  Mr.  Thornton  was  transferred  or  promoted 
or  changed  from  one  ship  to  another,  he  reported 
to  our  office  where  the  papers  were  made  out  and 
the  appointment  was  made. 

Q.  Of  your  own  personal  knowledge,  do  you 
know  whether  or  not  Captain  Thornton  was  fa- 
miliar, thoroughly  familiar,  with  the  rules  and 
regulations  with  respect  to  changes  of  position 
and  original  employment  and  discharge? 

A.  I  can  only  say  that  I  should  think  he  would 
have  been  thoroughly  familiar  with  it. 

Q.  Is  anybody  ever  employed  by  the  Army  or 
by  your  Marine  Crewing  Section  without  passing 
through  personnel? 

A.  Only  in  dire  emergencies,  when  ships  are 
overseas  and  it  is  necessary  to  put  on  an  essential 
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crew  member,  somebody  has  gotten  sick  or  some- 
thing overseas,  at  out-ports  occasionally,  never  in 

Seattle. 

Q.  You  spoke  of  his  being  separated  from  the 
service?  A.     Yes,  sir. 

Q.     What  date  was  that?  [55] 

A.     9  May,  1947. 

Q.     What  date  was  that  effective? 

A.  Thai  was  the  effective  date.  This  document 
was  prepared  on  the  28th  of  May,  1948. 

Q.  Tell  the  Court  something  about  the  prepara- 
tion of  that  document  you  are  just  speaking  of.  A 
notice  of  separation,  is  it? 

A.  This  document  is  the  notification  of  per- 
sonnel action.  The  date  of  the  document  is  28 
May,  1948.  It  is  addressed  to  William  P.  Thorn- 
ton through  the  Superintendent  of  the  Water  Di- 
vision, Seattle  Port  of  Embarkation,  nature  of  ac- 
tion, separation  disability,  effective  date  9  May, 
1947. 

Q.     How  many  copies  of  that  are  made? 

A.     I  believe  live  copies  are  made. 

Q.     What  becomes  of  them? 

A.  The  original  goes  to  the  individual  con- 
cerned, and.  then  there  are  other  copies  for  the  pay- 
roll file,  201  file,  the  Civil  Service.  That  is  about 
five,  I  believe. 

Q.  In  this  instance,  what  date  was  Captain 
Thornton  notified  of  his  separation  from  the 
service. 
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A.  As  to  this  particular  document  in  Captain 
Thornton's  case,  I  couldn't  say,  but  I  can  only 
say  that  the  practice  is  to  mail  these  out  practically 
immediately  after  they  are  made. 

The  Court :     Court  is  recessed  five  minutes.  [56] 

(Recess.) 

Q.  Before  the  recess,  you  examined  the  201  file 
of  Captain  Thornton  and  you  testified  concerning 
the  separation  from  service.  I  think  you  gave  the 
date  of  May  28.   Have  you  got  your  file  with  you? 

A.     No,  sir,  it  isn't  here  now. 

Q.     Where  is  it? 

A.     I  left  it  here,  sir. 

Q.     What  did  you  do  with  it? 

A.     I  left  it  here. 

Q.     Is  that  the  file  you  had  before? 

A.    Yes,  sir. 

Q.  Now,  will  you  look  at  your  file  again?  Do 
you  understand  the  question? 

A.     Yes,  sir. 

Q.  You  testified  that  the  date  of  separation  was 
28  May,  1947? 

A.  That  was  the  date  of  the  corrected  separa- 
tion. 

Q.     What  was  the  date  of  separation? 

A.  The  original  separation  document  was  pre- 
pared on  the  15th  of  May,  1947,  effective  15  April, 
1947.  That  was  subsequently  corrected  on  the  28th 
of  May,  1948,  to  show  the  effective  date  of  sepa- 
ration as  9  May,  1947. 
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Q.  You  wrote  a  letter  dated  April  L3,  1948, 
Plaintiff's    Exhibit   2.     Will    you    examine    that, 

please?  A.     Yes,  sir.  [57] 

Q.  Does  that  refresh  your  recollection  of  the 
separation  of  Thornton  from  the  service? 

A.     1  don't  quite  get  the  question. 

Q.  In  that  letter  do  you  not  say,  in  effect,  that 
a  notice  of  separation  was  mailed  about  a  year 
ago?  A.     Yes,  sir,  that  is  right. 

Q.     What  is  the  date  of  the  letter  \ 

A.     The  date  of  the  letter  is  13  April,  1948. 

Q.  So  that  when  you  spoke  of  a  year  ago,  ymi 
meant  April,  1947?  A.     Yes. 

Q.  And  is  this  Exhibit  No.  1  which  has  been 
introduced  in  evidence  a  copy  of  what  yon  refer  to 
in  your  letter? 

A.  Yes,  this  is  a  copy  of  the  personnel  action 
which  was  prepared  on  15  May,  1947,  showing  sepa- 
ration for  disability. 

Q.  When  was  the  copy  prepared!  That  is  not 
a  duplicate  original  or  anything  of  that  kind,  is  it  I 

A.  No,  the  original — I  don't  know.  I  did  not 
actually  mail  the  original  myself,  so  I  can't  swear 
that  the  original  w^as  mailed. 

Q.  You  said  in  that  letter  on  the  13th  that  it 
was  mailed  a  year  ago? 

A.  That  was  the  assumption,  that  it  was  mailed, 
because  it  is  certainly  always  the  practice  to  mail 
out  [58]  employees'  copies  of  all  personnel  ac- 
tions. 
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Q.     Do  you  know  where  it  was  mailed  to? 

A.     Where  it  was  mailed  to? 

Q.     Yes. 

A.  It  was  mailed  to  the  same  address,  935  Sum- 
mit Avenue  North,  Bremerton,  Washington,  but 
I  didn't  type  the  letter  so  I  can't 

Q.  Let's  not  be  technical.  I  am  trying  to  get 
the  information  for  the  Court  as  to  what  trans- 
pired. 

A.  I  am  sure  that  this  separation  action,  the 
original  of  it,  was  mailed  to  Captain  Thornton, 
but  I  can't  swear  to  that  because  I  didn't  actually 
do  it  myself. 

Q.  Did  you  have  anything  to  do  with  the  appli- 
cation that  was  filed  by  Captain  Thornton  for  re- 
fund of  retirement  deductions? 

A.     Not  directly,  sir. 

Q.     Have  you  any  such  thing  in  his  201  file? 

A.  There  was  a  copy  of  the  retirement  appli- 
cation.   I  believe  that  that  has  been  taken  out. 

Q.     Is  that  the  one  I  took  out  of  his  file? 

A.     Yes. 

Q.  It  is  marked  Defendant's  Exhibit  A-l.  It 
constitutes  part  of  his  file,  does  it  not? 

A.     Yes,  sir. 

Q.  What  is  shown  as  the  date  of  separation 
there?  [59] 

A.  The  ending  date  is  the  15th  of  April.  It  is 
not  very  well  typed  here,  sir.  As  a  matter  of  fact, 
I  can't  read  the  year.   It  is  the  15th  of  April. 

Q.     Do  you  know  the  year? 
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A.     Yes,  it   was  1947. 

Q.    That  is  signed  by  Mr.  Thornton,  himself, 

it  not?  A.     Yes. 

Q.    And  in  making  application   to  the   pension 

board  for  refund  of  the  retirement  that  he  bad 
paid  in,  he  himself  stated,  did  he  not,  that  the 
date  of  separation  was  April  15,  1947? 

A.     Yes. 

Mr.  Belcher:     You  may  examine. 

Cross-  {Examination 
By  Mr.  Garland : 

Q.  Was  it  necessary  every  time  that  Captain 
Thornton  changed    from  one   position  to  another 

that  he  again  take  his  oath  and  again  be  finger- 
printed and  go  through  the  same  process  each  time 
he  was  changed  from  one  ship  to  another? 

A.     No,  sir. 

Q.  All  these  transfers  and  changes  and  so  forth 
only  required  the  one  processing,  isn't  that  right  \ 

A.  The  transfer  required  the  preparation  of 
personnel  [60]  action. 

Q.  Bnt  as  far  as  the  employee  himself  is  con- 
cerned, he  goes  through  no  more  physical  testa 
or  any  type  of  procedure  other  than  would  be 
noted  by  these  transfers,  isn't  that  right? 

A.     That  is  right. 

Q.  You  spoke  of  the  fact  that  he  had  t<»  he 
fingerprinted  and  lie  had  to  take  a  non-strike  oath 
and  a  few  other  things.    That  is  the  same  oath  that 
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is  given  to   an  ordinary   and  an  able-bodied   sea- 
man that  you  hire,  isn't  that  right? 

A.     Yes,  sir. 

Q.  Was  the  process  any  different  in  hiring  Cap- 
tain Thornton,  in  so  far  as  hiring  personnel  is  con- 
cerned in  your  department  than  it  would  have  been 
in  hiring  any  seaman? 

A.  Not  except  that  higher  qualifications  are  re- 
quired. 

Q.     In  what  way? 

A.  Qualifications  such  as  licenses  and  so  forth 
and  so  on,  ability. 

Q.  If  he  was  to  be  a  Mate,  a  Master  or  First 
Officer,  he  was  to  have  the  necessary  papers  as 
provided  by  the  different  government  bureaus  to 
hold  that  position?  A.     That's  right. 

Q.  What  papers  would  a  person  need  to  hold 
the  position  of  night  Mate  I 

A.  1  believe  at  that  time,  he  was  required  to 
have  [61]  Third  Mate's  papers. 

Q.  You  did  hire  people  at  that  time  without  any 
Mate's  papers  or  even  seaman's  papers  to  act  as 
night  Mate,  didn't  you? 

x\.     I  couldn't  say  as  to  that. 

Q.  You  have  at  times  so  hired  people,  have 
you  not?  A.     I  don't  know. 

Q.  Was  it  customary  in  sending  a  notice  of 
termination  to  a  person  who  has  terminated  to  also 
send  along  a  letter  of  transmittal  of  some  kind? 

A.     No,  sir. 
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Q.    Was  there  any  record  of  mailing  thai  went 

out  of  the  office,  to  whom  they  went? 

A.  No,  sir.  The  form  is  addressed  to  him  and 
is  put  in  an  envelope  and  [nailed. 

Q.  There  is  no  office  check  on  thai  except  it  is 
the  custom  of  the  business  to  do  that? 

A.     That's  right. 

Q.  Has  there  ever  been  any  time  that  employees 
have  been  hired  by  the  Marine  Superintendent's 
Office?  A.     Not  that  I  know  of. 

Q.  Does  that  office  have  that  power  to  hire 
employees?  A.    No. 

Q.     Were  the  night  Mates  processed  the  same  as 
all    other   persons,   so   far   as  yon   know,   who 
cured  their  positions?  [62]  A.     Yes,  sir. 

The  Court:  What  are  the  duties  of  night  Mate  I 
Is  it  anything  like  watchman  on  board  a  ship? 

The  Witness:  A  night  Mate  has  more  respon- 
sibility than  a  watchman.  He  is  the  relief  officer 
of  the  ship  and  there  are  times  when  there  is  no 
other  officer  on  the  ship.  At  that  time,  he  is  in 
charge  of  the  ship. 

Q.  Correct  me  if  I  am  wrong.  As  I  understand 
it,  the  regular  day  would  work  its  eight  hour  shift, 
then  they  would  all  go  home  and  leave  somebody 
in  charge  of  the  ship  and  that  would  be  the  night 
Mate,  is  that  right? 

A.     Not  necessarily,  it  could  be  that  way. 

Q.  Is  that  why  the  night  Mate  position  was 
originated,  so  the  other  officers  could  be  relieved  ? 
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A.  So  the  other  officers  could  be  relieved,  yes, 
sir. 

Q.  It  was  never  contemplated  that  the  night 
Mate  would  take  command  of  the  ship  and  run  it 
out  to  sea  or  anything  of  that  nature? 

A.     No,  sir. 

Q.  And  he  had  no  charge  of  the  loading  aud  un- 
loading of  a  ship  or  any  say  as  to  the  ship's  person- 
nel or  anything  of  that  nature? 

A.  Some  of  these  technical  questions  about  night 
Mates  I  am  not  too  familiar  with.  We  have  some 
other  people  you  are  going  to  call  here,  I  believe, 
who  can  answer  those  [63]  questions  better  than 
I  can. 

Q.  I  believe  you  got  your  years  mixed  up,  but 
at  one  time  in  your  testimony  you  stated  there  was 
a  correction  of  discharge  papers  on  the  28th  day 
of  May,  1948.  Did  you  mean  the  28th  of  May, 
1947?  Or  was  there  something  that  took  place 
on  the  discharge  in  May,  1948? 

A.  The  date  of  the  corrected  action  is  the  date 
that  it  was  prepared,  28  May,  1948,  that  is  a  cor- 
rection. This  instrument,  WD  50,  that  is  the  name 
of  the  personnel  action. 

Q.  What  was  the  nature  of  the  error  in  the  first 
action  ? 

A.  That  is  what  I  was  going  to  read.  This  in- 
strument, WD  50,  dated  15  May,  1947,  which 
showed  the  effective  date  15  April,  1947  COB— 
close   of   business,   that   means — correction   of   ini- 
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tial    separation    necessary    due    to    administrative 

error  in  fixing  the  effective  date  of  separation. 

(,).  What  department  of  the  government  is  your 
personnel  office  under  I 

A.    The  Department  of  the  Army. 

Q.     Is  that  in  turn  under  the  Secretary  of  War  I 

A.     He  was  formerly  called  Secretary  of  War. 

Q.  At  this  time,  was  he  called  Secretary  of  War 
in  1947?  A.     I  believe  he  was,  yes. 

Q.  Do  you  know  the  mechanics  by  which  that 
authority  [64]  of  his  was  finally  transmitted  until 
it  hired  the  stevedores  who  unloaded  the  ship-  I 
How  was  that  worked? 

A.  I  think  we  have  some  reference  books  here 
that  would  give  that  exactly,  but  I  will  try  to 

Q.     Are  you  familiar  with  it  yourself? 

A.     \   am   familial'  with  it,  yes,  sir. 

Q.  (Jo  ahead  and  explain  what  you  actually 
know  I 

A.  The  Constitution  of  the  United  States  dele- 
gates certain  appointing  authority  t<>  the  President 
for  hiring  employees  of  the  government  and  the 
President  in  turn  delegates  those  powers  to  the 
different  departments  and  the  departments  in  turn 
delegate  authority  on  down  through  the  chain  of 
command  to  the  appointing  officers  in  installations. 

Q.  You  finally  get  down,  I  suppose,  to  the  bot- 
tom where  some  stevedore  has  to  unload  the  ship, 
is  that  right?  He  would  be  about  the  last  one  on 
the  list  \ 
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A.  The  appointing  officer — in  cases  we  are  talk- 
ing about,  Marine  personnel,  there  is  one  appoint- 
ing officer  for  all  Marine  personnel  whether  they 
are  stevedores  or  captains  of  ships. 

Q.     Is  his  appointment  signed  by  that  officer"? 

A.     Yes,  sir. 

Q.  And  you  have  the  appointment  of  Captain 
Thornton  there  originally  in  his  record'?  [65] 

A.  I  imagine  he  has  the  original  of  it.  There 
is  a  copy  of  the  original  appointment  here  signed 
by  Wes  L.  Verd,  Captain,  Transportation  Corps, 
Assistant  Executive  Officer,  ATS,  October,   '42. 

Q.     Assistant  what? 

A.     Assistant  Executive  Officer,  ATS. 

Q.     Did  it  say  what  he  is  the  executive  officer  of? 

A.     ATS,  Army  Transport  Service. 

Q.  Is  there  anything  there  that  shows  it  is  a 
part  of  the  regular  Army  or  how  its  authority 
comes  out  of  the  Army'? 

A.  Well,  there  is  nothing  in  here  that  shows 
that. 

Mr.  Garland:  With  the  Court's  permission,  per- 
haps if  I  explain  what  I  am  after,  he  can  be  able 
to  answer  me.  For  the  purpose  of  this  case,  a  per- 
son is  or  is  not  an  officer,  depending  on  two  things : 
(1)  the  duty  that  he  does,  and  (2)  the  line  of  his 
appointment.  If  his  authority  comes  direct  from 
the  President,  from  the  cabinet  officer,  he  would  be 
an  officer  for  this  purpose.  A  stevedore,  I  don't 
think,  could  possibly  be  an  officer.    I  don't  believe 
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a   deck   hand   could,  but    mi   the  other   hand,   we 
couldn't  help  l)ni  call  an  ambassador  an  officer. 
Mr.  Belcher:     Is  counsel  arguing  the  case  now, 

if  Your  I  Conor  please  1 

Mr.  Garland:  I  am  just  trying  to  [66]  gel  an 
answer.  If  I  am  going  too  far,  I  would  be  glad  t<. 
be  stopped,  but  I  am  trying  to  gel  the  poinl  over 

to  tliis  man  so  I  can  get  the  mechanics. 

The  Court:  I  believe  you  should  find  <>ut  if 
the  witness  knows  and  then  turn  to  some  other 
witness    it'    he    does    not. 

Q.  Do  you  know  yourself  how  the  authority  is 
delegated  to  the  Captain  Verd  who  signed  the  ap- 
pointment ( 

Mr.  Belcher:  My  next  witness  is  going  t<>  detail 
all  of  that,  if  Your  Honor  please. 

Mr.  Garland:  I  shall  withdraw  the  question. 
That  is  all. 

Mr.  Belcher:  I  think  the  Court  will  take  judicial 
notice  of  the  fact  that  the  Secretary  of  War  is  a 
cabinet  officer  who  is  appointed  by  the   President. 

Mr.  Garland:    Yes. 

The  Court:  Both  sides  feeling  that  the  Court 
should,    I    announce   to   you   that   the   Court    will. 

The  witness  may  be  excused. 

(Witness  excused.) 
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EALPH  JAY 

called  as  a  witness  by  and  on  behalf  of  defendant, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [67] 

Direct  Examination 
By  Mr.  Belcher: 

Q.     Will  you  state  your  name,  please? 

A.     Ralph  Jay. 

Q.     Where  do  you  live? 

A.     2922  Alki  Avenue,   Seattle,   Washington. 

Q.     What  is  your  occupation? 

A.  Deputy  Chief  of  civilian  personnel  for  the 
Seattle  Port  of  Embarkation,  Seattle,  Washington. 

Q.     And  have  been  for  how  long  a  period  of  time? 

A.     Approximately  February  1st,  1948. 

Q.     In  1947,  what  was  your  occupation? 

A.  I  was  Certifying  Officer  for  the  Seattle  Port 
of  Embarkation. 

Q.  As  such,  state  whether  or  not  it  was  your 
duty  to  certify  Army  payrolls? 

A.  Yes,  sir,  for  all  civilian  employees,  not  the 
military. 

(Time  sheet  marked  Defendant's  Exhibit  A-2 
for  identification.) 

Mr.  Belcher:  I  ask  the  Court  that  I  might  with- 
draw the  original  and  furnish  certified  copies  of  the 
payroll  in  this  particular  instance. 

The  Court :  If  the  certified  copy  is  a  [68]  photo- 
stat, that  request  will  be  granted  upon  condition  that 
a  white  background  photostat  be  furnished.  Some- 
times  the   Army  particularly   wants   to   furnish   a 
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black   background   photostal   and   thai   will  qoI   be 

accepted  by  the  Court  as  a  substitute. 

(,).  In  1947,  you  Bay  you  were  the  certifying 
Officer  '.  A.     Yes,  sir. 

The  Court:  In  thai  connection,  what  is  it  you 
usually    certified? 

The  Witness:    Certified  to  the  correctness  of  pay- 
rolls  and    payments   made   to  civilian    employ* 
purely  salary  and  wages,  qo  purchases  of  material. 

Q.  Mr.  Jay,  you  have  been  handed  some  paper- 
marked  for  Identification  as  Defendant's  Exhibil 
k-21 

A.     I    have   A-2  only,  sir. 

Q.     Can   you   state   what   they   arc  \ 

A.  This  is  the  time  sheet  for  night  Mate  and/or 
night  engineer,  Seattle  Port  of  Embarkation.  It  is 
a  certified  true  copy,  I  should  say. 

(Informal  buck  slip  marked  Defendant's  Ex- 
hibit A-3  for  identification.) 

(j).     Exhibit  A-3,  did  you  ever  see  that  before  .; 
A.      I   have,  yes,  sir. 

Q.     As  the  certifying  officer,  did  you  or  did  you 
not   [(>!)]  certify  those  payrolls  1 
A.    Covering  these  time  sheets! 
Q.     Yes.  A.     I  did  not. 

Q.     You  did  not?  A.     Xo,  sir. 

Q.     Why1 

A.     It  would  constitute  an  illegal  payment. 
Mr.  Garland:     I  object  to  the  answer  as  a  con- 
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elusion  of  the  witness.     That  is  what  this  lawsuit 

is  about. 

Q.     That  was  your  reason  for  refusal? 

The  Court:  He  can  state  what  his  reasons  were 
for  not  certifying,  and  you  can  inquire  about  the 
facts  concerning  his  action  in  connection  with  that 
detail.     The  Court  overrules  the  objection. 

Q.  How  long  have  you  been  in  government 
service?  A.     February  1st,  1944. 

Q.  Who  is  the  cabinet  officer  in  charge  of  the 
Army  operations  at  the  Port  of  Embarkation'? 

A.     At  this  time,  the  Secretary  of  the  Army. 

Mr.  Garland:  I  object  to  that.  This  witness  is 
not  qualified  to  answer  questions  concerning 

Mr.  Belcher:     I  asked  for  the  cabinet  officer. 

Mr.  Garland:  I  still  believe  this  is  [70]  not  the 
correct  way  to  prove  who  was  a  cabinet  officer. 

Q.     The  Secretary  of  War,  was  it? 

A.     At  this  time,  it  is  the  Secretary  of  the  Army. 

Q.     I  am  talking  about  1947? 

A.     The  Secretary  of  War  at  that  time,  yes,  sir. 

The  Court:     The  objection  is  overruled. 

Q.  Do  you  know  anything  about  the  delegation 
of  authority  by  the  Secretary  of  War,  gleaned  from 
any  instructions  or  orders  or  Statutes  or  anything 
of  that  kind?  A.     To  make  appointments? 

Q.     Yes. 

A.  The  original  delegation,  or  the  one  in  effect, 
was  Order  C,  of  1946. 

Q.     Order  C  of  June  6,  1946? 
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A.      Yes,  sir,  and   amended. 

(L).     Who  was  thai   order  issued  by1 

A.    Secretary  of  War.    Thai  was  later  amended 
by  Order  E,  I  believe,  August  of  1946. 

Q.     By  whom  was  thai  signed  \ 

A.     The  Secretary  of  War. 

Q.     To  whom  was  the  authority  delegated  1 

Mr.  Garland:  I  think  the  delegation  would  Bpeak 
for  itself  and  would  be  the  besl  evidence. 

Mr.  Belcher:  I  do  not  have  them  here,  Your 
Honor.     I   did  not  anticipate  that.  [71] 

Q.  Mow  long  would  it  take  you  to  furnish 
those? 

A.  We  can  probably  have  them  this  evening.  We 
could  tomorrow. 

The  Court:     The  objection  is  sustained. 

Q.  Do  you  know  generally  how  that  authority 
is  delegated? 

Mr.  Garland:     Same  objection. 

The  Court:  That  is  sustained.  You  can  ask  him 
if  he  did  anything  pursuant  to  that  authority,  in 
execution  thereof,  himself,  and  you  can  ask  him 
what  he  did. 

Q.  Will  you  have  them  with  you  tomorrow 
morning?  A.     Yes,  sir. 

Q.  A  white  background  certified  copy  of  Order 
C  of  June  6,  1946,  and  Order  E  of  August  2,  19461 

A.     Yes,   sir. 

Mr.  Belcher:  That  is  the  extent  of  our  evidence 
for  the  purpose  of  showing  that  this  man  is  an 
officer  of  the  United  States. 
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The  Court:     That  is  the  plaintiff  in  this  case! 

Mr.  Belcher:  Yes,  Your  Honor.  With  the  ex- 
ception of  the  introduction  of  those  two  documents, 
the  rest  is  covered  by  the  law. 

The  Court:  Do  you  wish  to  cross-examine  as 
far  as  this  witness  has  gone  now?  [72] 

Mr.  Garland:  No.  I  will  go  further  and  stipu- 
late that  any  certified  copies  of  such  orders  may  be 
introduced  without  further  identification.  We 
would  like  to  move  this  to  the  Court  and  not  have 
the  witnesses  come  back. 

Q.  Will  you  also  produce  tomorrow  morning  a 
photostatic  copy  of  the  same  type  of  circular, 
25-35-16,  dated  November  7,  1947? 

A.  Yes,  sir.  Would  it  necessarily  have  to  be  a 
photostat?    Can't  we  submit  an  original? 

Q.  The  trouble  is,  we  can't  put  your  original  in 
if  it  is  your  original  record. 

A.     We  may  have  available  copies  for  the  Court. 

The  Court:  He  was  trying  to  explain  that  he 
might  have  a  copy  that  was  made  otherwise  than 
by  a  photostating  machine. 

Mr.  Belcher :     If  that  is  satisfactory  to  the  Court. 

The  Court:  It  is  only  where  photostats  are  used 
that  I  made  my  remark  previously. 

Q.  Instead  of  photostatic  copies  of  these  two 
other  circulars  and  this  third  one  you  spoke  of, 
will  you  have  them  certified  as  true  copies? 

A.  These  will  be  the  action  copies,  the  same  as 
are  furnished  by  the  Secretary  of  War,  the  same 
as  they  are  distributed. 
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The  Court:  I  think  counsel  was  [7:;]  asking  you 
to  exercise  caution  to  sec  thai  by  proper  authority 
there  is  a  certification  thai  the  document  you  pre 
sent  is  certified  by  proper  authority  to  be  a  true 
and  correct  copy.  I  think  counsel  wanted  to  be 
sure  it  would  not  be  subject  to  the  objection  thai 
the  copy  is  an  unauthenticated  copy  thai  may  or 
may  not.  be  official.  I  believe  that  is  the  caution 
counsel  was  asking  you  to  apply. 

Mr.   Belcher:     That   is  all. 

The  Court:     You  may  examine. 

Cross-Examination 
By  Mr.  Garland: 

Q.  The  Order  C  of  l<)4(i  and  Order  E  of  1946 
Which  came  from  the  Secretary  of  War's  of 
which  you  have  testified  you  will  cuter  here  tomor- 
row, are  they  the  same  orders  that  apply  to  the 
hiring  of  a  seaman  as  to  the  hiring  of  Captain 
Thornton? 

A.  It  is  the  delegation  of  authority  from  the 
office  of  the  Secretary  of  War  through  the  chain  of 
command  to  the  commander  of  the  installation.  In 
our  particular  case,  it  would  be 

Q.  It  would  be  the  same  authority  that  allows 
you  to  hire  your  janitor  as  allows  you  to  hire  your 
sea  captains'? 

A.  To  make  appointments,  to  perform  the  du- 
ties of  tiie  [74]  installation. 

Q.     Does  that  make  your  answer  yes? 

A.     Will   you    repeat   the   question  \      I    tried   to 
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make  it  clear.  The  reason  I  qualified  it  is  because 
Order  C  would  apply  to  an  inland  installation  where 
there  would  be  no  shipside  employees.  They  give 
authority  to  the  installation  commander  to  make 
appointments  and  to  delegate  his  authority. 

Q.  Are  there  any  other  orders  that  delegate  any 
authority  to  the  head  of  the  department? 

A.     Not  that  I  recall. 

Q.  So  he  hires  his  janitors  under  that  same  au- 
thority, as  well  as  hiring  sea  captains  under  that 
authority  I  A.     That  is  right. 

Q.  A  sea.  captain  is  in  common  parlance  called 
a  civilian  employee?  A.     Yes,  sir. 

Mr.  Garland:     That  is  all. 

The   Court:     You   may   step   down. 

(Witness  excused.) 

Mr.  Belcher:     The  defendant  rests. 

The  Court:  Do  you  have  any  rebuttal  with 
which  you  can  go  forward  at  this  time  ? 

Mr.  Garland:  I  would  like  to  ask  counsel  for 
the  United  States  if  they  have  the  [75]  ship's  log 
here.  I  subpoenaed  it,  and  I  would  like  to  get  the 
Goucher  Victory's  log  in  to  show  he  worked  those 
times. 

Mr.  Belcher:  There  isn't  any  dispute  about  that. 
We  have  offered  the  payrolls  to  show  it. 

Mr.  Garland:     No  further  evidence. 

Mr.  Belcher:  I  want  to  offer  the  last  two  ex- 
hibits, A-2  and  A-3. 

Mr.   Garland:     I   object  to   A-3  unless   there   is 
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stricken  from  A-.°>  thai  portion  which  says  il  is 
void,  which  would  be  a  conclusion,  could  nol  be 
testified  to,  and  could  not  come  in  a  written  instru- 
ment. It  is  self-serving,  and  thai  portion  of  it 
which  says  ii  is  void  should  be  Btricken. 

The  Court:  When  was  the  objected  to  statement 
entered  on  the  document*?  Has  it  been  proved  as 
to  how  it  got  on  there? 

Mr.  Belcher:  Fes.  The  witness  testified  he 
voided  it  as  certifying  officer. 

The  Court:  Did  he  do  it  at  the  time  in  question 
when  the  work  was  done? 

Mi-.  Belcher:     That  is  my  understanding.  [7(J] 

RALPH  JAY 

Redirect  Examination 
(Continued) 
By  Mr.  Belcher: 

Q.     When   did  you   put  the  word   "void"  on    it .; 

A.  At  the  time  the  time  sheet  was  presented  to 
the  payroll  office. 

The  Court:  Approximately  when  was  it  with  ref- 
erence to  the  alleged  doing  by  the  plaintiff  of  the 
work  for  which  he  sues  here? 

The  Witness:  The  work  was  performed,  begin- 
ning 10  July  through  31  July.  They  were  the  two 
time  sheets  which  1  voided.  That  was  early  in 
August,  I  would  say  the  first  few  days  of  August, 
the  first  week.    I  can't  remember  exactlv. 
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Q.  At  that  time,  they  were  submitted  to  you 
for  certification  % 

A.  Yes,  sir.  At  the  time  they  were  submitted  to 
me  for  payment,  I  voided  them  because  the  man  had 
not  been  appointed. 

Mr.  Garland:  If  it  is  after  the  work  was  done, 
it  is  still  self-serving  as  far  as  the  government  was 
concerned. 

The  Court:  If  it  was  part  of  his  duty— do  you 
admit  he  did  it  as  part  of  this  witness's  [77]  duty  in 
connection  with  the  payroll  % 

Mr.  Garland:  If  he  will  so  testify.  I  believe 
that  is  his  testimony. 

Q.  Did  you  do  that  in  performance  of  your  usual 
duties  as  certifying  officer  %  A.     I  did. 

Q.  And  at  the  time  the  payrolls  were  submitted 
to  you? 

A.     Immediately  upon  presentation  to  me. 

The  Court:  The  objection  is  overruled.  De- 
fendant's Exhibit  A-2  and  A-3  are  admitted. 

(Defendant's  Exhibits  A-2  and  A-3  received 
in  evidence.) 

(Witness  excused.) 

Mr.  Belcher:  I  just  want  to  explain  this  so  that 
there  won't  be  any  misunderstanding.  Our  motion 
to  dismiss  is  based  upon  the  fact  that  this  suit  was 
brought  under  the  Tucker  Act  which  distinctly  pro- 
vides that  this  Court  is  without  jurisdiction  of  suits 
of  a  civil  nature  for  salaries,  wages,  and  commis- 


VS.  WUUa/m  I*.  Thornton  111 

sinus,  I  think  is  the  way  it  reads,  of  officers  of  the 
United  States. 

[t  looks  rather  inconsistent,  perhaps,  to  show  thai 
the  payrolls  were  voided  and  al  the  same  [7K]  time 
claim  thai  he  was  an  officer  of  the  United  state-, 
hut  that  proof  is  offered  merely  for  the  purpose  of 
Bhowing  why  the  demand  which  they  plead  was  re- 
fused. I  don't  want  to  get  this  too  confused.  It 
is  not  an  inconsistent  position,  as  I  see  it.  and  for 
that  reason  I  am  not  offering  any  evidence  at  all 
to  show  the  things  leading  up  to  the  employmenl 
or  the  alleged  employment.  The  man  worked,  there 
is  no  question  about  that. 

The  Court:  I  understood  there  was  to  he  some 
more  evidence  received  here  tomorrow. 

Mr.  Belcher:  There  will  not  he  any  further  evi- 
dence unless  counsel  wants  him  hack  for  CTOSS- 
examination.   T  understood  lie  waived  that. 

Mr.  Garland:  I  waived  the  right  to  cross- 
examine. 

The  Court:  What  is  the  use  of  presenting  evi- 
dence unless  the  Court  is  to  consider  it  '.  [do  not 
Avish  to  make  any  ruling  in  the  case  until  all  the 
evidence  is  in. 

Mr.  Belcher:  As  I  said,  the  pupose  of  that  evi- 
dence is  merely  for  the  purpose  of  showing  to  Four 
Honor  that  this  man  is  as  we  claim,  if  he  was  prop* 
erly  hired,  an  officer  of  the  United  States,  and  that 
this  Court  has  no  jurisdiction  over  this  proceeding. 

The  Court:  I  will  state  in  addition  [79]  that  if 
the  Court  can  he  aided  in  determining  this  question 
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by  that  further  evidence,  the  Court  is  not  going  to 
determine  this  question  until  the  Court  has  the 
benefit  of  that  further  evidence.  It  may  be  that  in 
your  opinion  that  remark  of  the  Court  is  not  re- 
sponsive. I  do  not  see  any  such  evidence  before  the 
Court  yet  as  that  which  you  claim  is  manifested  in 
this  further  written  data  that  you  expect  to  present 
to  the  Court  tomorrow. 

Mr.  Belcher :  It  comes  then  to  a  pure  question  of 
law,  and  the  case  turns  upon  the  question  as  to 
whether  or  not  this  man  is  an  officer  of  the  United 
States. 

The  Court:  The  Court  will  have  further  hear- 
ings in  this  case  tomorrow  morning,  and  in  the 
meantime,  I  ask  all  of  you  to  consider  whether  or 
not  this  case  is  different  from  others,  that  where 
one  may  mistake  his  legal  basis,  but  if  his  facts 
arc  the  same  and  if  the  facts  entitle  him  to  any  re- 
lief, whether  he  claims  under  the  right  law  or  not, 
is  entitled  to  as  much  relief  as  if  he  had  not  said 
anything  about  the  wrong  law"?  The  thing  which  the 
Court  would  be  concerned  with  here  is  whether  or 
not  he  is  entitled  on  the  facts  proved  to  any  relief 
under  any  law,  whether  he  declared  under  the  right 
law  or  not,  unless  he  waives  all  rights  [80]  accruing 
to  him  under  any  and  all  laws  except  the  one  he 
has  declared  on.  I  ask  you  to  consider  all  of  those 
things  as  well  as  the  point  you  make. 

Mr.  Belcher:  I  don't  believe  that  is  a  matter  of 
defense.  Our  motion  is  directed  strictly  to  the 
jurisdictional  question.    It  has  embarrassed  me  con- 
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siderably  to  be  forced  to  offer  evidence  here  it'  the 
Courl  eventually  determines  thai  ii  does  aol  have 
jurisdiction.  The  sole  question  in  my  mind  is  as 
to  whether  this  ( Jourl  is  going  to  follow  the  Supreme 
Courl  of  the  United  States  and  the  Fifth  Circuit 
and  the  Ninth  Circuil  in  determining  thai  the  dis- 
trict courts  do  not  have  jurisdiction  of  suits  of  this 
type. 

It  leaves  me  in  the  position,  Your  Honor,  where 
I  can't  in  one  breath  claim  this  man  is  an  officer  of 
the  CJnited  States  for  the  purpose  of  this  motion 
and  then  come  in  and  show  that  he  is  not  entitled 
to  be  paid  because  he  was  nol   properly  appointed. 

The  Court:  I  will  say  this  to  both  sides,  and  you 
may  consider  it  until  tomorrow  morning.  In  tin- 
case,  like  any  other,  if  there  is  any  way  under  the 
law,  any  law  by  which  this  man  can  he  paid  for  hon- 
est work  done,  the  Court  would  certainly  try  to  find 
some  way  of  doing  it  if  it  is  within  the  issues  and 
within  the  proof.  I  do  not  mind  saying  that  to  you. 
Every  man  is  [81]  worthy  of  his  hire  and  if  there  is 
any  law,  whether  stated  in  the  complaint  or  not, 
which  would  warrant  on  the  facts  proved  here,  the 
granting  to  this  plaintiff  of  any  relief,  the  Court 
would  be  rather  inclined  to  grant  such  relief. 

Mr.  Belcher:  It  seems  to  me  that  is  a  question 
for  the  plaintiff  and  not  the  defendant. 

The  Court:  I  am  making  my  remarks  to  both 
sides  in  the  lawsuit.  I  am  not  confining  my  remarks 
to  the  defendant.  I  am  addressing  my  remarks  for 
the  consideration  of  both  sides,  to  the  plaintiff  for 
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whatever  it  is  worth  and  to  the  defendant  for  what- 
ever thought  the  defendant  may  wish  to  give  to  it 
with  a  view,  if  the  Court  feels  that  the  point  should 
not  be  well  taken,  to  be  better  prepared  to  meet  it 
by  reason  of  the  fact  that  you  are  being  advised 
at  this  time  and  this  far  ahead  of  the  final  submis- 
sion of  the  case,  so  that  you  can  consider  whatever 
answer  there  may  be  to  the  suggestion  of  the  Court. 

Mr.  Belcher:  In  view  of  Your  Honor's  ruling, 
I  think  perhaps  we  had  better  put  on  other  testi- 
mony. 

The  Court:  I  am  not  making  a  ruling.  I  am 
making  a  statement  as  to  trends  of  thought,  tenta- 
tive thinking.  I  am  not  making  a  ruling.  I  am 
advising  both  sides  we  have  certain  proof  here.  The 
question  is  whether  or  [82]  not  this  man  is  to  go 
hence  without  any  relief  upon  these  facts  merely 
because  he  may  have  declared  under  the  wrong  law. 
Can  he  not  bring  to  his  assistance  on  the  facts 
proved  whatever  law  those  facts  would  entitle  him 
to  recover  on,  if  there  is  any  such  law?  If  there  is 
any  such  law,  I  would  like  to  have  it  cited  to  me 
tomorrow  morning.  Other  people  on  board  Army 
Transport  ships  get  paid  for  their  services.  Why 
may  not  one  of  the  officer  personnel  get  paid? 

Mr.  Belcher:  That  brings  us  to  the  question  I 
just  mentioned,  if  Your  Honor  please,  in  order 
to  meet  that  situation  I  am  going  to  have  to  put 
on  testimony. 

The  Court:  The  AB's  and  the  ordinary  seamen 
and  black  gang,  I  suppose,  other  than  the  chief  en- 
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gineer,  gel  their  pay  on  Army  transports,  whether 
thcv  have  the  righl  to  do  so  under  the  Tucker  Lei 
or  not.  There  is  probably  some  law  by  which  they 
are  entitled  to  obtain  relief  and  payment  for  their 

services  like  other  people.  I  do  not  know,  hut  I 
suspect   there  is. 

Court  is  adjourned  until  tomorrow  morning  ;it 
9:30. 

(At  4:4")  o'clock  p.m.,  Wednesday,  dune  22, 
1949,  proceedings  adjourned  until  9:30  o'clock 
a.m.,  Thursday,  June  2:5,  1!>{!».  »  [83] 

June  23,  194!),  9i30  o'clock  a.m. 

The  Court:  T  think  counsel  should  he  given  an 
opportunity  first  to  introduce  the  documentary  evi- 
dence mentioned  yesterday.  After  that  is  done,  if 
there  are  some  legal  questions  which  you  would  like 
to  discuss,  we  can  discuss  any  legal  questions  that 
might  he  involved  after  that. 

Mr.  Belcher:  Very  well.  Your  Honor.  Mr.  Jay 
has  stepped  up  to  my  office  and  1  will  send  some- 
body for  him.  In  the  meantime,  if  I  might,  I  will 
put  one  other  witness  on  to  save  time. 

The  Court:  I  understood  all  you  needed  to  pro- 
duce for  those  documents  yesterday  was  certified 
copies. 

Mr.  Belcher:     That  is  correct. 

The  Court:  Are  they  certifiedl  Let  opposing 
counsel  see  them  and  see  if  he  wishes  to  object  to 
Che  lack  of  authentication  of  them.  This  may  be 
regarded  as  part  of  the  defendant's  case  and   the1 
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defendant's  case-in-chief  is  opened  up  for  the  pur- 
pose of  introducing  these  documents. 

As  I  understand,  there  is  an  implication  that  op- 
posing counsel  is  not  yet  satisfied  with  [84]  the 
proper  authentication  of  the  documents. 

M  r.  Garland :  We  are  with  two  of  the  documents. 
He  is  going  to  identify  the  third  one. 

(Circular  re  personnel  marked  Defendant's 
Exhibit  A-4  for  identification.) 

(Delegation   of   Authority   marked    Defend- 
ant's  Exhibit   A-5   for   identification.) 

The  Court :  Does  counsel  for  defendant  offer  A-4 
and  A-5  at  this  time! 

Mr.  Belcher:     I  do,  Your  Honor. 

Mr.    Garland:     No   objection. 

The  Court:     Each  of  them  is  admitted. 

Is  it  possible  that  there  may  be  anyone  else  other 
than  Mi'.  Jay  present  who  might  know  anything 
about  this  document  that  needs  to  be  further  au- 
thenticated, who  had  a  business  duty  to  keep  aware 
of  it  and  be  advised  of  it  and  its  proper  authentica- 
tion and  that  sort  of  information? 

Mr.  Belcher:  Mr.  Jay  was  the  custodian  of  this, 
if  Your  Honor  please,  and  the  one  who  received  it. 

The  Court:     What  is  the  reason  for  his  absence? 

Mr.  Belcher:  I  sent  him  to  the  [85]  library  to 
bring  down  a  book. 

(Orders  C  marked  Defendant's  Exhibit  A-6 
for  identification.) 


vs.  Will  id  111  P.  Thornton  117 

The  Court:  There  is  one  practice  thai  is  becom- 
ing more  general  in  the  modern  practice,  and  thai 
is  where  counsel  opposed  to  a  proposal  in  the  trial 
of  a  case  feels  aware  of  the  fact,  even  if  he  objects 
Strenuously  to  a  Ml  of  evidence,  whether  it  is  oral 
or  in  writing,  thai  he  cannol  prevail  in  his  objection, 
it  is  getting  to  be  more  and  more  the  practice  in 
this  and  other  courts  to  withhold  any  objection  if 
you  think  you  cannot  prevail  in  it. 

In  that  connection,  I  ask  counsel  to  consider  it' 
yon  can  successfully  resist  the  introduction  of  this 
document.  If  yon  feel  yon  can,  then  it  is  proper 
for  yon  to  maintain  your  objection,  hut  if  you  feel 
yon  cannot  resist  it  successfully,  why  suffer  tin- 
delay? 

Mr.  Garland:  I  don't  want  to  suffer  the  delay. 
No  doubt  it  can  be  identified.  I  would  just  as  soon 
let  it  go  in  subject  to  further  identification. 

The  Court:      Mr.  Jay,  will  you  resume  the  stand. 

RALPH  JAY 

recalled  as  a  witness  by  and  on  behalf  of  defendant, 
having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows: 

1  )i rect  Examination 
By  Mr.  Belcher: 

Q.  Yon  are  now  being  handed  a  paper  marked 
for  identification  as  Defendant's  Exhibit  A-6.  Have 
you  ever  seen  it  before  I  A.     Yes,  sir. 

Q.      Where  did  you  tirst  see  it1? 


118  United  States  of  America 

(Testimony  of  Ralph  Jay.) 

A.     I  first  saw  this  in  Washington,  D.  C. 

Q.  And  what  is  the  document,  without  saying 
what  it  contains?  A.     It  is  Order  C. 

Q.     Issued  by  whom? 

A.  Issued  by  the  Secretary  of  War,  Robert  P. 
Patterson. 

Q.  Was  that  received  at  your  office  in  the  regu- 
lar course  of  business  as  an  order  and  was  it  acted 
upon  by  you  as  such?  A.     Yes,  sir. 

Mr.  Belcher:     I  will  now  offer  it. 

Mr:  Garland:     No  objection.  [87] 

The  Court:     Admitted. 

(Defendant's    Exhibit  A-6   received    in    evi- 
dence.) 

(Witness  excused.) 

Mr.  Belcher:     That  is  our  case,  Your  Honor. 

The  Court:  The  defendant  rests.  Is  there  any 
rebuttal? 

Mr.  Garland:  I  would  like  leave  of  the  Court 
to  amend  the  complaint  orally  at  this  time  by  asking 
that  there  be  included  for  jurisdiction  of  the  Court 
Section 

The  Court:  May  I  make  this  suggestion,  that 
you  take  a  piece  of  scratch  paper  and  write  out  the 
exact  wording  of  the  amendment  that  you  wish  to 
make,  and  then  you  can  state  at  what  place  you 
wish  the  proposed  amendment  to  be  inserted  in  the 
complaint,  if  it  is  any  place. 

Mr.  Garland:  I  move  to  amend  paragraph  1  of 
the  complaint  in  the  cause  of  Thornton  vs.  United 


VS.  William  P.  Thornton  119 

States,  No.  20 Ml,  by  adding  to  the  first  paragraph, 
"Jurisdiction  of  the  above  Court  is  further  invoked 
by  Title  46,  Chapter  22,  Section— 
The   Court:    Jurisdiction   of   the   above    named 

Court  is 

Mr.  Garland:    further  invoked  by  Title   L6. 

The  Court:     By  and  under  \ 

Mr.  Garland:  By  and  tinder  Title  Mi,  Chapter22, 
Section  781,   U8C. 

Tlie  Court:     Do  yon  have  that  before  youl 

Mr.  Garland:     Yes. 

The  Court:     What   is  the  number  of  the   pa 

Air.  Garland:     Page  511. 

The  Court:      Is  that   in   the  bound   volume? 

Mr.  Garland:  That  is  in  the  hound  volume  <>f 
United   States    Code    annotated. 

Mr.  Belcher:  1  object  to  the  amendment.  That 
relates  to  damages  to  vessels. 

The  Court:  Is  there  any  part  of  the  Statute 
that  relates  to  personal  claims  or  breach  of  serv- 
ices to  a  vessel  and  the  admiralty  claims  for  pay- 
nient  for  services  rendered  to  a   vessel  I 

Mr.  Garland:  The  interpretation  is  that  it  re- 
lates to  vessels,  because  of  the  note  put  in  by  the 
annotator.  The  case  of  Gentry  vs.  U.  S.,  73  F.  Sup]). 
899,  is  a  case  where  a  seaman  employed  by  the  Army 
Transport  Service  of  the  United  States  sued  to  re- 
cover wages,  and  in  that  ease  they  held  that  the 
Act  applied  and  he  could  recover  his  wages  under 
the   Act. 

The  Court:     Did   it  make  any  distinction  as  to 
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whether  the  jurisdiction  invoked  by  [89]  the  suing 
party  was  on  the  admiralty  or  law  side  of  the 
Court? 

Mr.  Garland :  Yes.  It  was  on  the  law  side  of  the 
Court,  and  they  allowed  it  to  be  amended  into  the 
admiralty  side  of  the  Court  during  the  trial,  very 
similar  to  the  situation  here. 

The  Court:  You  have  not  covered  that  point 
here.  Do  you  think,  if  the  Court  permits  this 
amendment  to  be  made,  this  case  should  further  pro- 
ceed on  the  law  side  where  it  now  is  or  on  the  ad- 
miralty side  of  the  Court  ?  If  you  have  any  thought 
on  that,  do  you  make  any  request  in  this  amendment 
in  connection  with  that  question? 

If  you  are  suing  in  the  state  Court,  this  last 
question  would  not  be  of  any  moment,  because  the 
state  Court  has  general  jurisdiction.  All  you  need 
to  show  to  the  state  Court  concerning  its  jurisdic- 
tion is  that  the  plaintiff  has  a  right  against  the 
defendant  and  you  need  a  remedy.  That  is  all  you 
need  to  show  to  the  state  Court,  but  in  this  Court 
you  are  faced  with  a  different  problem.  It  is  a 
Court  of  limited  jurisdiction  and  you  have  to  show 
affirmatively  that  the  Court  does  have  jurisdiction. 

The  Court  does  have  jurisdiction  in  admiralty 
matters  irrespective  of  diversity  of  citizenship.  The 
Court  has  jurisdiction  of  law  matters  between  pri- 
vate [90]  individuals  on  the  basis  of  diversity  of 
citizenship,  under  certain  conditions,  and  this  Court 
has  jurisdiction  in  actions  involving  the  United 
States  of  America  on  the  law  side  as  well  as  the 


vs.  William  P.  Thornton  121 

admiralty  side  under  some  circumstances,  tail  those 
circumstances  should  be  pointed  out. 

In  that  connection,  I  ;isk  counsel  for  plaintiff  ae 
well  as  counsel  for  defendanl  to  look  a1  the  Statute 
pelating  to  the  jurisdiction  of  this  Courl  and  see 
if  it  expressly  authorizes  anybody  to  sue  the  United 
States  of  America  on  this  kind  of  a  claim  on  the 
law  side  of  the  court  in  this  Court.  I  will  not  ask 
you  to  spend  any  time  to  determine  whether  or 
not  on  the  admiralty  side  of  the  Courl  thia  Courl 
may  have  jurisdiction,  because  that  is  ton  obviou 
require  further  study. 

Mr.  Garland:  The  venue  of  the  suit  is  under 
Section  782.  "Such  suit  shall  he  broughl  in  a  Dis- 
trict Court  of  the  United  States  for  the  district 
in  which  the  vessel  or  cargo  charged  with  creating 
a  liability  is  found  within  the  United  States,  or  if 
Such  vessel  or  cargo  he  outside  the  territorial  waters 
of  the  United  States,  then  the  District  Court  of  the 
United  States  for  the  district  in  which  the  parties 
so  suing,  or  any  of  them,  reside  or  have  an  office 
for  the  transaction  of  business  in  the  [!)1]  United 
States/' 

The  Court:  That  sounds  like  an  action  in  rem 
to  me,  where  instead  of  proceeding  againsl  the 
property,  the  Congress  has  consented  that  you  sue 
the  United  States  personally  under  that  condition 
there  stated  in  the  Court  meeting  that  condition. 
Wha1  about  in  personam  actions  againsl  the  United 
States? 
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Mr.  Garland:  I  do  not  wish  to  waive  any  action 
that  I  have  in  law,  and  this  case  which  I  have  quoted 
to  Your  Honor  fits  exactly  on  the  facts  presented 
here,  where  they  considered  both  questions  and  they 
considered  both  questions  of  law  and  admiralty  in 
both  of  the  actions,  and  the  man  had  apparently 
cited  all  the  actions. 

The  Court:  Where  is  the  Statute  that  says  this 
plaintiff  may  sue  this  defendant  in  this  Court  at 
Law? 

Mr.  Garland:     Section  782  of  Title  46,  CJSC. 

The  Court:     What  does  it  say? 

Mr.  Garland:  ''Suits  shall  be  brought  in  the 
District  Court  of  the  United  States  for  the  district 
in  which  the  vessel  or  cargo 

The  Court :  I  think  that  is  venue,  I  do  not  think 
that  is  jurisdiction. 

Mr.  Garland:     That  is  venue,  that  is  correct. 

The  Court :  Then  you  find  the  express  provision 
in  the  Statute  saying  that  this  Court  may  entertain 
suits  brought  against  the  United  States  by  anybody 
with  a  claim  against  the  United  States  the  same 
as  in  the  state  Courts  an  individual  can  sue  any 
other  individual. 

Mr.  Garland:  Section  781,  the  previous  one 
quoted,  says  a  libel  in  personam 

The  Court:  That  is  not  what  you  have.  You 
have  not  an  admiralty  action.  You  have  a  laAv  ac- 
tion here.  You  will  probably  find  a  provision  some- 
where else  in  that  Statute.  The  Court  will  take  a 
short  recess. 
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(Recess.) 

The  Court:     Nave  you  anything  else  to  s.i .  I 

M  v.  Garland  :     STea,  Your  Honor. 

The  Court:  This  action  was  brought  in  19481 
That  was  before  September  I,  1948,  before  this  Title 
28  CISC  went  into  effect. 

Mr.  Belcher:  What  was  the  section,  Four 
Honor  ? 

The  Court:  It  is  old  Title  28  [JSCA,  Section  41. 
pub-section  (20).  One  of  the  provisions  Is,  thai  con- 
current with  the  Court  of  Claims,  the  United  States 
District  Court — this  is  the  effective  provision,  The 
United  States  District  Court  shall  have  jurisdic- 
tion "of  all  claims  not  exceeding  $lo, ()()()  Pounded 
upon  the  Constitution  of  the  United  States  or  any 
law  of  Congress  .  .  .  or  upon  any  contracl  express 
or  implied  with  the  government  of  the  Onited 
States."  Do  you  contend  [9S]  that  that  ^n-<  or 
does  not  apply  to  this  action  \ 

Mr.  Garland:  I  contend  that  it  does  apply  to 
this  action,  hut  also  I  believe  that  concurrently  with 
that  section  there  is  jurisdiction  in  this  Court  <>n 
its  admiralty 

The  Court:  Yes,  but  this  is  not  yet  an  action  in 
admiralty. 

Mr.  Garland:  I  contend  that  it  does  apply,  Your 
Honor. 

The  Court:  There  is  another  law  that  grows  out 
of  the  embarkation  by  the  government  in  the  mer- 
chant shipping  business  by  the  operation  of  steam- 
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ships.  There  is  a  provision  in  connection  with  that 
law,  as  I  recall,  that  under  some  circumstances 
authorizes  suit  against  the  United  States  or  the 
shipping  board,  or  at  least  the  United  States,  and 
there  are  certain  conditions  in  that  law.  As  I  recall, 
one  of  them  is  that  a  claim  must  be  filed  with  the 
War  Shipping  Administration  and  you  must  wait 
a  certain  length  of  time  until  the  War  Shipping 
Administration  has  time  to  act  on  it.  Then  you  have 
to  allege  what  the  result  is  with  respect  to  the  action 
taken  by  that  administrative  agency.  I  suppose, 
since  you  have  not  alleged  that,  perhaps  there  is 
some  difficulty  there.  It  is  a  little  bit  difficult  for 
the  Court  to  be  put  in  the  position  of  suggesting 
various  acts  of  Congress  under  which  relief  might 
be  had.  Either  the  case  should  be  discontinued  or 
dismissed  or  amended  or  stopped  or  something  so 
as  to  give  counsel  an  opportunity  to  finally  decide 
what  they  want  to  do. 

Mr.  Belcher:  May  I  make  this  observation,  if 
Your  Honor  please? 

The  Court:     You  may. 

Mr.  Belcher:  The  Seventy-ninth  Congress,  Sec- 
ond Session,  1946,  enacted  Public  Law  600.  I  refer 
particularly  to  Sec.  12,  contained  at  page  809  of 
Volume  60  of  United  States  Statutes  at  Large, 
which  reads,  "The  head  of  any  department  may 
delegate  to  subordinate  officials  (1)  the  power  vested 
in  him  by  law  to  take  final  action  on  matters  per- 
taining to  the  employment,  direction,  and  general 
administration  of  personnel  under  his  department; 
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(2)  the  authority  rested  in  him  by  Sec  3683  of  the 
Revised  Statutes  (31  [JSC  675)  to  direcl  the  pur- 
chase of  articles  from  contingent  funds;  .  .  ." 

Sec.  71,  Title  31,  CJSCA  reads  as  follows:  "Pub- 
lic Accounts  to  be  settled  in  General  Accounting 
Office.  All  claims  and  demands  whatever  by  the 
Government  of  the  United  States  or  againsl  it,  and 
all  accounts  whatever  in  which  the  Government  of 
the  United  States  is  concerned,  either  as  debtor  or 
creditor,  shall  be  settled  and  adjusted  in  the  (Jen- 
era  1  Accounting  Office."  [95] 

Sec.  71a.  "(1)  Every  claim  <>r  demand  (except 
a  claim  or  demand  by  any  State,  Territory,  posses- 
sion or  the  District  of  Columbia)  against  the 
United  States  cognizable  by  the  General  Accounting 
Office  under  sections  71  and  236  of  this  title  shall 
be  forever  barred  unless  such  claim,  bearing  the 
signature  and  address  of  the  claimant  or  of  an  au- 
thorized agent  or  attorney,  shall  be  received  in  said 
office  within  ten  full  years  after  the  date  such  claim 
first  accrued:  Provided,  That  when  a  claim  of  any 
person  serving  in  the  military  or  naval  forces  of 
the  United  States  accrues  in  time  of  war,  or  when 
war  intervenes  within  five  years  after  its  accrual, 
such  claim  may  be  presented  within  five  years  after 
peace  is  established." 

In  that  connection,  under  Title  28,  Sec.  41 
(20) 

The  Court:  Do  you  contend  that  Sub-section  20 
is  the  Tucker  Act? 

Mr.  Belcher:     Yes,  sir.   In  the  case  of  Watson  vs. 
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U.  S.,  the  Fifth  Circuit,  reported  in  107  F.  (2), 
p.  1,  "Suit  against  the  United  States  for  return  of 
amounts  deducted  from  pay  for  Civil  Service  Re- 
tirement and  Disability  Fund,  brought  by  one  invol- 
untarily separated  from  the  Civil  Service,  com- 
plaint not  alleging  prior  resort  to  the  Civil  Service 
Commission  was  properly  dismissed  for  failure  to 
allege  exhaustion  of  the  administrative  remedies." 

This  man  had  a  remedy,  if  Your  Honor  please. 
He  [96]  never  was  employed  in  the  manner  that 
the  laws  of  the  United  States  require.  He  was  em- 
ployed by  the  superintendent  without  proper  au- 
thority after  he  had  once  been  separated  from  the 
service.  He  has  a  legitimate  claim.  1  doirt  think 
there  is  any  doubt  that  the  General  Accounting 
Office  would  pay  his  claim  under  the  circumstances, 
but  the  issues  in  this  case  were  made  up  and  we 
had  absolute  instructions  from  the  Attorney  Gen- 
eral to  raise  this  issue,  and  that  is  why  we  raised  it. 

The  Court :  I  am  going  to  make  this  general 
observation  as  a  tentative  observation.  It  is  not 
the  pronouncement  of  any  law  or  ruling  of  the 
Court. 

The  inquiry  that  immediately  arises  in  my  mind 
in  this  connection  is,  was  or  was  not  this  man  em- 
ployed to  do  ordinary  maritime  service  on  board  a 
ship  in  maritime  service  undertaking?  If  he  was, 
the  question  is,  is  there  some  law  which  limits  his 
right  to  sue  the  United  States,  and  if  there  is,  why 
he  may  not  proceed  as  any  seaman  would  proceed 
in  personam  against  his  employer  after  he  has  ren- 
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dered  services  and  his  services  have  been  accepted 
That  is  the  thing  thai  immediately  arises  in  my 
mind. 

In  a  suit  in  admiralty  for  the  recovery  of  wages 
againsl  an  individual  employer,  nol  the  government 
of  [97]  the  United  States,  you  would  have  a  lot  of 
trouble  showing  to  the  Court  thai  the  admiralty 
court  docs  not  have  jurisdiction  to  grant  relief  f<>v 
services  rendered  to  a  ship  in  maritime  service.  We 
would  naturally  first  be  concerned  to  see  if  theri 
any  Statute  which  prevents  thai  same  employee,  if 
lie  is  employed  by  the  government  through  the  ship- 
ping board  or  War  Department  to  render  services 
to  a  government  merchant  vessel  in  the  merchant 
service  or  any  other  maritime  service,  from  bring- 
ing the  same  kind  of  suit  in  admiralty. 

Mr.  Belcher:  I  don't  think  there  would  he.  I 
think  Your  Honor  is  absolutely  right. 

The  Court:  That  answer  should  he  given  appar- 
ently by  the  suing  party  and  his  counsel  after  ma- 
ture reflection,  and  the  Court  is  not  going  to  put 
the  suing  party's  counsel  in  the  position  of  having 
to  decide  this  very  moment  without  further  con- 
sideration how  they  are  going  to  proceed  here.  1 
ani  going  to  suggest  a  continuance. 

Mr.  Belcher:  His  remedy,  as  pointed  out  in  the 
Watson  case,  is  to  file  his  claim  with  the  General 
Accounting  Office  and  proceed  in  that.  I  don't  have 
any  doubt  that  when  all  the  Tacts  are  known,  he 
would  be  entitled  to  recover  on  quantum  meruit. 

The  Court:     The  case  will   have  to  he  continued 
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in  [98]  order  to  avoid  the  danger  of  the  Court  mak- 
ing a  ruling  to  the  prejudice  of  one  side  or  the  other 
without  an  opportunity  of  making  a  thorough  con- 
sideration of  the  ruling  before  it  is  announced.  I 
suggest  to  counsel  there  is  only  one  thing  to  do  in 
view  of  the  present  situation  and  that  is  to  have 
the  matter  continued  over  at  least  30  days,  if  not- 
longer,  to  give  both  sides  further  opportunity  to 
finally  decide  what  position  and  course  will  be  finally 
taken  in  the  case. 

Mr.  Garland:  I  will  make  the  motion  to  con- 
tinue, Your  Honor. 

The  Court:  The  Court  will  not  act  upon  that 
trial  amendment  now  which  you  request.  You  may 
request  it  at  some  other  time  and  some  proper 
time.  If  you  decide  amendments  should  be  offered, 
you  should  make  them  before  any  trial  date,  which 
may  now  be  fixed,  arises. 

Mr.  Garland:  We  will  do  it  on  the  regular  mo- 
tion date.  Would  it  be  proper,  Your  Honor,  to 
continue  this  subject  to  call  I 

The  Court:  I  want  to  continue  it  to  August  9th 
for  trial.  That  is  conditioned  upon  the  pleadings 
being  settled  before  that  time.  I  suggest  you  bring 
on  any  motion  for  amendment  not  later  than  the 
motion  day  on  Monday,  July  25th. 

The  Court  will  not  be  available  to  hear  further 
proceedings  in  this  case  of  any  kind,  those  in  the 
usual  course  or  any  that  might  be  in  the  nature  of 
an  emergency,  before  the  7th  of  July. 
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All  parties  and  their  counsel  and  the  wiin. 
arc  excused  in  this  case  until  Tuesday,  Augusl  9th. 

(At  10:35  o'clock  a.m.  Wednesday,  June  23, 
1949,   trial    proceedings   adjourned    until    Tin- 
day,  Augusl  9,  1949.) 

Certificate 

I,  Patricia  Stewart,  do  hereby  certify  thai  I  am 
official  court  reporter  for  the  above-entitled  court, 

and  as  such  was  in  attendance  upon  the  hearing  of 
the  foregoing  matter. 

I  further  certify  that  the  above  transcript  is  a 
true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  PATRICIA  STEWART, 

Official  Court  Reporter.  [Ion] 

Morning  Session,  Tuesday,  August  9,  19  1!* 

The  Court:'  Are  the  party  and  counsel  ready  to 
proceed  with  the  further  trial  of  Thorfon  versus 
the  United  States? 

Mr.  Belcher:  There  has  been  interposed  a  mo- 
tion on  behalf  of  respondents  to  dismiss,  and  in  the 
event  the  motion  should  be  denied,  1  would  like  to 
proceed  with  the  trial  with  the  permission  to  file 
an  answer,  which  will  be  nothing  more  nor  less 
than  a  general  denial. 

The  Court:  Unless  there  is  some  objection,  you 
will  have  the  right  to  do  what  you  request  It  may 
he  understood,  if  you  wish  it  to  be  so  understood. 
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that  should  the  ease  proceed  to  trial  after  the  hear- 
ing of  these  exceptions  or  motions,  that  the  United 
States  of  America  is  deemed  to  have  filed  or  made 
an  answer  to  the  complaint  or  libel  denying  the  ma- 
terial allegations  thereof. 

Mr.  Belcher :     That  is  correct. 

Mr.  Garland:     No  objection. 

The  Court:  I'll  hear  you  briefly  on  these  excep- 
tions to  the  libel  in  personam. 

Mr.  Belcher:  There  is  only  one,  that  the  libel 
herein  fails  to  state  a  cause  of  action  in  that  a  [101] 
specific  allegation  that  the  United  States  of  America 
was  the  owner  of  the  U.  S.  Army  transport  Victory, 
a  public  vessel  on  Puget  Sound,  and  not  a  merchant 
vessel,  the  statute  in  such  case  being  Title  46,  Sec- 
tion 71  of  the  U.  S.  Code,  providing  in  part:  "A 
libel  in  personam  may  be  brought  against  the  United 
States,  provided  such  vessel  is  employed  as  a  mer- 
chant vessel." 

I  have  filed  and  served  a  brief  trial  memorandum 
of  my  exceptions  in  which  I  quote  the  statute.  The 
statute  in  full  reads:  "In  cases  where,  if  the  vessel 
were  privately  owned  or  operated,  and  a  proceeding 
in  admiralty  could  be  maintained  at  the  time  of  the 
commencement  of  the  action  herein  provided,  a  libel 
in  personam  may  be  brought  against  the  United 
States,  provided  that  such  vessel  is  employed  as  a 
merchant  vessel.  The  libelant  shall  forthwith  serve 
a  copy  of  the  libel  on  the  United  States  Attorney 
and  mail  a  cop}7  of  it  thereafter  by  registered  mail 
to  the  Attornev  General  of  the  United  States." 
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The  Service  in  this  ease  was  made  by  the  Marshal, 

and  his  return,  if  I  understand  it  correctly,  shows 
lie  is  the  own  who  mailed  a  copy  i<>  the  Attorney 
General. 

The  first  paragraph  of  the  libel  reads:  "Thai 
upon  information  and  belief  at  all  times  herein  [102] 

mentioned  the  respondent,  the  I  nited  States  of 
America,  was  the  owner  of  the  U.  X.  transport  Vic- 
tory, a  vessel  on  Puget  Sound,  and  not  a  public 
vessel.'' 

It  seems  to  me,  if  Your  Honor  please,  thai  on 
the  basis  of  the  libel  they  have  not  brought  them- 
selves within  the  provisions  of  the  suits  in  admi- 
ralty, and  this  court  is  without  jurisdiction. 

The  Court:  Mr.  Belcher,  did  yon  find  any  cac 
supporting  your  statement  in  the  last  paragraph  <>f 
your  trial  memorandum'?  Public  Vessels  Act  is  not 
applicable,  because  that  Act  by  its  terms  applies 
only  to  suits  in  admiralty  in  suits  for  damages  or 
for  towage  or  for  salvage  services. 

Mr.  Belcher:  That  is  Section  781,  if  Your  Honor 
please,  Title  46,  and  to  answer  Your  Honor's  ques- 
tion directly,  I  did  not  find  any  cases  directly  in 
point,  although  the  statute  itself  seems  to  answer 
Your  Honor's  question,  for  this  reason:  A  libel  in 
personam  in  admiralty  may  he  brought  against  the 
United  States,  or  proceeding  against  the  United 
States  for  damage  caused  by  public  vessels  of  the 
United  States  and  for  compensation  \'ov  towage  and 
salvage  service,  including  contract  salvage  rendered 
to  a   public  vessel  of  the   United   States,   provided 
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that   the   cause   of   action   arose   after   the-  6th   of 
April,  1920.  [103] 

It  seems  to  me  that  limits  the  right  of  libel  in 
personam  for  compensation  for  towage  and  salvage 
services,  including  contract  salvage  rendered  to  a 
public  vessel  of  the  United  States. 

The  Court:  What  is  a  public  vessel  of  the 
United  States  which  is  not  a  merchant  vessel? 

Mr.  Belcher:  This  is  a  transport,  an  Army 
transport,  if  Your  Honor  please,  and  there  are. 
cases  to  the  effect  that  even  where  an  Army  vessel 
in  charge  of  the  Army,  transporting  merchandise 
for  the  Army 

The  Court :  It  may  be  that  counsel  didn  't  under- 
stand my  words.  What  I  am  trying  to  give  you  an 
opportunity  to  state  into  the  record  and  to  advise 
the  court  about  is  this :  What  two  classes  of  vessels 
— if  there  are  two  separate  classes  of  vessels — are 
dealt  with  in  these  two  separate  statutes  ? 

Mr.  Belcher :  The  two  separate  statutes  —  the 
suits  in  admiralty  applies  to  private  vessels  and 
makes  public  vessels  liable  to  the  same  extent. 

The  Court :  I  understand  there  are  two  statutes : 
One,  Section  742  of  Title  46,  and  the  other,  781. 

Mr.  Belcher:     That  is  correct. 

The  Court:  I  am  raising  my  voice  only  for  the 
purpose  of  making  myself  understood  by  counsel, 
for  no  other  reason. 

Mr.  Belcher:     I  understand. 

The  Court :  I  wish  you  would  explain  to  me  what 
your  contention  is  as  to  what  kind  of  vessels  are 
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referred  to  in  each   of  the  statutes,   if  there  are 

different  kinds  of  vessels  referred  to  in  them. 

Mr.  Belcher:  I  think  not.  I  think  public  vessels 
are  vessels  thai  are  owned  by  the  United  States  or 
in  charge,  or  owned  by  a  corporation  of  the  United 

States,  whereas  the  Suits  in  Admiralty  Art  is  ap- 
plicable to  private  vessels,  and  there  is  an  exception 
made  there  that  a  public  vessel  may  be  held  liable 
under  certain  circumstances. 

The  Court:  What  vessel  owned  by  the  United 
States  may  be  attached  with  Liability  under  Sec- 
tion 742,  if  any?  Then,  if  there  is  any  other  kind 
of  public  vessel  that  may  be  attached  witli  liability 
in  Section  781,  tell  me  what  you  contend  may  be 
the  difference  between  those  two  classes  of  vessels. 

Mr.  Belcher:  I  contend  that  under  Section  742 
the  vessel  must  be  employed  as  a  merchant  vessel. 

The   Court:     And  it  must  be  so  alleged   in   the 
libel? 
•   Mr.  Belcher :     Yes,  Your  Honor. 

Now,  in  Section  781,  which  is  the  public  [105] 
vessels  act,  it  is  strictly  provided  that  that  is  limited 
to  damages  for  compensation  for  towages  and  sal- 
vage services,  including  contract  salvage  rendered 
to  a  public  vessel  of  the  United  States.  There  isn't 
any  question  that  an  Army  transport  is  a  public 
vessel. 

The  Court :  Whether  it  is  in  the  merchant  serv- 
ice or  not? 

Mr.  Belcher:     Yes. 

The  Court:     Might  this  second  section  that  you 
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are  dealing  with,  781,  refer  to  war  vessels,  battle- 
ships % 

Mr.  Belcher:  I  don't  think  so,  no,  Your  Honor, 
nor  would  it  apply  to  troop  ships  such  as  the 
Goueher  Victory  is. 

I  am  basing  my  exceptions  on  the  allegations  of 
the  libel,  if  Your  Honor  please. 

The  Court:  I'll  hear  from  opposing  counsel,  if 
he  wishes  to  be  heard  on  it. 

Mr.  Garland:  If  Your  Honor  please,  I  think  our 
case  rests  entirely  on  Section  781  of  'Title  46. 

The  Court :  Would  you  get  me  that  statute,  Sec- 
tion 781  of  46? 

Mr.  Garland:  Would  Your  Honor  care  to  look 
at  my  copy  ( 

The  ( 'ourt :  What  is  the  nature  of  the  cause  [106] 
of  action  in  which  you  seek  to  recover  under  and 
by  virtue  of  the  terms  of  Section  781? 

Mr.  Garland:  It  is  a  public  vessel,  not  a  Navy 
vessel,  nor  a  merchant  vessel.  It  is  a  public  vessel. 
There  were  services  rendered  that  vessel  by  this 
man  as  a  seaman.  The  courts  in  interpreting  that 
have  not  interpreted  it  as  contended  by  the  counsel 
of  the  United  States,  but  have  interpreted  it  as 
being  in  pari  materia,  Section  741  as  applies  to 
merchant  vessels.  Under  that  are  two  cases  exactly 
in  point,  neither  of  which  is  binding  on  Your  Honor 
or  courts  of  equal  jurisdiction.  Mentell  vs.  United 
States,  and  also  decided  in  the  same  case  is  Schmidt 
vs.  United  States,  74  Federal  Supplement  at  page 
754. 
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The   Court:     Are   there   any   other  citations   of 
court  decisions? 
Mr.  Garland:    Yes. 
The  Court:     Let   me  have  all  of  them.    I   warn4 

to  g<»  get  them. 

Mr.  Garland:    Gentry  vs.  United  States,  73  Fed- 
eral Supplement,  899.    Lauro  vs.   United   States 
162   Federal  Second,  page  32. 

The  Court:     Do  you  know  what  circuit  decided 

the   Lauro  case? 

Mr.  Garland:  That  is  Circuit  Court  of  [107] 
Appeals,  Federal  Reporter,  and  it  is  cited  again 
in  the  first  case  cited  to  you,  Circuit  Court  of  Ap- 
peals. 1  might  say  the  last  ease  is  not  exactly  in 
point,  hut  is  a  good  discussion  of  the  law. 

The  Court:  Do  you  have  any  other  case,  other 
than  these  three  that  you  wish  the  court  to  consider  I 

Mr.  Garland:     No,  Your  Honor,  we  do  not. 

The  Court:  You  check  these  with  me.  73  Fed- 
eral Supplement,  899;  74  Federal  Supplement.  754; 
162  Federal  Second,  32. 

Mr.  Garland:     Correct,  Your  Honor. 

The  Court:  Is  there  a  syllabus  under  this  stat- 
ute, Section  781?  Do  you  find  any  annotation,  is 
another  way  to  put  it. 

Mr.  Garland:  I  did  not  look  up  the  law  from 
it  in  the  U.  S.  Federal  Code  Annotated.  T  used  a 
Federal  Digest,  and  therefore  I  wouldn't  know. 

The  Court:  Have  you  a  memorandum  as  to  hold- 
ing or  ruling  or  facts  in  any  one  of  the  cases  I 
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Mr.  Garland:  Yes.  In  the  case  of  74  Federal 
Supplement.  I  have  it  marked.  74  Federal  Supple- 
ment, 754.  The  first  syllabus  is  as  put  by  the  clerk 
in  that  case  is:  "Public  Vessels  Act.  Suits  in  Ad- 
miralty must  be  read  in  pari  materia.  Public  Ves- 
sels Act,  Section  781.  Suits  in  Admiralty.  Section 
741."  [108]    Both  are  under  Title  46,  U.S.C.A. 

The  Court:  Can  you  pick  up  first  a  statement 
of  the  facts  which  called  for  the  court's  decision1? 

Mr.  Garland:  In  this  case  a  Mr.  Schmidt  was  a 
marine  engineer  employed  by  the  Government  in 
a  crew  of  a  Y-95,  a  vessel  operated  by  the  United 
States. 

Mr.  Mandell  was  a  member  of  a  tug  operated  by 
the  United  States.  The  court  said  that  both  of  them 
were  public  vessels  and  then  discussed  whether  or 
not  these  persons  who  were  suing  for  wages  came 
under  Section  741  and  781. 

In  that  discussion  the  court  said:  "The  Public 
Vessels  Act  provides  that  a  libel  in  personam  in 
admiralty  may  be  brought  against  the  United  States 
for  damages  caused  by  a  vessel  of  the  United 
States." 

The  Court:  Were  they  doing  their  work  at  the 
time,  or  tied  up  to  the  dock  inactive  or  decommis- 
sioned or  either  I  As  I  understand  it,  the  contention 
of  the  Government  is  that  this  vessel  on  which  the 
libelant  worked,  or  is  alleged  to  have  worked,  was 
tied  up  and  not  being  operated  as  a  merchant  vessel 
at  the  time  at  all.  The  services  were  being  per- 
formed while  the  vessel  was  in  reality  not  at  any 
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labor.  Could  if  have  been  decided  on  accounl  of  the 
nature  of  the  work  the  vessel  was  doing  I  [109] 
Mr.  Garland:    The  presumption  is  the  vessel,  I 

suppose  —  they  were  carrying  oul  their  regular 
duties.    There  is  no  discussion  of  that. 

The  Court :  As  I  understand  it,  thai  is  one  of  the 
points  made  by  counsel.  Do  you  bo  understand 
counsel  \s  contention  t 

Mr.  Garland:  No,  I  do  not  to  this  poinl  under- 
stand that  to  be  one  of  counsel's  contentions  thai 
this  boal  was  tied  up,  and  therefore  working  on  it 
would  be  different  than  when  the  boat  was  at  Bea. 
I  have  not  beard  that  put  forth  as  an  argument, 
except  by  Your  Honor  just  now.  We  are  ready 
to  meet  that,  if  they  can  point  out  the  difference 
between  a  boat  tied  up  and  being  maintained  by  a 
crew  and  a  boat  at  sea.  We  will  be  ready  to  show 
where  it  is  the  same  for  this  particular  libel. 

The  Court:  What  do  you  understand  the  Latin 
phrase  "Pari  materia''  to  mean  I 

Mr.  Garland:  I  think  that  it  means  that  they 
are  to  be  considered  as  the  same  law  applying  to 
different  particles.  I  think  they  come  from  the 
same  purpose,  the  same — well,  from  the  same  pa  its. 
the  same  maternal  mother.  That  is  my  interpreta- 
tion. They  would  be  applied  the  same.  One  applies 
in  one  class  of  cases  and  one  in  the  other:  but  the 
interpretation  is  the  [110]  same  to  cover  everything. 

The  Court :  Do  you  or  do  you  not  contend  that 
each  and  both  apply  to  the  same  set  of  facts  .; 

Mi-.  Garland:     I    contend  that  741  applies  to  a 
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vessel  that  would  be  called  a  merchant  vessel,  and 
781  applies  to  a  vessel  that  would  be  called  a  public 
vessel.  « 

The  Court :     Not  being  used  as  a  merchant  vessel  ? 

Mr.  Garland:  Not  being  used  as  a  merchant 
vessel. 

The  Court :  Does  it  apply  to  a  vessel  that  is  not 
commissioned,  that  is,  decommissioned,  or  for  one 
reason  or  other  is  not  pursuing  its  usual  trade  or 
business  or  function,  but  merely  tied  up  to  the  dock? 

Mr.  Garland:  If  that  question  arises  I  would 
say  that  it  would.  If  the  vessel  is  being  maintained 
by  a  crew — I  think  Your  Honor  is  under  the  appre- 
hension that  these  vessels  have  been  retired. 

•The  Court:  I  don't  think  you  should  regard  me 
as  being  under  an  apprehension.  I'm  trying  to  find 
out. 

Mr.  Garland:  I  contend  we  have  no  sudi  vessel 
in  this  particular  case. 

Mr.  Belcher:  The  evidence,  Your  Honor,  of 
that  has  already  been  testified.  This  vessel  was 
tied   up  to  the  dock  and  had  been  for  some  time. 

Mr.  Garland:  There  is  no  testimony  that  it  is 
decommissioned. 

Mr.  Belcher:  It  was  a  transport,  a  troop  trans- 
port. 

The  Court:  Was  it  in  the  charge  and  keeping 
of  a  full  crew,  just  the  same  as  if  it  had  been  out 
at  sea  '. 

Mr.  Garland:  That  is  my  understanding,  that 
it  was,  that  it  had  a  full   daytime  crew;  in  other 
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words,  to  let  the  crew  go  at   nighl  they  had  hired 

a  special  crow  to  conic  OD  al   night,  and  thai   special 

erew — one  of  them  was  called  a  ni^ht  mate. 
The  Court:    You  lake  up  each  one  of  these  ea  i   . 

please,  and   lei    the  COUrl    know   how  you   apply   that 

case  to  the  facts  here  and  what  features  there  are 
about  the  decided  case  which  you  contend,  [f  yon 
do,  entitles  you  to  call  to  your  assistance  at  this 
time  the  ruling  of  that  case.  You  know,  in  the  law 
books  there  are  so  many  different  eases  and  bo 
many  different  situations  that  we  can  find  a  bare 
statement  on  almost  any  proposition.  The  question 
is,  was  it  made  and  called  for  by  facts  that  were 
then  before  the  court  which  necessitated  the  court 
making  such  a  statement? 

Mr.  Garland:  The  case  of  74  Federal  Supple- 
ment, 754,  Mandell  vs.  United  States,  and  Schmidt 
vs.  United  States  is  a  ease  where  seamen  were 
suing  under  the  Public  Vessels  Act,  and  it  also  cited 
741,  the  Merchant  Vessels  Act.  In  discussing  which 
act  applied  and  if  these  seamen  were  brought  under 
the  act,  the  court  on  page  755 

The  Court:     What  column  and  what  syllabus! 

Mr.  Garland:  The  syllabus  Nos.  1  through  4.  all 
discussed  at  the  same  time,  and  it  is  the  second 
paragraph  on  the  right-hand  column  of  said  page. 

The  Court:  I  have  it  before  me,  the  beginning 
of  that  paragraph. 

Mr.  Garland:  Yes.  1  have  that  marked  to  put 
in  the  facts  before  Your  Honor.  Then  that  whole 
paragraph  would  have  to  be  read  to  get  the  ruling 
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without  taking  it  in  line.  I'd  be  glad  to  read  it  to 
Your  Honor. 

The  Court :  Where  are  the  facts  in  the  case  that 
have  been  before  the  court  stated? 

Mr.  Garland:     I  beg  Your  Honor's  pardon? 

The  Court:  Where  in  the  report,  the  Mandell- 
Schmidt  case  do  you  find  a  statement  of  the  facts 
then  before  the  court  in  that  case  ? 

Mr.  Garland:  The  statement  of  facts  is  in  the 
introductory  to  the  case  before  the  discussion  of 
the  points  of  law  under  questions  1  to  4. 

The  Court:  Where  is  that,  now?  Is  it  still  in 
1  to  4? 

Mr.  Garland:  The  statement  of  facts  is  not  in 
1  to  4.  I  have  explained  those  to  Your  Honor.  The 
statement  of  facts  precedes  that,  stating  that 
Schmidt  was  a  member  of  the  crew  on  one  boat  and 
that  Mandell  was  of  the  crew  of  another  boat,  but 
that  the  question  to  be  decided  was  the  same.  The 
Government  moved  to  have  the  libel  dismissed  on 
much  the  same  ground  that  the  Government  moves 
to  have  it  dismissed  here,  that  the  Public  Vessels 
Act  and  the  Merchant  Marine  Act  did  not  apply, 
and  that  was  the  question  involved,  that  one  of 
these  acts  did  apply  to  a  seaman  on  a  public  vessel. 

The  Court:  Apparently  the  act  involved,  so  far 
as  Mandell  is  concerned  was  one  for  damages  for 
wrongful  death,  was  it  not  ? 

Mr.  Garland:     Yes. 

The  Court:     Where  does  it  speak  as  to  Schmidt? 

Mr.  Garland:     In  the  first  paragraph  under  the 
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discussion  of  the  case  after  the  judge  started   to 
give  his  decision. 
The  Court  :    Schmidt  became  ill  and  inflicted  with 

T.B.  while  in  the  service  of  the  vessel  and  was  [11  I] 
(thereafter   removed    from    her   for   hospitalization. 
This  suil  was  instituted  for  the  recovery  of  mainte 
nance  and  c\\\c  and  damages. 

Mr.  Garland:     Thai  is  right. 

The  Court:     It  is  not  an  action  for 

Mr.  Garland:     Wages. 

The  Court:     wages. 

Mr.    Garland:     I    was    mistaken    in    that,    Four 
Honor. 

The  Court:  The  government  in  both  case-  has 
filed  exceptions  to  the  libel  and  in  the  Mandril  ease 
has  moved  to  dismiss.  The  chief  legal  issue  in  both 
actions  is  whether  a  member  of  a  crew  of  a  public 
vessel  who  is  in  the  employ  of  the  United  States 
can  maintain  an  action  against  the  United  Static 
under  the  Public  Vessels  Act,  Section  781.  There 
is  a  factual  question  as  to  whether  or  not  the  vessels 
here  involved  are  public  or  merchant  vessels,  and 
were  the  disposition  of  these  cases  to  turn  upon  a 
determination  of  that  issue  T  would  hesitate  to  make 
a  decision  on  the  record  as  it  now  stands;  however, 
that  fact  I  feel  is  not  controlling. 

Libelant  in  both  cases  claims  that  the  Public 
Vessels  Act  was  intended  to  subject  the  Government 
to  the  same  sort  of  liability  growing  out  of  [115] 
the  activities  of  the  Public  Vessels  Act  as  the  Suits 
in   Admiralty  did  concerning  the   merchant   vessel. 
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Therefore,  since  a  merchant  seamen  employed  by 
the  Government  upon  a  merchant  vessel  can  sue 
the  United  States  under  the  latter  act,  it  is  argued 
that  it  does  not  change  the  result. 

Mr.  Garland:  That  is  what  the  court  so  held, 
Your  Honor,  that  we  could  bring  suit  under  the 
Public  Vessels  Act  the  same  as  we  could  bring  suit 
under  the  Merchant  Marine  Act. 

The  Court:  In  other  words,  you  can  treat  the 
situation  as  if  all  the  Public  Vessels  Act  said  was 
the  same  rule  stated  as  to  Merchant  vessels  being 
operated  by  the  United  States.  No.  Strike  that. 
You  can  conclude  that  you  have  the  same  right  to 
sue  a  public  vessel  of  the  United  States  no  matter 
whether  it  was  being  operated  as  a  merchant  vessel 
or  not.    All  you  need  to  do  is  have  a  public  vessel. 

Mr.  Garland:  I'll  go  that  far.  That  is  right, 
irrespective  of  what  is  now  said  in  the  Public  Ves- 
sels Act  as  to  the  cause  of  action  or  the  activities  of 
the  vessel. 

If  you  will  notice,  Your  Honor,  counsel  is  saying 
it  is  limited  to  these  things  where  the  act  says  for 
damage  caused  by  the  boat,  and  these  things  [116] 
which  he  puts  on  as  a  limitation,  where,  in  fact, 
those  things  are  meant  to  enlarge  the  Act,  not  to 
limit  it.  The  word  "and"  is  in  there,  not  "only," 
these  particular  items  which  he  intended  to  limit 
the  Act  to.  Does  Your  Honor  follow  me  there?  You 
have  the  Act  in  front  of  you. 

The  Court:  I  follow  the  nature  of  your  argu- 
ment.  See  if  you  can  find  a  place  where  the  decision 


VS.  William  P.  Thorn/on  143 

is  made.  It  is  rather  continuous  and  long  drawn 
out.    It  is  difficult  to  find  the  spoi  where  the  eouii 

derided  to  nail  the  point  down. 
Mr.  Garland:    On   page  755  on   the   right-hand 

side  of  the  page  about  the  middle  of  the  page  it 

starts  in  a  new  sentence  with  the  word  "however." 

The  Court:    There  are  a  greal  many  "howevers." 

I  see  that  now. 

Mr.  Garland:  "However,  it  is  my  belief  the 
libelant's  contentions  are  substantially  correct  thai 

the  Public  Vessels  Act  in  Suits  in  Admiralty  must 
be  read  in  pari  materia  and  that  the  former  was  an 
attempt  to  equate  the  government's  liability  in  oper- 
ation of  its  merchant  and  public  vessels." 

The  Court:     Do  you  understand  that  sentence  1 
.Mr.  Garland:     I  believe,  Your  Honor — 
The  Court:     Tell  me  what  you  think   it   mean-. 
I  am  not  so  sure. 

Mr.   Garland:     It  is  my  thought   there   that   the 
court  is  putting  the  same  liability  on  the  Govern- 
ment  whether   they   are   operating   a    public   v< 
or  a  merchant  vessel. 

The  Court:  What  does  the  word  "equate"  mean  \ 
Does  it  mean  equalize  I 

Mr.  Garland:     In  this  particular 

The  Court:     Having  the  same  application  to  the 
same  slate  of  facts  ? 
Mr.  Garland:     Yes. 

The  Court:  Doesn't  make  any  difference  which, 
and  that  word,  taken  with  the  Latin  phrase  "in 
pari  materia"  mean  it  doesn't  make  any  difference 
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which  act  you  sue  under,  that  the  Government  is 
liable  under  either. 

Mr.  Garland:     The  Government 

The  Court:  The  fact  that  Congress  passed  two 
different  acts  doesn't  mean  a  thing? 

Mr.  Garland:  It  means  it  passed  one  act  to  take 
in  certain  situations  and  one  to  take  in  other  situ- 
ations; but  the  two  acts  take  in  all. 

The  Court:  Does  pari  materia  mean  the  same 
subject  matter,  the  same  scope,  or  what  does  it 
mean  to  you,  if  anything  I  [118] 

Mr.  Garland:  I  would  state  having  the  same 
purpose  to  be  accomplished;  it  has  the  same  an- 
cestry. I  don't  believe  it  means  the  same  mate- 
rial. 1  might  be  wrong  in  that,  but  I  believe  it 
means  that  it  springs  from  the  same  purpose  to 
be  accomplished.  I  think  to  equate  means  to  make 
an  equal  application  in  one  act  as  in  the  other.  I 
believe  that  is  what  the  court  so  decided  in  that 
sentence. 

The  rest  of  the  decision  shows  where  it  would  not 
apply  to  members  of  the  armed  forces,  and  then  it 
shows  in  Section  5  that  cases  that  we  are  not  con- 
cerned with  would  not  apply;  but  we  come  under 
the  ruling  of  that  court. 

The  Court:  Down  further,  the  next  to  the  last 
sentence  in  that  paragraph  in  the  right-hand  col- 
umn: *'I  feel  that  these  suits,"  mean  the  Schmidt 
and  Mandell  suits  then  before  the  court,  "would 
lie  under  the  Suits  in  Admiralty  Act"  and  those 
tw<-  men,  as  I  understand,  wrere  members   of  the 
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crew  of  war  vessels.    Is  thai  your-  understanding 
or  <I<>  you  have  a  different  understanding  1 

Mr-.  Garland:  They  are  nol  members  of  the 
armed  forces,  but  members  of  a  erew  of  a  war 
vessel. 

The  Court:     When   hurl  were  those  vessel*  <>j> 
erating  in  connection  with  war  maneuver-  or  some- 
where [119]  in  Italy — Italian  waters? 

Mr.  Garland:  J  presume  thai  is  the  fact,  al- 
though that  isn't  in  my  opinion  what  the  case  is 
decided  upon.    It  says  one  vessel  hit  a  mine. 

The  Court :  Where  was  the  vessel  and  what  was 
she  doing-  when  she  hit  a  mine  '. 

Mr.  Garland:     She  was  in  the  Mediterranean. 

The  Court:  All  right.  Mediterranean,  instead  of 
Italian  waters. 

Mr.  Garland:  That  is  the  same  waters,  Your 
Honor. 

The  Court:  In  what  capacity  do  y<>u  think  the 
persons  Mandell  and  Schmidt  were  employed  I 

Mr.  Garland:  I  think  they  were  members  of 
the  crew. 

The  Court:  Schmidt  was  a  marine  engineer  em- 
ployed by  the  Government  as  a  member  of  the  crew 
of  the  Y-95. 

Mr.  Garland:     Yes. 

The  Court:  The  decedant  Mandell  was  a  mem- 
ber of  the  crew  of  a  tug  LT-21  employed  by  the 
United  States,  a  member  of  the  crew  when  the  ves- 
sel hit  a  mine. 

Mr.  Garland:     That  is  correct. 
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The  Court:  Doesn't  say  where  the  vessel  [120] 
was  when  Schmidt  became  sick  with  T.  B.  Maybe 
one  reason  for  not  saying  so  is  because  it  prob- 
ably couldn't  have  been  stated  within  a  degree 
of  plausibility  where  he  was,  because  his  illness 
may  have  been  a  gradual  progress.  We  probably 
have  a  public  vessel  engaged  in  war  activities  or 
in  activities  connected  with  the  servicing  of  naval 
wartime  activity,  and  during  that  time  in  the 
Schmidt  case  the  man  was  alleged  to  have  fallen 
ill  and  therefore  became  entitled  to  maintenance 
and  cure  and  for  damages  for  having  suffered  tu- 
berculosis. In  the  Mandell  case  it  is  alleged  that 
the  seaman — no,  that  the  member  of  the  crew  on  the 
war  vessel  got  hurt  in  the  course  of  his  duties. 
Isn't  that  true? 

Mr.  Garland:     That  is  true. 

The  Court:  So  we  do  not  have  a  case  of,  one, 
like  the  libelant  in  this  case  being  ashore,  an  em- 
ployee, an  ordinary  employee  that  came  from  the 
shore  to  do  daily  work  on  a  vessel  that  was  not 
a  merchant  vessel,  although  it  was  a  public  ves- 
sel, was  it  not  ? 

Mr.  Garland:  Yes,  Your  Honor.  I  believe  the 
deciding  thing,  each  one  was  a  member  of  the  crew. 
Our  libel  states  this  man  was  a  member  of  the 
crew.  There  is  a  deciding  factor,  not  that  it  takes 
in  [121]  foreign  waters;  not  that  one  got  T.  B.  and 
not  that  one  lost  his  life.  The  deciding  factor  is 
that  each  was  a  member  of  a  crew  working  on  a 
public  vessel  and  that  this  act  was  designed,   ac- 
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cording  to  the  interpretation  this  court,  to  protect 

pci-sons  who  are  members  of  ;i  crew  on  a  public 
vessel  Cor  damage  done  by  that  vessel. 

The  Court:  You  may  proceed  with  your  state- 
ment or  argument  as  to  why  you  think  these  ex- 
ceptions should  be  overruled. 

Mr.  Garland:  I  have  nothing  further  to  offer. 
Your  Honor,  except  the  explanation  that  this  man 
is  a  member  of  the  crew  of  a  public  vessel;  that 
under  the  wording  and  the  interpretation  of  Pi. 
United  States  Code,  Paragraph  781,  he  is  entitled 
to  relief;  that  he  has  not  been  paid  for  his  wages 
thai  were  earned,  and  until  today  no  denial  was 
made  that  he  had  earned  these  wages;  that  the 
povernment  has  consented  to  he  sued,  and  that  we 
should  proceed  with  the  presentation  of  facts  here 
at  this  time. 

The  ease  of  Gentry  vs.  United  States,  which  I 
have  quoted  Your  Honor,  73  Federal  Supplement, 
is  a  case  where  a  seaman  was  suing  for  wages  and 
that  was  under  741. 

The  Court:     Or  2?   Was  it  1  or  2?  [122] 

Mr.  Garland:  1  thought  they  sued  under  741. 
They  sued  under  741,  the  Merchant  Vessel  Act.  and 
the  court  said,  "If  you  will  go  and  come  back  under 
781,  your  relief  will  be  well  asked  for."  That  case 
is  decided  by  paragraph  9,  the  very  last  paragraph 
in  the  case  as  it  appears  on  page  903.  That  is  a 
person  suing  for  wages  who  was  working  in  the 
Army  transport  service,  the  same  as  this  person 
w;is  working  for  the  Army  transport  service.    The 
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court  says:  "Since  the  libel  invokes  the  jurisdic- 
tion of  this  court  under  Suits  In  Admiralty,  Sec- 
tion 741  and  following,  and  it  appears  that  the  ves- 
sels involved  were  public  vessels  of  the  United 
States  not  employed  as  Merchant  Vessels,  respond- 
ent 's  exceptions  will  be  sustained  with  leave  to  libel- 
ant to  amend  pursuant  to  local  rule  129  so  as  to 
invoke  jurisdiction  under  Public  Vessels  Act  781" 
and  that  is  how  we  proceed,  Your  Honor. 

If  you  review  the  pleadings,  we  also  asked  for 
permission  to  amend  and  did  come  back  under 
Section  781. 

The  Court:  Were  you  suing  in  admiralty  pre- 
viously ? 

Mr.  Garland:  No,  Your  Honor,  we  were  not 
suing  in  admiralty.  We  were  invoking  the  pub- 
lic liability  act  in  the  law  cited  the  court.  As 
Your  [123]  Honor  suggested  under  that  section  we 
also  found  cases  to  sustain  our  proposition.  At 
least,  the  wording  of  them  did,  but  we  are  at  this 
time  satisfied  to  rest  on  the  admiralty  side  of  the 
court. 

The  Court:  I  understand  there  is  something 
more  than  that.  The  meat  in  the  coconut  is  that 
you  claim  now  to  be  suing  under  Section  781. 

Mr.  Garland :     That  is  correct. 

The  Court:  Now,  then,  I  have  looked  at  those 
two  decisions  and  now  wish  to  consider  the  162. 

Mr.  Garland :  That  case  only  dicta  supports  our 
proposition,  but  it  is  a  case  of  appeals  of  the  Court 
of  Appeals. 
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The  Courl :     Where  is  the  dicta? 

Mi-.  Garland  :    On  page  35. 

The  Court:  One  paragraph  thai  has  a  10  with 
in  a  brackel  ( 

Mr.  Garland:  It  is  above  that,  Your  Honor, 
as  you  will  see  some  citations  in  the  middle  of  the 
paragraph  above  that,  and  it  Btarta  <»ut :  "The 
[Western  Maid — "  and  so  forth.  It  is  line,  it  al- 
lows recovery  by  suits  in  admiralty  by  officers  and 
members  of  the  crew. 

The  Court:  Wait  a  minute.  Just  ,-t  moment. 
I  don't  see  those  words.  [124] 

Mr.  Garland:  Lei  us  stop  at  the  top  of  the 
paragraph.  Tt  will  be  better  to  understand  those 
words. 

"Libelant  claims  that  proof  of  Italian  law  is 
unnecessary " 

The  dicta  in  that  case  is  that  they  recognize 
these  cases  from  the  Circuit  Courts  as  being  cor- 
rectly— correctly  stating  the  law  that  an  officer  or 
seaman  can  bring  action  under  the  Public  Liability 
Act  No.  781. 

I  have  nothing  further. 

The  Court:     The  court  overrules  the  exceptions. 

Mr.    Belcher:     May   I    make  this  observation? 

The  Court:  I  have  no  objection  to  your  doing 
so,  Mr.  Belcher,  if  you  will  not  consider  this  prac- 
tice as  precedent  in  future  cases.  You  may  pro- 
ceed. 

Mr.  Belcher:  I  want  to  call  Your  Honor's  at- 
tention to  the  fact  that  in  the  T:^  Federal  Supple- 
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ment  decided  by  Judge  Mathias  there  was  a  writ- 
ten contract  involved  in  that  case. 

The  Court:  I  don't  know  what  case  you  are  re- 
ferring to. 

Mr.  Belcher:  I  am  referring  to  the  case  of  Gen- 
try vs.  United  States.  Libelant,  formerly  an  em- 
ployee of  the  United  States  of  America,  by  and 
through  [125]  the  Army  transport  service  filed 
this  action  for  allegedly  unpaid  wages  and  bonus. 

The  Court:  Suppose  that  the  court  thought  in 
this  case  that  the  plaintiff  was  entitled  to  prove 
that  although  he  may  not  have  had  a  written  con- 
tract he  had  an  oral  contract  with  somebody  which 
was  disputed  by  the  Government,  but  nevertheless 
the  Government  permitted  the  libelant  to  go  to 
work  and  continue  working  and  received  his  serv- 
ices? A  libelant  has  a  right  to  have  the  court  de- 
cide as  to  whether  or  not  that  would  not  take  the 
place  of  a  written  contract  creating  the  status  of 
employer  and  employee. 

The  ruling  announced  overruling  the  exceptions 
will  stand. 

Mr.  Belcher:  Your  Honor  will  allow  an  excep- 
tion. 

The  Court :     Allowed. 

At .  this  time  we  will  take  a  brief  recess,  after 
which  we  will  proceed  with  this  trial. 

(Recess.) 

Mr.  Garland:  There  has  been  considerable1  evi- 
dence taken  by  the  plaintiff,  and  I  would  like  to 
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move  at  this  time  thai  the  court  consider  thai  evi- 
dence as  pari  of  tliis  amended  libel.  [126] 

The  Court:    Any  objection  1 

Mr.  Belcher:    No  objection. 

The  Court:  It  is  so  ordered.  Tin-  court  will  do 
that.  Do  not  cover  that  ground  or  any  pari  of 
thai  ground  in  the  testimony,  if*  any  is  received 
later. 

Mr.  Garland:  The  plaintiff  at  this  time  rests, 
Your  Honor. 

GEORGE  MERRILL 

called  as  a  witness  in  behalf  of  respondent,  being 
h'rst  duly  sworn,  on  oath  testified  as  follows: 

Direct  Examination 
Hy  Mr.  Belcher: 

Q.     State  yonr  name,  please  I 

A.     George  Merrill. 

Q.     What   is  your  occupation? 

A.     I  am  occupied  as  a  marine  superintendent, 

Seattle   Port  of  Embarkation. 

Q.     Yon  have  been  for  how  long? 

A.  The  past  three  years.  I  am  wrong  on  my 
dates  there. 

Q.  Were  you  marine  superintendent  at  the  time 
the  Goucher  Victory  wTas  berthed  in  Seattle? 

A.    Yes,  sir. 

The  Court:  Will  you  spell  your  last  name  [127] 
for  my  convenience? 

The    Witness    (Spelling):     M-e-r-r-i-1-1. 

The  Court:     And  the  first  name  and  initial? 
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The  Witness:     George  N. 

The  Court:     You  may  resume  the  examination. 

Q.  What  are  the  duties  of  marine  superintend- 
ent? 

A.  The  duties  of  marine  superintendent.  At 
the  present  time  our  duties — my  duties  are  to  in- 
spect vessels,  act  as  liaison  with  the  Coast  Guard 
on  Coast  Guard  regulations. 

Q.  Were  those  your  duties  in  the  month  of 
July,  1947? 

A.  No,  sir.  I  was  employed  as  a  dispatcher,  ma- 
rine superintendent  dispatcher. 

Q.  But  you  are  in  the  office  of  the  marine  su- 
perintendent at  the  time? 

A.     That  is  correct,  sir. 

Q.     What  was  your  duty  at  that  time? 

A.  At  that  time  I  was  dispatcher.  I  would  set 
up  vessels  for  sailing,  arrange  with  different  out- 
side agencies  for  services  necessaiy  for  the  ves- 
sels such  as  quarantine  and  public  health,  immigra- 
tion customs  and 

Q.  Did  you  have  anything  to  do  with  the  keep- 
ing of  the  deck  log? 

A.  Yes,  sir.  I  would  make  entry  on  the  arrival 
and  departures  of  all  shifts  in  the  port  area  on 
any  shift. 

Q.  Have  you  in  the  deck  log  covering  the  Gou- 
cher  Victory  [128]  an  entry 

A.  May  I  correct  you?  This  is  not  a  deck  log; 
it  is  an  office  log  of  the  marine  superintendent. 
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(Testimony  of  George  Merrill.) 
(<).    All  right,  an  office  log. 
A.     I  have  this  Log  before  me,  yes,  sdr. 

Q.  In  Coast  Guard  parlance  thai  is  the  deck, 
isn't  it?  A.     Sir.' 

Q.      Isn't  the  office  the  deck  \ 

A.    The  office,  the  deck! 

Q.     Yes. 

A.     I  mighl  term  it  thai  way  in  nautical  terms. 

Q.     It  is  the  office?  A.     Fes. 

Q.  Thai  was  kepi  either  by  yon  or  under  your 
supervision  and  direction;  isn't  that  correct  ? 

A.  It  was  kept  by  nie  and  other  marine  su- 
perintendents during  their  shift. 

Q.  Have  you  before  you  the  office  log  covering 
the  (lonelier  Victory? 

A.     Yes,  sir,  I  have. 
'  Q.     The  year,  1947?  A.     Yres,  sir. 

Q.     What  type  of  ship  was  the  Victory? 

A.  A  victory  ship,  EC  2  type,  classified  with 
the  Maritime  Commission.  She  was  employed  by 
the  Army  as  [129]  a  troop  transport.  Her  holds 
were  fitted  out  with  berths  and  bunks  for  the 
troops. 

Q.     When  was  that  conversion  made  I 

A.  I  can't  answer  that  question.  The  conversion 
was  probably  made 

Q.     When  did  the  ship  first   come  into  port  ? 

A.  The  ship  first  arrived  in  Seattle  about  April 
of  1947.  She  was  transferred  from  San  Francisco 
Port  of  Embarkation. 
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Q.     At  that  time  what  was  she,  a  troop  ship? 

A.     She  was  a  troop  carrier,  yes,  sir. 

The  Court :     Beginning  when  ? 

The  Witness:  I  do  not  know  the  date  that  she 
wras 

The  Court:     The  approximate  date. 

The  Witness:  She  was  signed  to  the  Seattle 
Port  of  Embarkation  April,  1947. 

Q.     When  did  she  arrive  in  Seattle? 

A.     She  arrived  Seattle 

Q.     You  may  consult  your  log. 

A.     the  10th — On  this  particular  voyage  she 

returned  to  Seattle  on  the  10th  of  July,  1947. 

Q.  10th  of  July,  1947.  In  other  words,  she 
first  was  assigned  to  you  in  April,  but  didn't  ar- 
rive until  July;  is  that  correct?  [130] 

A.  I'd  have  to  check  back  through  the  log 
for  that. 

Q.     Would  you  do  that,  please? 

A.  No,  she  had  made  a  voyage  into  Seattle  be- 
fore that,  arriving  on  the  11th  of  March,  1947. 

Q.     As  a  troop  ship? 

A.     As  a  troop  ship,  sir. 

Mr.  Garland:  Your  Honor,  I  don't  believe  that 
is  material.  I'll  concede  the  ship  might  or  might 
not  have  been  in  Seattle  before  April,  1947,  and 
object  to  it  as  immaterial  and  a  waste  of  time. 

The  Court:  Try  to  avoid  unnecessary  proof,  if 
that  suffices.  Act  accordingly.  If  it  does  not,  will 
you  kindly  indicate  your  attitude. 
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Mr.  Garland:  [object.  It  is  immaterial  whether 
the  ship  was  here  before  April  of  L947  or  uot 

The  Court:  I  referred  to  respondent's  coun- 
sel in  my  last  remark. 

Mr.  Belcher:  Counsel  concedes  that  thi<  was 
a  troop  ship  and  she  was  berthed  in  Seattle  dur- 
ptlg  the  month  of  duly.    That  is  all   I   need. 

Mr.  Garland:  We  have  so  testified  already,  90 
we  concede  it. 

Mr.  Belcher:  Let's  understand,  now,  that  dur- 
ing the  entire  month  of  duly,  and  how  about  Au- 
gust? 

The  Court:  Is  the  month  of  August  material 
to  this  action  ? 

Mr.  Belcher:     Yes. 

The  Court:  Is  there  any  objection  to  stipulate 
— having  the  first  stated  stipulation  between  coun- 
sel apply  to  all  times  material  to  this  action  I 

Mr.  Belcher:     That  is  correct. 

Mr.  Garland:     That  is  correct — so  stipulated. 

The  Court :     Proceed. 

Q.  When  did  the  Victory  Cloudier — Goucher 
Victory  finally  leave  here,  if  at  all? 

A.  During  this  voyage  she  departed  on  the  29th 
of  August,  1947. 

Q.  Now,  while  the  Victory  Goucher  was  in  the 
Port  of  Seattle — Port  of  Embarkation,  did  she 
carry  a   full   crew? 

A.  She  was  not  fully  manned.  She  had  her 
assigned  crew,  hut  not   fully  manned. 
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Q.     Not  fully  manned?  A.     Yes,  sir. 

Q.     She  was  berthed  where? 

A.  She  was  at  numerous  berths  during  her 
stay  in  port  on  this  voyage.  She  was  shifted  on 
the  11th  of  July.  She  shifted  to  anchor  in  the 
stream  on  the  15th  of  July  [132]  and  she  was 
shifted  to  pier  37  south  outer. 

The  Court:  Just  a  moment.  July  15,  shifted  to 
what  pier? 

The  Witness:     Pier  37  south  outer. 

The  Court:     Pier  37. 

Q.     What  time  of  the  day? 

A.  She  arrived  on  berth  at  0841  in  the  morning, 
sir. 

The  Court:  What  time  of  day  is  that  in  or- 
dinary parlance? 

The  Witness:     That  is  8:41. 

The  Court:     8:41  a.m.? 

The  Witness:     Yes,  sir. 

The  Court:     Next,  if  there  is  a  next. 

A.     On  the  12th  of  July  the  vessel  was  shifted. 

The  Court :  You  mean  the  12th,  now  ?  You  have 
already  passed  the  12th. 

The  Witness:     Pardon  me,  sir. 

A.     The  17th  of  July. 

Q.     17th? 

A.     From  Pier  37  to  Pier  38  north  outer. 

Q.     37?   38.   What  hour  of  the  day? 

A.  The  movement  started  at  1212  and  was  com- 
pleted at  1305.    1 :05  p.m. 
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Q.     1505?  A.     1305.  [133] 

Q.     A.M.?  A.     P.M. 

The  Court:     Next? 

A.  On  the  28th  of  July  the  vessel  shifted  from 
Pier  38  north  outer  to  Pier  65. 

Q.    What  time?  A.     1755,5:55  pm 

Q.    All  right. 

A.  On  the  L3th  of  August  the  vessel  shifted 
from  Pier  65  to  Pier  36,  outer  berth. 

Q.    What  time? 

A.  0755,  7:55  a.m.  On  the  15th  of  August  the 
vessel  shifted  from  Pier  36  outer  berth  to  Pier  38 
north  outer  berth.  The  shift  started  at  1240.  12:40 
p.m.,  and  was  completed  at  1315,  1:15  p.m.  On 
the  29th  of  August  the  vessel  sailed  from  pier  38 
north  outer  at  0608.    That  is  6:08  a.m. 

The  Court:  Departed  for  the  open  sea  or  other 
port? 

The  Witness:     Departed  for  San  Francisco,  sir. 

The  Court :    What  time  was  that ! 

The  Witness:     That  is  6:08  a.m..  sir. 

The  Court :     You  may  inquire. 

Q.  What  was  the  cause  of  these  various  shift- 
in  gs  ? 

A.  Due  to  the  fact  of  arrivals  and  departures 
of  vessels  [134]  in  the  port.  We  have  nine  berths, 
and  at  different  times  we  have  more  vessels  than 
what  we  can  handle  on  berths. 

The  Court:  During-  that  time  might  she  prop- 
erly be  said  to  have  been  operated  as  a  troop  ship. 
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even  though  she  didn't  have  any  troops  aboard? 

The  Witness:     Yes,  sir. 

The  Court:  She  hadn't  been  decommissioned 
and  still  kept  in  readiness  for  future  work  of  that 
sort?  • 

The  Witness:     That  is  true. 

The  Court:     Proceed. 

Mr.  Belcher:     That,  is  all. 

The  Court:     Any  cross-examination'? 

Mr.  Garland:     No  questions. 

The  Court:     Step  down.    Call  the  next  witness. 

PALVIN  AMDAHL 

called  as  a  witness  in  behalf  of  respondent,  being 
first  duly  sworn,  on  oath  testified  as  follows: 

Direct  Examination 
By  Mr.  Belcher: 

Q.     State  your  name. 

A.     Palvin  Amdahl.  [135] 

Q.     Mr.  Amdahl,  where  do  you  live? 

A.     I  live  at  22291/,  Minor  Avenue  North. 

Q.     Seattle? 

A.     Seattle,   Washington. 

Q.     What  is  your  occupation? 

A.  At  the  present  time  I  am  assistant  chief, 
Utilization  Section,  Seattle  Port  of  Embarkation. 

Q.  What  was  your  occupation  during  the  months 
of  July  and  August  of  1947? 

A.  I  was  assistant  to  Mr.  Thomas,  chief  of  ma- 
rine crew  section. 
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Q.  Did  you  have  anything  to  do  with  the  per- 
sonnel office  at  that  time  I 

A.    Yes,   I  did. 

Q.  Are  you  acquainted  with  the  Libelant  in  this 
ease.  Mr.  William  I*.  Thornton'?  A.     lam. 

Q.  And  do  you  have  the  records  of  the  person- 
nel office  of  the  Port  of  Embarkation  with  you  ' 

A.    Yes,  I  do. 

Q.  Will  you  examine  them,  please,  for  the  pur- 
pose of  telling  us  when,  if  at  any  time,  Mr.  Thorn- 
ton was  employed  prior  to  1947  and  in  what  ca- 
pacity 1 

A.  Mr.  Thornton  was  first  employed  as  first 
mate  on  8  May,  1942,  was  assigned  to  the  U.  S. 
H.  B.  Pacific  [136]  Monarch. 

Q.     What  type  of  vessel  was  that  \ 

A.  1  am  not  in  Operations,  but  I  believe  the 
vessel  was  a  small  type  steam  coal  burning  steam 
vessel,  but  not  of  a  transport  das-. 

Q.     A  cargo  vessel  '? 

A.  It  was  in  a  towboat  class,  Large  towboat 
class. 

Mr.  Garland:  If  Your  Honor  please,  I  know 
that  there  was  twenty  separate  positions  that  he 
held,  and  I  know  we  will  be  here  all  day  if  we  take 
this  much  time  on  each  one  of  them.  I  therefore 
object  to  1942  as  being  too  remote  and  immaterial 
to  the  cause  of  this  action. 

Mr.  Belcher:  I  challenge  that  statement,  if  Your 
Honor  please,  because  it  goes  to  the  very  question 
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as  to  whether  this  man  knew  what  the  regulations 

were  with  respect  to  reemployment  rights. 

The  Court:  Can  you  stipulate  that  this  man 
was  qualified  respecting  his  knowledge  of  such 
matters  ? 

Mr.  Garland:     No. 

The  Court:  Very  well,  then,  you  may  proceed 
as  briefly  as  you  can. 

Q.  Mr.  Ahdahl,  just  briefly  state  what  other 
employment — Was  he  continuously  employed  in 
that  or  a  similar  capacity  by  the  United  States 
Army?  [137] 

The  Court:     You  mean  the  libelant? 

Mr.  Belcher:     Yes,  Your  Honor. 

The  Court:  For  how  long,  to  your  knowledge 
was  the  libelant  employed  around  ships  that  were 
operated  by  the  United  States  Government  in  any 
capacity,  if  you  know? 

The  Witness:  Well,  according  to  the  record  he 
was  employed  continuously  until  9  May,  1947. 

Q.    What  happened  on  that  day? 

A.     Mr.  Thornton  was  separated  for  disability. 

The  Court :     That  was  on  May  what  ? 

The  Witness :     9  May,  '47. 

Q.  When  a  man  is  separated  on  account  of  dis- 
ability what  is  done  by  the  personnel  office  ? 

A.  The  employee'  is  called  in.  He  is  given  a 
physical  examination.  He'd  be  instructed  in  his 
rights  and  privileges  regarding  his  separation  and 
at  that  time  would  have  t<>  make  a  decision  whether 
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he  wished  to  submit  himself  to  take  a  physical  ex- 
amination for  physical  disability. 

Q.  Is  there  such  a  thing  as  annual  leave  in  the 
Army  service?  A.     yes,  sir. 

Q.  Have  you  any  records  from  which  you  can 
testify  as  to  the  approved  annual  Leave,  if  any,  that 
accrued,  that  [138]  was  due  Mr.  the  libelant  at 
the  lime  of  his  separation  on  May  9,  1947  '. 

A.  Mr.  Thornton  had  accrued  leave  to  bis  credit 
covering  29  and  six-eighths  days. 

The  Court.     29  and  what  I 

The  Witness:  Six-eighths  of  a  day,  or  sufficient 
leave  to  eoyer  him  from  9  May,  1947  through  <> 
hours  on  14  June,  '47. 

The  Court:     June  what? 

The  Witness:     14th. 

Q.  In  each  of  the  instances  where  the  libelant. 
William  Thornton,  had  changed  his  position,  if  he 
did,  what  was  it  necessary  for  him  to  do? 

A.  It  was  necessary  for  him  to  report  to  per- 
sonnel office  and  receive  an  appointing  document 
changing  his  assignment. 

Q.  Bid  he  do  that  in  each  of  the  several  occupa- 
tions that  he  filled  from  May  8,  1942  to  May  9, 
1947 1 

A.  I  wasn't  in  the  personnel  offiee  for  that  en- 
tire period.  However,  it  would  be  reasonable  to 
stale  that  he  would  have  had  to  come  to  personnel 
office  on  many  of  the  occasions  to  obtain  his  stand- 
ard   form    50.     There    may    have    been    exceptions 
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whereby  the  paper  may  have  been  processed  for 

him;  but  in  any  event,  he  would  have  received  a 

copy   of  any  action  appointing  him   to   the   [139] 

position. 

Q.  Would  that  occur  on  the  transfer  to  each 
separate  ship?  A.     Yes,  sir. 

Q.  What  process  was  it  necessary  for  Mr. 
Thornton  to  go  through  after  he  had  been  dis- 
charged or  laid  off  or  whatever  you  might  call  it, 
on  May  9 — separated  from  service  on  May  9th,  1947 
before  he  could  be  legally  employed1? 

A.  He  would  have  had  to  make  application  for 
Federal  Employment.  That  application  would  have 
had  t<>  have  been  accepted.  The  employee  would 
have  to  have  been  interviewed  and  approved  for  the 
position. 

Q.     To  whom  would  he  file  that  application  ? 

A.     He'd  file  that  with  the  personnel  office. 

Q.     Was  there  such  from  the  record  filed  by  him? 

A.     Not  to  my  knowledge. 

Q.  Is  there  any  record  in  the  personnel  office  of 
the  libelant  William  Thornton  having  made  a  writ- 
ten application  for  reemployment  than  having  gone 
through  the  process  of  physical  examination? 

A.     No  record,  no. 

Q.  Finger  printing  and  so  forth  prior  to  July 
10,  1947,  after  his  separation  ? 

A.     No  record. 

Q.  Is  it  customary  for  the  Army  to  put  civilian 
employees  [140]  to  work  on  vessels  unless  they  have 
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fully  complied  with  the  civil  service  requirements  I 

A.    No,  sir. 

Q.  In  this  case  did  Mr.  Thornton  comply  with 
any  of  the  civil  service  requirements  prior  to  June 
10,  after  he  had  been  separated  from  his  service  on 
May  9,  1947? 

A.  lie  never  complied  with  any  of  the  )»ei-. .unci 
processing  for  appointment  as  required  by  the  regu- 
lations. 

Q.  Has  anybody  in  the  armed  forces — in  the 
Army  at  the  Port  of  Embarkation  authority  to  em- 
ploy anybody  except  in  the  manner  thai  yon  have 
testified?  A.     No,  sir. 

Mr.  Belcher:     You  may  inquire. 

The  Court:     You  may  cross-examine. 

Mr.  Garland :     Very  well,  Your  Honor. 

No  questions  of  this  witness. 

The  Court:  Step  down.  Call  the  respondent's 
next  witness. 

RALPH  JAY 

called  as  a  witness  in  behalf  of  respondent,  being 
first  duly  sworn,  on  oath  testified  as  follows: 

Direct  Examination 
By  Mr.  Belcher: 

Q     State  your  name,  please  1  [141] 

A.     Ralph  Jay. 

Q.     What  is  your  occupation  I 

A.  Deputy  Chief  of  Civilian  Personnel,  Seattle 
Port  of  Embarkation. 
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Q.  In  1947  what  was  your  occupation  in  the 
month  of  July  and  August  ? 

A.  Certifying  officer,  Seattle  Port  of  Embarka- 
tion. 

Q.     What  do  you  mean  by  certifying  officer? 

A.     Paymaster. 

Q.  I  think  at  the  previous  hearing  you  testified 
concerning  exhibits  in  evidence  which  I  now  offer 
again  in  this  case,  certain  payrolls,  I  think,  in  that 
case  A-l  and  A-2— Exhibits  A-l  and  A-2. 

Mr.  Belcher:  Which  I  now  ask  to  be  handed  to 
the  witness.  There  are  three  of  them,  A-l,  A-2, 
and  3. 

The  Court:  I  understand  that  the  libelant  ef- 
fected an  application  to  this  part  of  the  trial  all  of 
the  testimony  previously  introduced  on  behalf  of 
the  plaintiff  and  libelant.  Does  the  respondent 
wish  to  accomplish  the  same  results? 

Mr.  Belcher:  Yes,  111  do  the  same  and  supple- 
ment it. 

The  Court :     Any  objection  ! 

Mr.  Garland:     No  objection.  [142] 

The  Court:  It  is  so  ordered.  All  the  testimony 
produced  on  behalf  of  the  defendant  or  libelant  at 
the  previous  trial  proceedings  in  this  case  is  now 
regarded  as  received  in  evidence  and  already  and 
now  before  the  court  in  respect  of  this  part  of  the 
trial  proceedings  and  in  respect  to  each  and  all 
parties. 

Mr.  Belcher :     Including  all  exhibits. 
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The  Court :     [ncluding  all  exhibits. 
Q.     Mr.  Jay,  as  certifying  officer  what  are  your 

duties'? 
A.    The  payment  of  civilian  personnel  employed 

by  tlie  Port  of  Embarkation,  both  ship  and  shore. 
As  to  ship  side  it  was  generally — it  was  the  duty  of 
the  certifying  officer  shore  side  to  pay  the  leave  only 
of  employees  aboard  transports. 

Q.    Certifying  payrolls'?  A.    Yes. 

Q.  In  this  instance  I  think  you  testified  at  the 
previous  hearing  you  refused  to  certify  William  P. 
Thornton,  whose  name  appeared  on  certain  pay- 
rolls ? 

A.  Yes,  sir,  for  that  period  of  the  10th  through 
the  31st  of  July,  1947.  Those  were  the  only  time 
sheets  submitted  to  me. 

Q.  Did  Mr.  Thornton  ever  come  and  ask  you  for 
his  pay?  A.     No,  sir.  [143] 

Q.  Did  he  ever  communicate  in  any  way  with 
you  with  respect  to  his  pay?  A.     No,  sir. 

Q.  You  were  the  paymaster  during  the  period  of 
time  that  Mr.  Thornton  had  been  previously  in  the 
employ  of  the  Army  I 

A.  1  was  certifying  officer  from  1  January,  1945 
to  31  December,  1948  continuously. 

Q.  So  that  wherever  Thornton's  name  appeared 
upon  a  payroll  prior  to  July,  1947  you  never  ques- 
tioned it?  A.     That  is  right. 

Q.  Why  did  you  question  it  alter  the  10th  of 
July,  1947  I 
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A.  Because  he'd  not  been  regularly  appointed  to 
the  position  he  was  occupying. 

Q.  What  would  have  happened  if  you  had  paid 
him  I 

A.  Iwould  have  assumed  a  personal  liability  for 
the  amount  paid. 

Q.     That  is  pursuant  to  regulations  % 

A.  Yes,  sir,  civilian  personnel  regulation  No. 
120. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Thornton*?  A.     No,  sir. 

Q.  With  respect  to  this  matter  either  officially 
or  otherwise  '.  A.     No,  sir. 

Mr.  Belcher :     I  think  that  is  all.  [144] 

Q.  (By  Mr.  Belcher)  :  You  may  state  whether 
or  not,  if  you  know,  Mr.  Thornton  had  and  still  has 
an  administrative  remedy? 

A.     He  had,  and  I  would 

Q.    What  is  that  remedy  i 

Mr.  Garland:  I  object  to  that  as  immaterial. 
This  is  the  remedy  we  are  pursuing. 

The  Court:  If  the  respondent  doesn't  want  the 
record  to  show  that,  you  may  not — I  mean  if  the 
libelant  objects,  you  may  not  show  that  over  his  ob- 
jection, counsel. 

.Mr.  Belcher:     If  Your  Honor  please 

The  Court:  You  offer  it  on  the  grounds  that 
that  is  in  admiralty,  although  it  is  not  an  equity 
proceeding — that  some  proceedings  may  be  of  a  like 
character? 
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Mr.  Belcher:      Yes,  Your  Honor. 

The  Court:  Then  the  court's  ruling  is  reversed, 
and  Hi*'  COUrl  will  hear  it  upon  thai  theory.  Pro- 
ceed. 

The  Witness:      What  was  it  I 

A.  The  presentation  of  a  claim  to  the  claims 
division,  to  the  general  accounting  office  for  reim- 
bursement. 

Q.  Is  that  the  usual  and  customary  method 
where  a  man  that  lias  gotten  employed  im- 
properly  [145]  A.     ^'es,  sir. 

Mr.  Belcher:     You  may  inquire. 

The  Court:  Have  you  any  knowledge,  Mr.  Jay, 
as  to  how  long  this  man  worked  and  as  to  which  ho 
has  not  been  paid  by  the  Government?  If  so,  will 
you  state  that  now? 

The  Witness:  Yes,  sir.  1  have  certified  time 
sheets  for  the  10th  through  the  31st  of  July  that  I 
voided.  Those  were  the  only  two  1  saw. 

The  Court:  Is  that  evidenced  by  any  document 
now  in  evidenee  as  an  exhibit  ? 

The  Witness:     It  is. 

The  Court :     Can  you  state  the  exhibit  \ 

The  Witness:     Exhibit  A-3. 

The  Court:     That  answers  the  court's  questions. 

The  Witness :     There  is  more  than  that. 

The  Court :     Is  there  another  exhibit  I 

The  Witness:  There  is  another  exhibit,  A-2, 
which  covers  a  period — I  think  it  is  to  August  14, 
from  August  1,  t<>  Augusl  14.    That  is  Exhibit  A-2. 
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The  Court:  Do  you  know  whether  or  not  those 
two  exhibits  show  all  of  the  time  during  which  he 
worked  and  in  respect  to  which  he  has  not  been 
paid? 

The  Witness:  I  couldn't  say  that  I  know.  I  pre- 
sume it  is  correct.  It  is  duly  certified.  [146] 

The  Court:  Can  you  tell  from  those  exhibits 
how  long  he  worked  for  the  Government  and  had 
not  been  paid  by  the  Government?  If  so,  will  you 
do  that  now? 

The  Witness:  Yes,  sir.  There  is  7  hours  on  July 
10,  1947 ;  15  hours 

The  Court :     Wait  a  minute.  July  10. 

The  Witness :     7  hours. 

The  Court :     Next. 

The  Witness:  July  11  through  the  15th,  15 
hours  each. 

The  Court:  Wait  a  minute.  Just  a  moment.  I 
don't  understand. 

The  Witness :     July  10,  7  hours. 

The  Court :     I  have  that. 

The  Witness:  July  11,  15  hours;  12th,  15  hours; 
13th.  15  hours;  14th,  15  hours,  and  the  15th,  15 
hours. 

The  Court:  That  means  that  each  one  of  those 
days  from  the  11th  to  the  15th,  inclusive,  he  worked 
15  hours ;  is  that  right? 

The  Witness:     Yes,  sir. 

The   Court:     That   is   right.    When   else   did  hfl 
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woi'k    and    did    not    receive    pay    for   BUCh    work,    if 

there  is  any  other  time? 

The  Witness:     The  16th  to  31st  of  July,  1947. 

The  Court:     Edch  day,  15  hours  \ 

The  Witness:     Total,  240  hours  for  that  period. 

The  Court:     240  hours  from  what  date,  the  15th 
to  when? 

The  Witness:     16th  of  July  to  the  31st  of  July. 

The   Court:     From   July   16th   to  July  31st,    in- 
elusive? 

The  Witness:     Yes,  sir. 

The  Court:     Any  other  day  or  any  other  time  or 
occasion  when  he  worked  and  has  not  been  paid  \ 

The  Witness:     We  have. 

The  Court:     Tf  so 

The  Witness:     August  1 

The  Court:     August  1. 

The  Witness :     Through  August  14th,  1947. 

The  Court :     How  many  hours  ? 

The  Witness:     A  total  of  203  hours.   On  the  14th 
he  only  worked  8  hours. 

The    Court:     Anyway,    he    has    a    total    of    203 
hours  I 

The  Witness :     Yes,  sir,  for  that  period. 

The  Court:     Any  other  time  that  he  worked  and 
has  not  been  paid? 

The  Witness:     No,  sir.   There  is  no  record.  [14S] 

The  Court:     What  is  your  understanding  about 
whether  or  not  these  hours  that  you  have  jusi  stated 
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constitute  all  the  hours  worked  by  libelant  Thornton 

for  which  he  has  not  been  paid  1 

The  Witness:  It  is  my  understanding  that  con- 
stitutes the  entire  amount. 

The  Court:  There  are  five  15 's.  That  makes  75, 
doesn't? 

The  Witness:     Yes,  sir. 

The  Court:  And  240  and  203.  According  to  my 
calculations  all  of  those  hours  stated  by  you  amount 
to  the  total  aggregate  number  of  525  hours. 

The  Witness :  535,  I  believe,  Your  Honor.  Well, 
no.  There  are  75  hours  between  July  11  and  July 
15.   There  is  7  on  the  10th.   That  makes  82  hours. 

The  Court:  I  have  that,  and  then  you  have  240 
hours  from  the  16th  to  31st  of  July. 

The  Witness :     That  is  correct. 

The  Court:  Then  you  have  203  hours  from  Au- 
gust 1st  to  14th. 

The  Witness :     Yes,  sir. 

The  Court:  Then  add  82,  240  and  203— three 
and  two  are  five;  four  and  eight  are  twelve — two 
and  five — three  and  two  are  five — 525  hours,  is  it 
not?  [149] 

Mr.  Belcher :     That  is  correct. 

The  Witness:     Is  it  225? 

Mr.  Belcher:     Yes. 

The  Court:  What  is  the  rate  of  pay,  if  you 
know,  worked  by  him  on  the  last  payday  when  he 
was  paid? 

The  Witness:  I  don't  have  that  before  me,  Your 
Honor.  I  can  consult  the  record. 


'» 
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The  Court:  Can  you  do  thai  I  Is  there  any  ob- 
jection to  liis  consulting  the  record  to  find  out  wIj.i1 
the  rate  of  pay  was? 

Mr.  Belcher:    $17.25  per  day  for  15  hours. 

Mr.  Garland:  There  is  no  objection,  Four 
Honor,  to  his  testifying  himself.  Counsel  stipu- 
lated.   I'd  rather  the  man  testily. 

The  Court:  I  would  like  to  know,  if  the  witness 
has  any  way  of  telling  the  courl  now  how  much 
compensation  he  would  have  been  authorized  to 
work  for  that  time  that  he  would  he  entitled  to 
have  been  paid  for.  That  is  the  ultimate  objective 
to  which  my  inquiry  leads. 

The  Witness:  This  authorization  for  the  posi- 
tion shows  $10.20  per  day,  hut  it  doesn't  indicate 
fche  number  of  hours  in  the  tour.  Of  course,  there  is 
no  record  in  the  file  here  inasmuch  as  he  wasn't 
appointed. 

The  Court:  Those  connected  with  this  case  are 
now  excused  until  2:00  o'clock.  You  may  step 
down. 

(  Recess.) 

Afternoon  Session,  August  9,  1949 

(The  witness  Ralph  Jay  resumes  the  stand.") 

Q.  (Mr.  Belcher):  Mr.  Jay.  during  the  noon 
recess  have  you  had  occasion  to  ascertain  the  rate 
of  pay,  either  hourly  or  weekly  or  daily  or  what- 
ever it  inight  lie? 
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A.     I  have,  sir.   The  rate  was  $1.15  per  hour. 
Q.    $1.15  per  hour  ?  A.     Yes,  sir. 

Mr.  Belcher :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Garland : 

Q.  Is  there  any  overtime,  or  is  that  a  straigh 
$1.15  per  hour  ? 

A.     It  is  a  straight  time. 

Q.  The  fact  that  they  worked  15  hours  a  day 
does  not  increase  it  at  all  ? 

A.     No,  sir. 

Q.  According  to  your  time  sheets  was  Capl 
Thornton  [151]  acting  as  a  night  mate  on  th< 
Goucher  Victory?  A.     Yes,  sir. 

Q.  Was  any  other  person  acting  in  that  capacit; 
at  the  same  time  Capt.  Thornton  was  ? 

A.  I  am  not  prepared  to  answer  that.  I  don' 
know,  sir. 

Q.  You  have  no  remembrance  of  any  person  so 
acting? 

A.     No,  sir.  I  wouldn't  know,  anyway. 

Q.  Would  you  know  whether  or  not  the  position 
of  night  mate  was  a  customary  and  usual  position 
to  have  on  a  ship  situated  such  as  the  Goucher  Vic- 
tory was  situated  in  this  port  ? 

A.  It  was  a  customary  position  regularly  au- 
thorized by  the  office  of  chief  of  transportation. 

Q.  If  anyone  else  had  submitted  time  sheets  foi 
acting  as  night  mate  on  the  Goucher  Victory  at  th< 
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game  time  Capt.  Thornton  was  acting,  those  time 

sheets  would  have  come  through  your  office  I 

A.    Yes,  sir. 

Q.  You  have  no  recollection  of  any  such  time 
sheets  \  A.     No,  sir. 

Mr.  Garland:     Thai  is  all. 

(Witness  steps  down.)  [152] 

HARRY  E.  LE1GHTON 

called  as  a  witness  in  behalf  of  the  respondent,  be- 
ing fi rst  duly  sworn,  on  oath  testified  as  follow 

Direct  Examination 
By  Mr.  Belcher: 

Q.     State  your  name,  please? 

A.     Harry  E.  Leighton. 

(t).     Are  you  a  licensed  captain  % 

A.     Yes,  sir. 

The  Court :  How  long  have  you  been  so  licensed, 
Captain? 

The  Witness:     Since  1917. 

The  Court:  You  have  been  working  pretty  gen- 
erally all  that  time  on  Puget  Sound? 

The  Witness:  I  have  been  with  the  Government 
thirty-seven  years,  sir. 

Q.  You  were  assistant  marine  superintendent  in 
August  of  1947,  July  and  August? 

A.     Yes,  sir. 

Q.  Captain,  to  constitute  a  valid  member  of  the 
crew  of  the  Goucher  Victory  I'll  ask  you  whether 
or  not  it  would  be  necessary  for  one  to  sign  the 
arti.-h-  . 
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A.  In  my  estimation  you  have  to  sign  the  arti- 
cles to  be  a  member  of  the  crew  on  any  ship. 

Q.  Did  Capt.  Thornton  sign  articles  in  this  in- 
stance1? [153] 

Mr.  Garland :  I  believe  the  log  would  be  the  best 
evidence  of  that. 

The  Court :     The  objection  is  overruled. 

Mr.  Garland:     The  articles  themselves. 

The  Court:  This  is  proving  the  negative,  a  fact 
which  is  not  alleged  to  be  or  contended  to  be  cov- 
ered by  the  law. 

Mr.  Garland :  In  the  original  testimony  we  sub- 
poenaed the  log,  and  they  did  not  produce  it. 

Mr.  Belcher:     What0? 

Mr.  Garland:  We  subpoenaed  the  log  originally 
from  this  ship.  We  subpoenaed  Capt.  Leighton  to 
produce  the  log,  have  it  here. 

(Whereupon,  the  questions  appearing  on 
lines  20  and  25  of  the  preceding  page  were  read 
to  the  court.) 

Mr.  Garland:  My  objection  is  that  the  articles 
of  the  log  of  the  ship  speak  for  themselves  as  to 
what  the  captain  signed.  We  anticipated  that  and 
asked  by  subpoena  for  the  log  to  be  presented  here, 
and  that  was  served  upon  Capt.  Leighton  and  also 
upon  the  defense. 

Mr.  Belcher:     When  was  that  subpoena  served0? 

The  Court :     I  am  going  to  sustain  this  objection. 

Mr.  Belcher :     Allow  an  exception. 
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The  Court:     Allowed. 

Mr.  Belcher:  I  don't  know  whether  I  asked 
tins  question  and  he  answered  it  or  not: 

The  Court:  I  will  say  this:  Notwithstanding 
the  court's  ruling,  counsel  on  either  side  may  by 
proper  questions  interrogate  this  witness  as  to 
whether  or  not  it  was  customary  to  keep  articles  in 
— relating  to  the  employment  of  these  night  officers 
on  hoard' these  vessels  while  they  were  in  port  under 
this  system  of  employment  of  oighl  mates  and/or 
other  such  officers. 

Q.  Capt.  Leighton,  yon  were  assistant  marine 
superintendent1?  A.     Yes,  sir. 

Q.     In  July  and  August  of  1947  I 

A.     Yes,  sir. 

Q.  What  are  the  duties  of  a  marine  superin- 
tendent or  an  assistant  marine  superintendent  I 

A.  An  assistant  marine  superintendent  at  that 
time  and  at  the  present  time — yon  have  charge  of 
all  the  floating  equipment  under  the  principal 
marine  superintendent. 

Q.  When  I  speak  of  signing  articles  as  a  mem- 
ber of  the  crew,  will  you  explain  to  the  court  jnst 
how  that  is  accomplished? 

A.  The  ship's  agent,  administrative  agent  on  the 
ship,  calls  the  men  hefore  him  and  signs  the  arti- 
cles as  to  [155]  their  various  positions,  the  date 

Q.  Do  those  articles  appear  in  the  log  of  the 
ship 

A.  No,  sir.  the}-  are  a  separate  article  alto- 
gether. 
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Q.     A  separate  article  altogether'?  A.     Yes. 

Q.     What  becomes  of  the  articles  ? 

A.  There  are  five  to  seven  copies.  They  are  dis- 
tributed around  among  the  various  heads  of  the  de- 
partments. One  goes  to  Washington,  D.C. ;  one  is 
kept  on  file  down  here. 

Q.  The  log  of  a  ship — what  is  the — what  is  the 
log  of  a  ship  ? 

A.  The  log  of  a  ship  tells  of  anything  that  may 
happen  during  the  day  <>r  night.  It  is  entered  in  the 
log  book.  It  is  supposed  to  be  official. 

Q.  Are  the  names  of  the  crew  entered  in  the  log- 
book? 

A.  No,  sir,  except  those  who  are  on  duty  on  the 
lookout,  at  the  wheel  and  on  the  bridge. 

Q.  In  your  position  as  assistant  marine  super- 
intendent is  it  your  duty  to  know  whether  or  not 
the  ship  was  properly  manned  ? 

A.     Yes,  sir. 

Q.  From  what  source  do  you  make  inquiry  to 
determine  whether  a  ship  is  properly  manned? 

A.  Generally  you  ask  the  mate  how  his  crew  is 
filled  up.  [156]  We  only  have  charge  of  the  deck  de- 
partment. 

Q.     You  only  have  charge  of  what? 

A.     The  deck  department  on  the  ship. 

Q.     The  deck  department? 

A.     That  is  right. 

Q.     Were    the    duties    that    were   performed   by 
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Capt.  Thornton  duties  to  be  performed  in  the  deck 

department?  A.     Yes,  sir. 

(t).  Did  Mr.  Thornton  advise  you  ;it  flic  time 
that  he  went  to  work  on  the  10th  of  July  thai  he 
had  been  relieved  of  duty  in  May,  1947  on  accounl 
of  disability  (  A.     No,  sir. 

Q.  Did  he  inform  you  thai  he  had  been  reem- 
ployed '.  A.     No,  sir. 

The  Court:     Did  he  work? 

The  Witness:     Yes,  sir.  lie  worked. 

The  Court:  Did  he  work  from  July  10th  to 
August  14th  ! 

The  Witness:  To  the  best  of  my  knowledge  lie 
did. 

The  Court:    Do  you  know  whether  he  has  I" 
paid  for  that  work  or  not  \ 

The  Witness:     I  do  not  know. 

The  Court:     You  may  inquire. 

Q.  Were  you  ever  present  at  a  conversation  be- 
tween Mr.  [157]  Miller  and  the  libelant  Capt. 
Thornton?  A.     No,  sir. 

Mr.  Belcher:     That  is  all. 

Cross-Examination 
By  Mr.  Garland: 

Q.  The  position  of  the  night  mate  on  the 
Goucher  Victory  at  the  time  Capt.  Thornton 
worked  there  was  a  necessary  and  regular  position, 
was  it  not  \ 

A.     No.  That  was  a  wartime  position. 

Q.     I   say,   at   the  time   Capt.  Thornton   worked 
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there.  You  had  night  mates  on  other  ships  similarly 

situated?  A.     On  other  ships? 

Q.     All  the  ships  had  them  ? 

A.     All  the  ships  had  them. 

Q.  At  the  time  Capt.  Thornton  worked  there 
was  no  one  else  to  do  that  duty  but  Capt.  Thornton? 
There  was  no  one  else  who  did  work  ? 

A.  He  was  the  only  man  who  worked  on  that 
particular  ship  as  night  mate. 

Q.  And  if  he  hadn't  worked  as  night  mate,  some- 
one else  would  have  had  to  work  as  night  mate? 

A.     Yes. 

Q.  And  other  than  these  formalities,  yon  know 
of  your  own  knowledge  that  his  qualifications  for 
seamanship  and  [158]  ratings  are  snch  to  qualify 
him  for  the  position  of  night  mate;  isn't  that  right? 

A.     Should  have  been,  yes,  sir. 

Q.  You  knew  he  was  working  as  night  mate  at 
the  time  he  did  work  ?  A.     Oh,  yes. 

The  Court :  How  do  you  classify  your  own  posi- 
tion, Captain?  I,  at  the  moment,  did  not  make  a 
note. 

The  Witness:  Assistant  principal  marine  super- 
intendent. 

Mr.  Garland:     I  have  no  furtther  questions. 

Redirect  Examination 
By  Mr.  Belcher : 

Q.  When  a  man  is  separated  from  service  on  ac- 
count of  disability  is  it  customary  to  put  him  back 
to  work  without  reprocessing  him  ? 
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A.     Not  to  my  knowledge,  no,  sir. 

Mr.  Belcher:     That  is  all. 

Mr.  Garland :     No  further  quest  ions. 

The  Court:    Step  down.   Call  the  next  witne 

Mr.  Belcher:  That  is  our  case.  The  respondent 
rests. 

The  Court:    The  respondenl  rests.   Any  rebuttal  I 

Mr.  Garland:  I  would  like  to  put  (1apt.  Thorn- 
ton on  for  a  short  rebuttal. 

The  Court:  You  may  do  that.  Tie  has  already 
been  sworn.  Well,  under  this  libel,  Captain,  I  be- 
lieve I  will  have  you  sworn  again. 

LIBELANT'S  REBUTTAL 

WILLIAM  P.  THORNTON 

libelant  herein,  being  first  duly  sworn,  on  oath  testi- 
fied in  his  own  behalf  as  follows: 

Direct  Examination 
By   Mr.  Garland: 

Q.  Captain,  were  you  at  any  time  requested  by 
any  person  to  furnish — turn  in  your  time? 

A.     Yes,  sir. 

Q.  Tell  the  court  under  what  circumstances  while 
you  were  working  on  the  Goucner  Victory  between 
July  10th  and  August  14th,  1947  you  were  requested 
to  turn  in  your  time,  just  what  happened  I 

A.  Yes.  The  ship  was  shifted  down  to  pier  65, 
and  it  is  quite  a  distance  from  li")  to  the  Port  of 
Embarkation,  so  when  I  go  off  duty  I  go  straight 
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home,  and  when  I'd  return  to  the  ship — I  live  in 
Bremerton — and  I  would  return  right  to  the  ship, 
so  one  morning  there  was  a  man  in  uniform,  a 
soldier's  uniform  came  with  a  slip  of  paper  and 
told  me  to  report  at  the  marine  superintendent's 
office  this  morning,  meaning  that  [160]  morning, 
and  on  arrival  they  said,  "You  haven't  turned  in 
your  time  yet."  That  was  at  Capt.  Leighton's 
office.  I  went  at  once  and  put  in  my  time  up  to 
that  time. 

Q.  That  was  some  time  before  you  were  officially 
notified  you  were  through  ? 

A.  That  was  along,  I  would  say  the  middle  of 
July  or  a  little  later. 

Q.  You  have  already  told  the  court,  have  you 
not,  the  circumstances  under  which  you  were  hired? 

A.     What  is  that  again? 

Q.  I  say  you  told  the  court  the  circumstances 
under  which  you  were  hired  already  in  your  original 
testimony?  A.     Yes.    Yes. 

Q.  You  told  them  concerning  your  previous  dis- 
charge from  the  service,  how  that  took  place? 

A.     Yes. 

Mr.  Garland:  Other  than  repeating  our  testi- 
mony in  chief,  Your  Honor,  I  have  nothing  to  add 
to  this  man's  testimony. 

The  Court:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Belcher: 

Q.     At  no  time  after  your   separation   for   dis- 
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ability  on  the  9th  of  May  of  1947  <  1  i <  1  you  ever  make 

a  written  application  for  reinstatement  f  [161] 

A.  I  never — only  the  firs!  time  I  ever  made  a 
written  application  was  when  I  firsl  went  into  the 
Port  in  '42. 

Q.  You  were  familiar  with  the  civil  service 
rules? 

A.     There  was  lots  of  rules  those  days. 

Q.  Don't  yon  know,  as  a  matter  of  fact,  Captain, 
that  every  time  yon  changed  your  position  yon  had 
to  be  processed  through  the  personnel  office  '. 

A.    No,  not  all  the  time. 

Q.  Well,  how  many  times  had  yon  been  processed 
through? 

A.  Well,  there  were  several  times  1  —  quite  a 
number  of  times;  but  there  was  a  number  of  times 
I  was  transferred  that  I  was  not  processed. 

Q.  Each  time  you  were  processed  you  had  to 
take  a  physical  examination,  didn't  you  \ 

A.     No,  sir. 

Q.     Do  you  say  you  did  not  \ 

A.     I  said  'no.'    No,  sir. 

Q.  Didn't  you  yourself  process  papers  for  other 
employees  %  A.     No. 

Q.     At  no  time? 

A.     Not  to  my  knowledge,  no. 

Q.  You  were  connected  with  the  Coast  Guard, 
weren't  you,  at  one  time  ? 

A.  The  Coast  Guard,  many,  many  years  ago  with 
the  Army — I  mean  with  the  Revenue  Service,  which 
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is  now  the  Coast  [162]  Guard;  but  that  was  1894- 

'96,  rather. 

Q.  Didn't  you  serve  in  the  Coast  Guard  with 
Captain  Jennings,  who  was  the  man  who  hired  you? 

A.     No. 

Q.     Sir? 

A.     No.     Capt.  Jennings  used  to  work  for  me. 

Q.     Yes,  in  the  Coast  Guard. 

A.  No.  I  was  port  captain  for  the  Puget  Sound 
Navigation  Company  at  that  time. 

Q.     You  were  very,  very  good  friends? 

A.     Not  exactly,  no. 

Q.     How  long  had  you  known  Capt.  Jennings? 

A.  Well,  I  would  say  I  met  him  first  about  1916. 
At  that  time  he  was  quartermaster  on  the  Iroquois. 

Mr.    Belcher:      That   is   all.      Oh,    one    question: 

Q.     Did  you  ever  sign  articles? 

A.     Did  I  what? 

Q.     Did  you  sign  any  articles?  A.     When? 

Q.     In  July,  1947,  before  you  went  to  work  ? 

A.     No. 

Mr.  Belcher:    That  is  all.  [163] 

Eedirect  Examination 
By  Mr.  Garland: 

Q.     Captain,  did  you  sign  the  log? 

A.     I  signed  the  ships  log. 

Q.     How  did  you  sign  the  ships  log,  why? 

A.  When  I  arrived  aboard  the  ship  it  was  the 
duty  of  the  officers  I  was  relieving  to  make  me  sign 
the  log,  and  when  I  would  leave  the  ship  in  the 
morning,  why,  I  would  sign  it  again,  or  he  would 


vs.  William  P.  Thornton  L83 

(Testimony  of  William  P.  Thornton. ) 

sign    it,  the  officer  that   relieved    mc 

Mr.  Garland  :    That  is  all. 

Recross-ExaminatioD 
By  Mr.  Belcher: 

(,).  Yon  have  been  in  the  maritime  service  for  a 
good  many  years,  haven't  you  (  A.     Well,  yes. 

Q.  And  you  knew  in  July,  L947,  you  -to  become 
a  valid  member  of  the  crew  of  the  Goucher  Victory 
it  was  necessary  for  you  to  sign  the  articles  1 

A.  No,  it  wasn't  necessary  to  sign  articles.  The 
night  mates  never  sign  articles.  I  have  had  aighl 
men  aboard  my  ship  and  they  never  signed  articles, 
and  I  have  also  been  on  other  ships  other  than  the 
(lonelier    Victory    and   never   signed    any    articles. 

Q.  You  were  not  then  a  member  of  the  crew  of 
the  ship,  were  you? 

A.  I  was  signed  on  as  a  mate,  night  mate.  That 
was  my  duty. 

Q.     Who  signed  you  on? 

A.     I  was  told  to  go  on. 

Q.     By  whom? 

A.  I  was  told  to  go  on  by  Mr.  Merrill,  George 
Merrill. 

Q.     When  was  that? 

A.     That  was  on  the  10th  day  of  duly. 

Q.  George  Merrill  is  the  George  Merrill  who 
testified  here  this  morning  \  A.     Yes. 

Q.     He  was  a  personnel  officer,  was  he  not  ' 

A.  No,  no,  no.  In  the  Marine  Superintendent's 
office. 
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Q.     He  was  in  the  Marine  Superintendent's  office 1 

A.     Yes,  sir. 

Q.  Who  did  you  first  contact  or  who  contacted 
you  first  in  connection  with  this  night  mate's  job? 

A.  I  came  down  to  the  port  looking  for  that 
kind  of  position,  and  I  was  looking  for  Merrill — 
Miller,  rather,  John  Miller.  I  came  to  the  Goodrich 
Building  and  Miller  was  not  in  the  office  at  that 
time,  and  I  waited  a  few  minutes,  and  then  I  left, 
and  just  in  front  of  Pier  39  I  met  Miller,  and 
Miller — I  told  him  I  would  like  to  [165]  get  one  of 
those  night  mate's  jobs.     Shall  I  continue? 

Mr.  Garland:     Go  ahead.     Continue. 

A.  He  said,  "We  are  not  handling  those  any 
more.  We  have  nothing  to  do  with  that  whatever. 
However,"  he  said,  "Jennings  has  that  now.  Well," 
he  said,  "now,  as  a  matter  of  fact,  Capt.  Leighton 
is  the  man  to  go  to."  And  I  in  turn  said  to  him 
then,  "I  have  known  Harry  all  my  life,  almost,  and 
T "1 1  go  around  and  see  him."  So  I  went  in  and 
saw  Harry,  and  he  says,  "Certainly,  Bill."  Those 
are  the  words  he  used.  And  he  said,  "By  the  way, 
have  yon  been "  I  can't  use  the  word  right  now. 

Mr.  Garland:  May  I  suggest,  Your  Honor,  the 
word  he  wants? 

The  Court:  No.  Give  him  a  chance  to  think 
of  it  himself. 

A.  I  just  can't  say  the  word.  Anyway — "Your 
services  has  been  stopped  to  a  certain  extent."  T 
said,  "I  don't  know.     I  haven't  received  any  dis- 
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ehargeyet."    And-  well,  Harry  said,  "Well,  we  can 

fix  that.  <o>  <»n  in  and  give  your  name  t<»  Mr. 
Merrill"  -George  Merrill,  which  sets  just  outside 
<>t'  the  office,  ;iii<I  I  wcnl  out,  and  after  talking  to 
Men-ill  and  putting  my  lime  down  and  everything, 

lie  said,  "Now,  by  the  way,"  he  said,  "when  we  call 
you  up  in  Bremerton,"  lie  says,  "you'll  have  t<> 
pay   this,   pay    the    Long   distance   call/'   [166] 

The  Court:  I  know  this  is  the  second  time  at 
least,  this  has  been  gone  over.  There  is  no  need 
of  telling  something  you  told  the  other  occasions 
when  we  were  trying  this  case.  Better  proceed  by 
question  and  answer. 

Q.  (By  Mr.  Belcher)  :  Do  you  recall  a  conversa- 
tion with  Mr.  Miller  at  a  later  date  }. 

A.     May  the  9th. 

Q.  Captain,  do  you  recall  having  had  a  conversa- 
tion with  Mr.  Miller  about  the  29th  of  July.  1947 
which  was  after  you  had  gone  to  work  ( 

A.     No.    That  is  not  true. 

Q.     You  didn't  have  a  conversation  I 

A.     No,  sir. 

Q.  To  refresh  your  recollection  did  he  not  ask 
you  at  that  time  on  or  about  the  date  where  yon 
were  working? 

A.  No.  I  never  met  him  until  the  14th  day  of 
August— after  the  10th,  or  about  the  9th  of  July, 
]  would  say.  The  next  time  T  saw  Miller  was  on 
the  14th  of  August,  and  X  met  him  in  practically 
the  same  place  that  1  had  met  him  when  T  asked 
him  the  first  time  about  the  night  mate  job. 
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Q.  Yon  never  did  receive — you  know  what  the 
Form  WD50  is,  don't  you? 

A.     No,  I  can't  say  I  do.  [167] 

Q.  Well,  you  know  that  you  get  a  slip  of  paper, 
don't  you,  when  you  are  hired? 

A.     Well,  yes,  yes,  in  some  positions. 

Q.     Did  you  get  a  slip  of  paper  from  anybody? 

A.     No. 

Q.  On  the  10th  of  July,  1947,  before  you  went 
to  work? 

A.  I  was  just  told  by  Mr.  .Merrill— Miller— Mr. 
Merrill,  rather, 

Q.     Do  you  know  where  Mr.  Miller  is  now  I 

A.  No,  I  don't.  I  know  where  he  was  a  month 
ago,  though. 

Q.  As  a  matter  of  fact,  don't  you  know  that  he 
is  out  at  sea  at  the  present  time1? 

A.     That  he  is  what? 

Q.     He  is  at  sea?  A.     He  is  at  sea? 

Q.     Yes.  A.     Well,  no. 

Q.     Didn't  you  know  that? 

A.     No,  I  didn't  know  it. 

Q.  You  subpoenaed  him  as  a  witness  in  the  other 
case,  didn't  you?  A.     Yes,  I  believe  we  did. 

Mr.  Belcher:     That  is  all. 

Mr.  Garland:     That  is  all. 

The  Court:  Step  down,  Captain.  Call  your  [168] 
next  witness. 

Mr.  Garland:     We  rest,  Your  Honor. 

Mr.  Belcher :    Mr.  Merrill  in  surrebuttal. 
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The  Court:    Call  another  witness. 

Mr.  Belcher:     May  I  have  just  a  second,  if  four 

Honor  please? 

The  Court:     You  may. 

Mr.  Belcher:  I  don't  know  why  Mr.  Merrill  left, 
Your  Honor.  I  can't  get  him  here  for  My  Infor- 
mation is  that  lie  did  not  contact  Mr.  Merrill,  and 
Mi-.  Merrill  did  not  tell  him  to  go  to  work. 

The  Court:  Well,  is  your  information  positive 
that  Mr.  Merrill  would  testify  as  your  recollection 
and  information  indicates  if  he  were  herel  Thai  is 
the  important  thing. 

Mr.  Belcher:    That  is  my  idea,  yes,  Your  Bonor. 

The  Court:  Ts  there  any  lack  of  agreement  be- 
tween counsel  as  to  that  fact?    Could  you 

Mr.  Garland:  No,  there  is  no  chance  of  us  so 
stipulating,  because  my  client  has  all  the  faith  in 
the  integrity  of  Mr.  Merrill,  and  he  says  that  isn't 
true,  and  if  that  isn't  true,  it  should  have  been 
brought  out  on  rebuttal,  not  surrebuttal,  because  our 
— I  object  on  that  ground,  that  it  isn't  proper  sur- 
rebuttal, [169]  even  if  brought  forward:  but  I  can't 
stipulate  to  it  in  the  light  of  the  testimony. 

The  Court:  As  I  recall  there  was  some  testimony 
at  the  other  trial  proceedings  on  the  former  date  by 
Capt.  Thornton  as  to  what  dealings — as  to  what 
dealings  he  had  with  Mr.  Merrill. 

Mr.  Garland:    That  is  correct. 

The  Court:  The  objection  is  sustained.  Call  the. 
next  witness. 

Mr.  Belcher:     We  rest. 
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The  Court:  You  may  argue  the  case  now.  Pro- 
ceed. The  lawyers  may  proceed  with  argument. 
I'll  hear  you  from  your  present  stations. 

(Whereupon,  counsel  made  their  final  argu- 
ment to  the  court.)  [170] 

The  Court :  In  view  of  the  fact  that  the  Govern- 
ment through  its  authorized  representatives  hired 
the  libelant  for  the  period  of  work  in  question  and 
did  during  that  period  actually  accept  the  libelant's 
labor,  and  in  view  of  the  further  fact  that  during 
that  period  no  other  person  was  hired  to  perform 
the  duties  for  which  libelant  was  hired  and  no  other 
person  was  paid  for  performing  duties  for  which 
the  libelant  was  hired,  and  in  view  of  the  fact  that 
the  Government  has  been  unduly  enriched  unless 
it  pays  libelant  for  the  services  actually  rendered, 
and  in  view  of  the  fact  that  the  libelant  has  been 
damaged  because  of  the  failure  of  the  Government 
to  pay  him  for  such  wages,  this  Court  is  of  the 
opinion  and  finds,  concludes  and  decides  that  libelant 
may  maintain  this  action  against  the  Government 
under  the  Public  Vessels  Act,  and  particularly  Sec- 
tion 781  thereof  (being  Section  781  of  Title  4G, 
r.S.C.A.)  and  is  entitled  to  and  may  recover  of  and 
from  the  respondent  United  States  of  America  for 
the  hours  actually  worked  by  libelant  as  night  mate 
on  board  the  Goucher  Victory  from  July  10th  to 
August  16th,  inclusive,  1947 — for  the  total  of  525 
hours — at  $1.15  per  hour,  and  for  such  recovery 
libelant  is  entitled  to  judgment  against  respondent 
in  this  action. 

The  court  will,  after  advising  with  counsel  [171] 
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in  the  case  as  t<»  theii  convenience,  fix  a  later  date 
on  which  the  Court  will  settle  and  enter  Findings 
of*  Pact,  Conclusions  of  Law  and  Judgment  carrying 
into  effect  this  oral  decision  as  announced. 

(Whereupon,  further  argument  was  heard. 

The  Court:  This  matter  is  continued  until  the 
p2d  day  of  August.    That  will  give  you  time 

Mr.  Belcher:  May  I  say  there,  if  Four  Honor 
please,  that  T  am  going  to  be  busily  engaged  in  a 
trial  of  a  case  on  that  day. 

The  Court:  Very  well.  The  court  will  Bet  this 
case  for  this  coming  Monday,  the  L5th  <•}'  August, 
forenoon  for  the  purpose  of  settling  the  Findings 
of  Fact  and  Decree,  and  I  ask  counsel  for  the  libel- 
ant to  serve  the  papers  on  the  respondent's  com 
so  he  may  be  prepared  to  make  any  objections  I 
them  he  may  wish  to  make. 

(Adjournment. )  [172] 
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Respectfully  submitted, 

/s/  J.  CHARLES  DENNIS, 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12428 


United  States  of  America,  appellant 

v. 

William  P.  Thornton,  appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  OOVR1  FOR 
THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTHERN 
DIVISION 


BRIEF  FOR  THE  UNITED  STATES 


JURISDICTION 


Appellee  brought  this  suit  to  recover  compensation 
for  official  services  as  an  officer  of  the  United  States 
by  virtue  of  appointment  as  a  civil-service  employee 
of  the  United  States,  serving  from  July  10  to  Augusl 
14,  1947,  in  the  capacity  of  night  mate  aboard  the 
United    States    Army    Transport    Goucher    Victory. 

Appellee's  suit  was  originally  begun  July  7.  1948, 
by  a  civil  complaint,  invoking  the  jurisdiction  of 
the  district  court  under  the  'Pucker  Act,  former  28 
U.  S.  Code  41  (20),  now  28  U.  S.  Code  1346  (a) 
(R.  2^).  The  Government  answered  (I\.  6)  and 
moved  to  dismiss  on  the  ground  that  the  court  had 
no  jurisdiction  by  reason  of  the  exception  found  in  the 

(i) 


Tucker  Act  of  district  court  jurisdiction  of  suits  to 
recover  "compensation  for  official  services  of  officers 
of  the  United  States"  (R.  15-16).  Thereafter,  on 
July  5,  1949,  appellee  petitioned  to  amend  and  trans- 
fer his  suit  to  the  admiralty  side  of  the  court,  and, 
"being  satisfied  that  jurisdiction  should  be  invoked 
under  the  Public  Vessels  Act"  (R.  20-21),  tendered 
with  his  petition  an  amended  libel,  invoking  the  juris- 
diction of  the  district  court  under  the  Public  Vessels 
and  Suits  in  Admiralty  Acts  (R.  20-25).  With  the 
Government's  acquiescence  the  district  court,  on  July 
13,  1949,  ordered  the  transfer  and  allowed  the  filing 
of  the  amended  libel  (R.  25-27),  the  Government 
filing  protective  exceptions  and  motion  to  dismiss 
(R.  31). 

The  district  court,  Honorable  John  C.  Bowen,  Dis- 
trict Judge,  on  August  15,  1949,  filed  findings  of  fact, 
conclusions  of  law,  and  a  decree  under  the  Public 
Vessels  Act,  awarding  appellee  $603.75,  together  with 
interest  at  the  rate  of  six  percent  per  annum  from  the 
date  of  entry  of  the  decree  (R.  33-38).  The  Govern- 
ment filed  notice  of  appeal  on  November  8,  1949  (R. 
38-39)  and  on  December  13,  1949,  assigned  error  as 
to  the  jurisdiction  and  as  to  the  award  of  interest  in 
excess  of  four  percent  (R.  42).  The  jurisdiction  of 
this  Court  rests  upon  28  U.  S.  Code  1291. 

QUESTIONS   PRESENTED 

1.  Whether  the  district  court  had  jurisdiction  of 
the  cause  of  action  under  the  Public  Vessels  and  Suits 
in  Admiralty  Acts  (46  XT.  S.  Code  781-782  and  742- 
743)  ;  and  if  so, 


2.  Whether  the  district  couri  had  jurisdiction  to 
award  interesl  al  any  rate  in  excess  of  four  percent, 
in  view  <>l'  the  provision  of  46  U.  S.  Code  782,  din 
ing  Public  Vessels  Ad  suits  "to  proceed  in  accordance 
with  the  provisions  of"  the  Suits  in  Admiralty  Acl 
which,  in  4(>  U.  S.  Code  743,  Limits  interest  to  four 
percent. 


STATEMENT 


The  principal  facts  were  not  disputed  and  may  be 
summarized  from  the  findings  of  the  districl  court 
(R.  34-35).    Between  July  10  and  August  14.  15*  IT. 

the  United  States  was  the  owner  of  the  United  States 
Army  Transport  Goucher  Victory,  employed  exclu- 
sively as  a  public  vessel  and  stationed  at  the  Port 
of  Seattle,  Washington.  For  35  days  during  that 
period  appellee  William  P.  Thornton,  while  em- 
ployed by  the  Army,  worked  525  hours  at  the  rate  of 
$1.15  per  hour  as  Night  Mate  on  that  vessel  pursuant 
to  the  orders  of  the  Marine  Superintendent  of  the 
Seattle  Port  of  Embarkation  who  was  ''a  person  hav- 
ing authority  to  hire''  appellee.  These  services  were 
necessary  to  the  United  States,  which  employed  no 
other  person  to  perform  them  and  accepted  their 
benefit  but  failed  to  pay  appellee  their  conceded  value  of 
$603.75. 

The  reason  for  the  failure  of  appellee  to  obtain 
payment  was  not  disputed  nor  specifically  found  by 
the  district  court.  From  the  whole  of  the  record  it 
appears  to  have  been  because  of  administrative  eon- 
fusion.  The  fiscal  official  responsible  for  certifying 
appellee's  pay  roll  was  afraid  to  do  so.  apparently  for 


fear  that  the  amount  would  be  charged  back  against 
him  personally  as  an  invalid  payment.  Appellee's 
status  was  that  of  an  intermittent  or  per  diem  civil- 
service  employee,  receiving  official  compensation  only 
for  the  time  he  was  actually  working.  Appellee  had 
been  ordered  to  perform  the  particular  job  in  question 
after  certain  administrative  steps  had  been  taken  to 
terminate  his  general  status  of  civil-service  employee, 
but  before  all  steps  had  been  completed  and  before 
either  he  or  the  operating  official  who  ordered  him 
to  work  had  been  notified  of  the  termination.  In  the 
circumstances,  the  district  court  appears  to  have  be- 
lieved appellee  performed  the  work  under  his  validly 
subsisting  prior  appointment.  That  conclusion  was 
acquiesced  in  by  the  Government  in  the  court  below 
and  is  not  questioned  here. 

ARGUMENT 

I 

This  Court  must  determine  the  validity  of  its  prior  holdings 
that  the  Public  Vessels  Act  extends  jurisdiction  to  all  suits 
for  damages  caused  by  public  vessels,  including  persons  act- 
ing in  their  behalf 

In  reliance  upon  the  statute's  literal  language  and 
the  decisions  of  this  Court  in  United  States  v.  Loyola, 
(9th  Cir.)  1947  A.  M.  C.  994,  161  F.  2d  126,  127,  and 
O.  F.  Nelson  &  Co.  v.  United  States,  (9th  Cir.)  1945 
A.  M.  C.  1161,  149  F.  2d  692,  698,  as  well  as  of  the 
Supreme  Court  and  other  courts  of  appeals  in  Cana- 
dian Aviator,  Inc.  v.  United  States,  1946  A.  M.  C. 
1730,  324  U.  S.  215,  228;  American  Stevedores  v. 
Porello,  1947  A.  M.  C.  349,  330  U.  S.  446,  450,  and 
United  States  v.  Caffrey,  (2d  Cir.)  1944  A.  M  .C.  439, 
141  F.  2d  69,  70,  cert.  den.  319  U.  S.  730,  many  suits 


for  wages  have  been  brought  and  maintained  under 
the    Public    Vessels   and    Suits    in    A«l in i r;i  M       A 

civil-service  seamen  of  the  Army  Transport  Service 
and  the  numerous  other  government  agencie  employ- 
ing public  vessels  of  the  United  States  exclusively 
public  vessels  and  not  ;is  merchant  vessels.  Ii  has 
always  been  regarded  as  inequitable  in  the  highest 
degree  to  reject  the  literal  language  of  the  statute 
and  this  Court's  view  and  attempt  to  distinguish 
between  the  rights  of  civil-service  seamen  serving  on 
public  vessels  according  as  the  vessels  arc  employed 
solely  as  public  vessels  or  employed  as  "merchant  \ 
sel"  by  reason  of  carrying  some  commercial  cargo  or 
passengers  for  liire.  The  distinction  is  often  one  of 
quantity  and  degree  and  is  largely  accidental  so  tli.it 
seamen's  rights  ought  not  to  depend  on  it.  (T.  77- 
Western  Maid,  (1922)  257  U.  S.  419;  James  Shewan 
&  Sons,  Inc.  v.  United  States,  (1924)  266  U.  8.  108; 
The  Lake  Lida,  (4th  Cir.,  1923)  290  Fed.  178. 

It  has  never  been  questioned  that  civil-service 
men,  seeking  recovery  for  services  on  public  vessels 
which  are  employed  as  merchant  vessels,  have  the 
seaman's  traditional  remedy  by  suit  in  admiralty  1" 
recover  for  wages  as  well  as  for  maintenance  and  cure 
and  that  jurisdiction  of  such  suits  is  founded  on  the 
Suits  in  Admiralty  Act  with  its  two-year  statute  of 
limitations  (46  U.  S.  Code  743).  Cf.  Me('r,n  v. 
United  States,  1935  A.  M.  C.  1,  294  U.  S.  23.  Civil- 
service  seamen  such  as  appellee  here,  serving  on  public 
vessels,  such  as  hospital  ships,  army  tranports,  coastal 
survey  vessels  and  harbor  and  river  patrol  craft  of  all 
services,    which    are    employed   exclusively    as    public 
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vessels,  have  equally  enjoyed  the  same  remedy  under 
the  Public  Vessels  Act  with  the  same  two-year  limita- 
tion (46  U.  S.  Code  782,  743). 

In  the  companion  appeal,  No.  12400,  Tliomason  et 
dl.  v.  United  States,  now  pending  before  this  Court, 
the  contention  is  for  the  first  time  being  made  that 
such  civil-service  seamen  serving  on  vessels  which 
chance  to  be  employed  exclusively  as  public  vessels  do 
not  have  the  same  traditional  remedy  in  admiralty  as 
they  would  have  had  if  the  vessels  had  carried  some 
commercial  cargo,  so  as  to  be  "employed  as  merchant 
vessels.  They  are  therefore  not  subject  to  the  two- 
year  limitation  but,  instead,  may  bring  suit  at  law  under 
the  Tucker  Act  (28  U.  S.  Code  1346,  former  28  U.  S. 
Code  41  (20))  where,  however,  they  can  obtain  the 
benefit  of  the  six-year  statute  of  limitations. 

This  contention  for  unequal  treatment  of  civil- 
service  seamen  of  public  vessels  according  to  the  use 
the  Government  chances  to  make  of  the  vessel  is  not 
being  made  by  the  United  States,  which  on  the  con- 
trary is  resisting  the  claim  to  unequal  treatment.  It 
is  being  made  by  the  attorneys  for  Tliomason  et  al. 
They  urge  this  unequal  treatment  in  order  to  permit 
the  seamen  in  that  particular  case,  who  failed  to  file 
timely  suit  within  the  two-year  statute  of  limitations 
provided  by  the  Public  Vessels  and  Suits  in  Admi- 
ralty Acts  (46  U.  S.  Code  782,  743),  to  now  bring  suit 
within  the  six-year  limitation  of  the  Tucker  Act  (28 
U.  S.  Code  2401  (a),  former  28  U.  S.  Code  41  (20)). 

The  attorneys  for  the  Government  cannot  voluntarily 
confer  jurisdiction  on  the  district  court.  Minnesota  y. 
United  States,  (1939)  305  U.  S.  382,  388;  Munro  v. 
United  States,  (1937)  303  U.  S.  36,  41.     But  we  be- 


Iieve  in  the  present  case  the  courl  below  correctly 
followed  the  prior  decisions  of  thi  Court  and 
held  it  had  jurisdiction  of  the  present  sunt  under 
the  Public  Vessels  and  Suits  in  Admiralty  Acts.    We 

point  to  the  question  of  jurisdiction  round  in  the  n  c 
ord  in  this  case  solely  because  if  this  Court  accepts 
the  contention  of  appellants  in   No.   12400,  overrules 
ils  prior  decisions  and   revei  e    that  case,  then,  bul 
only  then,  the  decree   For  appellee  in  this  case   □ 
likewise  be  reversed. 

We  believe  that  the  literal  language  of  the  statute 
as  followed  by  this  Court's  decision  in  United  States 
v.  Loyola,  1947  A.  M.  C.  994,  161  F.  2d  126,  and  by 
the  decision  of  Judge  Mathes  in  Jentry  v.  United 
States  (S.  D.  Calif.),  1948  A.  M.  C.  58,  73  F.  Supp. 
899,  are  fully  dispositive  of  the  question  of  the  district 
court's  jurisdiction  in  this  present  case.  The  statute 
(46  U.  S.  Code  781)  provides: 

A  libel   in   personam   in   admiralty  may  be 

brought  against  the  United  States  for  damages 
caused  by  a  public  vessel  of  the  United  States, 
and  for  compensation  for  towage  and  salvage 
services,  including  contract  salvage,  rendered  to 
a  public  vessel  of  the  United  States. 

And  it  is  elementary  that  a  libel  for  damages  is  all 
inclusive  for  "damages''  is  the  compensation  awarded 
for  breach  of  any  obligation,  whether  sounding  in  con- 
tract or  tort. 

It  is  equally  familiar  that  a  libel  or  civil  action  for 
money  damages  is  the  only  remedy  against  itself  to 
which  the  United  States  has  ever  consented.     Thus 
the  Tucker  Act  authorizes  suits  for  u damages  in  ca 
not  sounding  in  tort"   (28  U.  S.  Code  1346   (a-2)). 
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"Damages  consist  in  compensation  for  loss  sustained. 
*  *  *  By  the  general  system  of  our  law,  for  eveiy 
invasion  of  right  there  is  a  remedy,  and  that  remedy 
is  compensation.  This  compensation  is  furnished  in 
the  damages  which  are  awarded."  See  The  Steel 
Trader,  1928  A.  M.  C.  162,  275  U.  S.  388,  391,  quoting 
Sedgwick's  Damages.  And  the  language  of  the  Public 
Vessels  Act  itself  confirms  that  claims  for  "damages" 
through  breach  of  contract  as  well  as  tort  are  included, 
for  it  expressly  provides  (46  U.  S.  Code  782)  that  no 
interest  shall  be  allowed  prior  to  judgment  except 
"upon  a  contract  expressly  stipulating  for  the  pay- 
ment of  interest." 

The  Public  Vessels  Act,  just  like  the  Tucker  Act, 
thus  permits  the  bringing  of  suits  "for  damages"  for 
breach  of  contract.  But  unlike  the  Tucker  Act  it  is 
not  confined  to  "cases  not  sounding  in  tort."  The 
Public  Vessels  Act,  complementing  the  Suits  in  Ad- 
miralty Act,  authorizes  libels  "for  damages"  in  tort 
and  contract  alike.  Thus  the  Supreme  Court  in 
American  Stevedores  v.  Porello,  1946  A.  M.  C.  163, 
330  U.  S.  446,  450,  fn.  6,  called  particular  attention  to 
the  fact  that  the  statute  used  the  word  damages 
"which  means  a  compensation  in  money  for  loss  or 
damage."  And  in  Canadian  Aviator  v.  United  States, 
1946  A.  M.  C.  1730,  324  U.  S.  215,  228,  the  court  had 
previously  expressly  declared,  "We  hold  that  the 
Public  Vessels  Act  was  intended  to  impose  on  the 
United  States  the  same  liability  *  *  *  as  is  im- 
posed by  the  admiralty  law  on  the  private  shipowner." 

The  fact  that  appellee's  damages  were  caused  by  the 
breach   of   his   contract   of   employment   by   persons 
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acting  on  behalf  of  the   vessel,   rather  than  by  I 
public  vessel  itself  as  an  instrument,  Involves  nothing 
more  than  the  traditional  admiralty  personification  of 

the  vessel.  Indeed  the  Supreme  Courl  in  the  Cana 
dian  Aviator  ease  has  pointed  mil  thai  in  using  Buch 
language  Congress  merely  adopted  "the  customary 
lega]  terminology  of  the  admiralty  law,"  which  refi 
to  the  vessel  as  causing  wcvy  ad  which  her  personnel 
do  in  her  behalf.  "Such  personification  of  the  ves- 
:  scl,"  said  the  Court,  "treating  it  as  a  juristic  person 
;  whose  acts  and  omissions,  although  brought  about  by 
her  personnel,  are  personal  acts  of  the  ship  for  which, 
as  a  juristic  person,  she  is  legally  responsible,  lias 
long  been  recognized  by  this  Court."  And  in  Pordlo, 
as  we  have  seen,  the  Court  emphasized  that  in  provid- 
ing for  suit  "for  damages"  Congress  undoubtedly  had 
firmly  in  mind  the  distinction  between  "damage," 
meaning  merely  loss  or  injury,  and  its  plural,  "dam- 
ages," meaning  the  compensation  recovered  in  money 
for  loss  or  damage  however  caused.  If  there  still  lin- 
gers in  the  language  something  of  the  flavor  of  tort 
we  need  not  be  surprised.  At  the  common  law  it  is 
familiar  that  the  action  for  breach  of  a  simple  con- 
tract was  in  assumpsit,  a  writ  Trained  on  the  case  after 
those  sounding  in  tort  for  trespass  or  deceit.  Ames. 
History  of  Assumpsit,  3  Select  Essays  on  Anglo-Ameri- 
can Legal  History  259. 

Considerations  of  practical  convenience  demand 
equality  of  treatment  of  civil-service  seamen  serving 
on  government  vessels,  whether  the  vessels  are  em- 
ployed by  the  Government  as  "merchant  vessels"  or 
exclusively  as  public  vessels.     The  rule  of  strict  con- 
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struction  of  statutes  permitting  suit  against  the  sov- 
ereign should  not  be  employed  to  create  arbitrary 
distinctions  which  serve  only  to  frustrate  honest  liti- 
gants and  make  cases  turn  on  the  accidents  of  opera- 
tions. Courts  should  not  be  unmindful  of  the  rule 
that,  "The  history  of  sovereign  immunity  and  the 
practical  necessity  of  unfettered  freedom  for  govern- 
ment from  crippling  interferences  require  a  restric- 
tion of  suability  to  the  terms  of  the  consent,  as  to 
persons,  courts  and  procedures."  Great  Northern 
Ins.  Co.  v.  Read,  322  U.  S.  47,  53-54.  But  as  the 
Supreme  Court  itself  there  noted,  "When  authority 
to  sue  is  given  that  authority  is  liberally  construed  to 
accomplish  its  purpose."  See  also  United  States  v. 
Shaw,  309  U.  S.  495,  501;  New  England  Maritime  Co. 
v.  United  States,  (D.  Mass.)  1932  A.  M.  C.  323,  55 
F.  2d  674,  685,  aff'd  without  opinion  73  F.  2d  1016;  cf. 
Canadian  Aviator,  Ltd.  v.  United  States,  324  U.  S.  at 
222.  So  Judge  Cardozo,  in  Anderson  v.  Hayes  Const. 
Co.,  (1926)  243  N.  Y.  140,  147,  153  N.  E.  28,  29, 
observed,  "The  exemption  of  the  sovereign  from  suit 
involves  hardship  enough  where  consent  has  been 
withheld.  We  are  not  to  add  to  its  rigor  by  re- 
finement of  construction  where  consent  has  been 
announced. ' ' 

II 

The  district  court  had  no  jurisdiction  to  award  interest  at  six 
percent  in  accordance  with  local  law  instead  of  at  four  per- 
cent as  authorized  by  the  suits  in  Admiralty  Act 

The  court  below  correctly  followed  the  Public  Ves- 
sels Act  in  confining  its  award  of  interest  to  the 
period  subsequent  to  the  entry  of  the  decree  (R.  36, 
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39).  See  46  U.  S.  Code  782.  But  the  court,  errone- 
ously in  our  view,  applied  the  local  six  percent  pate 
instead  of  the  Pour  percent  rate  which  marks  the 
limit  of  its  jurisdiction  by  reason  of  the  provision  of 
the  Suits  in  Admiralty  AH  (46  U.  S.  Code  743). 

With  respect  to  the  question  of  interest,  the  Public 
Vessels  Act  incorporates  by  reference  the  provision  of 
the  Suits  in  Admiralty  Act.  The  Public  Vessels  Aci 
provides  (46  U.S.  Code  782): 

Such  suit  shall  be  subject  to  and  proceed  in 
accordance  with  the  provisions  of  Chapter  20 
of  this  title  [the  Suits  in  Admiralty  Act]  or 
any  amendment  thereof,  insofar  as  the  same  La 
not  inconsistent  herewith,  except  that  no  inter- 
est shall  be  allowed  on  any  claim  up  to  the  time 
of  the  rendition  of  judgment  unless  upon  a 
contract  expressly  stipulating  for  the  payment 
of  interest. 

The  Suits  in  Admiralty  Act  pro  Abides  (46  U.  S.  Code 

743): 

Such  suits  shall  proceed  and  shall  he  heard 
and  determined  according  to  the  principles  of 
law  and  to  the  rules  of  practice  obtaining  in 
like  cases  between  private  parties.  A  decree 
against  the  United  States  *  *  *  may  in- 
clude costs  of  suit  and,  when  the  decree  is  for 
a  money  judgment,  interest  at  the  rate  of  4  per 
centum  per  annum  until  satisfied,  or  at  any 
higher  rate  which  shall  be  stipulated  in  any 
contract  upon  which  such  decree  shall  be  based. 

Appellee's  contract  of  employment  made  no  provision 
for  interest  in  the  event  of  breach  at  any  higher  rate 
or  at  all. 
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We  believe  that  the  Public  Vessels  and  Suits  in 
Admiralty  Acts  limit  the  jurisdiction  of  the  district 
court  to  award  interest  so  that  it  has  no  power  to 
make  an  award  in  excess  of  four  precent.  This  is  the 
usual  rate  allowed  against  the  Government  and  is  the 
same  rate  which  is  provided  by  the  Tucker  and  Tort 
Claims  Acts  (28  IT.  S.  Code  2411,  2516).  Until  re- 
cently the  four  percent  rate  has  gone  unchallenged. 
The  ground  given  for  the  contrary  holdings  in  recent 
district  court  cases,  and  which,  we  assume,  the  court 
below  also  adopted,  is  that  the  rate  of  interest  is  not 
one  of  the  matters  of  procedure  referred  by  Section 
782  of  the  Public  Vessels  Act  to  Section  743  of  the 
Suits  in  Admiralty  Act,  but  is  exclusively  dealt  with 
in  Section  782,  which  merely  forbids  the  allowance  of 
interest  prior  to  the  rendition  of  judgment  but  names 
no  rate. 

We  believe,  on  the  contrary,  that  the  Congressional 
language  and  intention,  to  refer  the  rate  of  interest  to 
the  earlier  Act,  is  plain  and  that  the  four  percent  rate 
is  to  prevail.  Exactly  the  same  question  arose  in 
respect  of  the  incorporation  in  the  Public  Vessels  Act 
by  reference  of  the  statute  of  limitations  of  the  Suits 
in  Admiralty  Act.  The  Government's  position  was 
upheld  as  to  the  limitation  question  in  Phalen  v.  United 
States,  (2d  Cir.)  1929  A.  M.  C.  723,  32  F.  2d  687.  We 
believe  the  same  principle  controls  here. 

The  prohibition  in  46  U.  S.  Code  782  of  interest 
under  the  Public  Vessels  Act  prior  to  judgment  leaves 
the  four  percent  rate  controlling  just  as  surely  as  does 
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the  similar  prohibition  in  46  U.  S.  Code  745  of  inter* 
tinder  the  Suits  in  Admiralty  Act  pnor  to  the  filing  of 
the  libel.     Cf.  United  States  v.  Eastern  SS.  Lii 
(1st  Cir.)  1949  A.  M.  C.  243,  171  F.  2d  589,  593-594; 
National  Bulk  Carriers  v.  United  States,  (3d  Cir.) 
1948  A.  M.  C.  7:5."),  1563,  169  P.  2d  943,  949  £51  ;  / 
Wright,  (2d  Cir.)  HMO  A.  M.  C.  735,  L09  F.  2d  699,  701. 
This  interpretation  accords  with  the  genera]   rule 
that  interest  is  not  awarded  against  the  United  States 
in  the  absence  of  the  plainest  and  mosl  obvious  lan- 
guage.   United  States  v.  New  York  "Rayon  Co.,  (1947 J 
329  U.  S.  654,  658;  United  Stairs  v.   Thayer   West 
Point  Hotel  Co.,  (1947)   329  U.  S.  585;  Albrecht  v. 
United  States,  (1947)  329  U.  S.  599,  605;  Boston  Sand 
&  Gravel  Co.  v.  United  States,  (1928)  278  U.  S.  41,  47. 
It  applies  the  traditional  immunity  of  the  sovereign 
from  payment  of  interest.     United  States  v.  Goltra, 
(1941)  312  U.  S.  203,  207;  Smyth  v.  United  States, 
(1937)   302  U.  S.  329,  353;  United  States  v.  North 
Carolina,    (1890)    136  U.   S.   211,   216;   Angarica   v. 
Bayard,  (1888)  127  U.  S.  251,  260.    We  accordingly 
submit  that  this  Court  should  modify  the  decree  of 
the  court  below  so  as  to  award  interest  at  the  rate  of 
four  percent   instead   of   the   six   percent   rate   now 
provided  by  the  decree. 

CONCLUSION 

For  the  foregoing  reasons,  unless  this  Court  should 
decide  to  overrule  its  prior  decisions  and  reverse  in 
No.  12,400,  Thomason  et  al  v.  United  States,  we 
believe   that   the   judgment   of   the   court   should    be 
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affirmed  subject  only  to  being  modified  so  as  to  reduce 
the  award  of  interest  to  four  percent. 
Respectfully  submitted, 

H.  Gf.  Morison, 
Assistant  Attorney  General. 
Leavenworth   Colby, 
Keith  R.  Ferguson, 
Special  Assistants  to  the  Attorney  General. 
J.  Charles  Dennis, 

United  States  Attorney, 
John  E.  Belcher, 

Assistant  United  States  Attorney. 

March  1950. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12428 


United  States  of  America,  appellant 

v. 

William  P.  Thornton,  appellee 


j  ON  APPEAL  FROM   THE   UNITED  STATES  DISTRICT  COURT  FOR   THE 
WESTERN  DISTRICT  OF  WASHINGTON,  NORTHERN  DIVISION 


BRIEF  OF  THE  APPELLEE,  WILLIAM   P.  THORNTON 


JURISDICTION 

Jurisdiction  is  not  questioned  and  is  as  set  out  in  the 
appellant's  brief. 

QUESTIONS  PRESENTED 

No  additional  questions. 

STATEMENT 

Statement  of  the  appellant  is  fair  and  ample  for  the 
questions  involved. 

ARGUMENT 

I 

Argument  That  Public  Vessels  Act  Applies 

There  is  no  question  but  what  the  argument  of  the 
United  States  is  correct  that  the  appellee  should  have  been 
given  judgment  under  the  statute  which  it  sued. 


(2) 

We  failed  to  follow  his  argument  that  because  the  Public 
Vessels  Act  (46  U.  S.  Code  782,  743)  applies  in  a  case 
similar  to  this  that  it  precludes  the  application  of  the  Tucker 
and  Tort  Claims  Acts  (28  U.  S.  Code  2411,  2516)  as  neither 
act  purports  to  be  an  exclusive  act  and  it  can  readily  be  seen 
that  each  case  must  rest  on  its  own  bottom  and  the  fact  that 
a  plaintiff  might  have  two  remedies  would  not  be  unusual. 

The  argument  as  far  as  this  case  is  concerned  is  purely 
academic,  as  the  appellant  conceeds  that  we  have  brought 
the  action  under  a  correct  act  to  give  us  the  relief. 

II 

Argument  as  to  Whether  Four  or  Six  Per  Cent  Inter- 
est Should  Apply. 

We  have  checked  the  law  in  this  matter  and  find  that 
the  following  case,  in  our  opinion,  is  directly  in  point  and 
holds  that  the  four  per  cent  should  apply,  Lauro  v.  V.  S., 
168  F.  (2d)  714.  This  case  is  from  the  Second  Circuit  and 
is  not  binding  on  your  honors. 

Again,  whether  four  per  cent  interest  is  held  to  apply 
or  six  per  cent  is  held  to  apply  from  date  of  judgment  would 
not  make  over  Twelve  Dollars  ($12.00)  difference  in  the 
total  amount  of  judgment  at  the  end  of  the  year,  and  we 
pray  that  your  honors,  in  affirming  this  case,  do  not  decide 
that  the  appellee  must  pay  costs  even  if  you  decide  the  four 
per  cent  interest  applies. 

In  other  words,  the  question  of  four  or  six  per  cent 
interest  in  a  case  of  this  kind  is  so  trivial  that  the  appellee 
should  not  have  to  pay  costs  because  of  the  decision  adverse 
to  him  on  this  point. 


(3) 
CONCLUSION 

WHEREFOR,  appellee  prays  that  the  decision  of  the  I  H 
trict  Court  should  be  affirmed,  with  interest  at  four  per  cent 
and  costs  to  be  paid  by  the  appellant. 

Respectfully  submitted, 

Marion  Garland  and 
William  R.  Garland, 

Attorneys  for  the  Appellee. 

April  1950. 
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In  the  United  Stales  Court  of  Appeal* 
for  the  Ninth  Circuit 


No.  12428 


United  States  of  America,  appellant 

v. 

William  P.  Thornton,  appellee 


ON  APPEAL   FROM   THE   UNITE  I)   STATES    DISTRIC1    C0UB1 

FOR    THE    WESTERS    DISTRICT    OF    WASHINGTON,    NORTH 
ERN  DIVISION 


PETITION  FOR  REHEARING 

The  United  States  respectfully  petitions  the  Court  for  a 
rehearing  of  the  decision  herein,  entered  on  Augusl  21, 
1950,  in  respect  of  the  question  of  the  rate  of  interest 
applicable  under  the  Public  Vessels  Act. 

The  Court  has  affirmed  without  mention  the  action  of  the 
court  below,  erroneous  in  our  view,  awarding  interest  at 
the  local  six  percent  rate  instead  of  the  four  percent  rate 
which  marks  the  limit  of  its  jurisdiction  by  reason  of  the 
Suits  in  Admiralty  Act,  as  supplemented  and  amended  by 
the  Public  Vessels  Act  (46  U.S.C.  743,  782).  The  per 
curiam  disposition  of  this  case  by  reference  to  the  Court  'a 
opinion  in  Thomason  v.  United  Slates  leaves  unanswered 
this  important  question  as  to  the  rate  of  interest.  It  is 
difficult  to  tell  whether  the  Court  intends  to  go  into  con- 
flict with  the  opinion  of  the  Second  Circuit  in  Lauro  v. 
United  states.  1947  A.M.C.  1475,  163  F.  2d  642,  1948  A.M.C. 
1442,  168  F.  2d  714,  and  require  henceforth  that  interest  at 
the  local  rate  be  awarded,  or  whether  it  has  inadvertently 

(l) 


overlooked  the  importance  of  the  matter  because  of  the 
small  amount.1 

It  is  respectfully  submitted  that  for  the  guidance  of  the 
lower  courts  at  least  a  clarification  of  the  memorandum 
per  curiam  in  this  case  is  in  order.  Finally,  the  question 
is  one  of  jurisdiction  and  it  is  therefore  possible  that  the 
United  States  may  be  required  to  petition  for  certiorari  in 
order  to  resolve  the  conflict  of  circuits.  In  that  event,  it  will 
be  desirable  that  there  should  be  no  obscurity  in  the  record 
as  to  this  Court's  reasoning. 


We  believe  that  the  Public  Vessels  and  Suits  in 
Admiralty  Acts  equally  limit  the  jurisdiction  of  the  dis- 
trict court  to  award  interest  so  that  it  has  no  power  to 
make  an  award  in  excess  of  four  percent.  This  is  the  usual 
rate  allowed  against  the  Government  and  is  the  same  rate 
which  is  provided  by  the  Tucker  and  Tort  Claims  Acts  (28 
U.  S.  Code  2411,  2516).  Its  application  is  required  by  the 
policy  of  uniformity  which  this  Court  has  found  controlling 
in  the  companion  case  of  Tho mason  v.  United  States. 

With  respect  to  the  question  of  interest,  the  Public  Ves- 
sels Act  incorporates  by  reference  the  provision  of  the 
Suits  in  Admiralty  Act.  The  Public  Vessels  Act  provides 
(46  U.  S.  Code  782) : 

Such  suit  shall  be  subject  to  and  proceed  in  accord- 
ance with  the  provisions  of  Chapter  20  of  this  title 
I  the  Suits  in  Admiralty  Act]  or  any  amendment 
thereof,  insofar  as  the  same  is  not  inconsistent  here- 
with, except  that  no  interest  shall  be  allowed  on  any 
claim  up  to  the  time  of  the  rendition  of  judgment 
unless  upon  a  contract  expressly  stipulating  for  the 
payment  of  interest. 


1  No  question  of  casting  the  appellee  in  costs  is  involved.  In 
admiralty  it  is  settled  that  an  appellant  only  partially  successful 
does  not  recover  costs.  The  Anna  W '.,  (2d  Cir.,  1912)  201  Fed.  58, 
62;  The  Winfield S.  Cahill,  (2d  Cir.,  1919)  258  Fed.  318,  321.  Costs 
on  appeal  are  discretionarv  with  the  court.  The  Pendragon  Castle, 
(2d  Cir.,  1924)  1925  A.M.C.  146,  5  F.  2d  56,  58;  The  St.  Paul,  (2d 
Cir.,  1921)  271  Fed.  265,  267;  The  James  McWilliams,  (2d  Cir., 
1917)  240  Fed.  951,  952. 


3 

The  Suite  in  Admiralty  Ad  provides  (46  U.  s.  Code  743)  i 

Such  suits  shall  proceed  and  shall  be  beard  and 
determined  according  to  the  principles  of  law  and  to 
(lie  rules  of  practice  obtaining  in  like  cases  between 
private  parties.  A  decree  againsl  the  United  s\ 
*  *  *  may  include  costs  of  suit  and,  when  the  decree 
is  for  s  money  judgment,  interest  al  the  rate  of 
4  per  centum  per  annum  until  satisfied,  or  al  any 
higher  rate  which  shall  be  stipulated  in  any  contract 
upon  which  such  decree  shall  be  based. 

Appellee's  contract  of  employment  made  no  provision  for 

interest  in  the  event  of  breach  at  any  higher  rate  or  ;it  all. 

We  believe  the  plain  terms  of  the  statutes  therefore  limit 
interest  to  four  percent. 

II 

Until  recently  the  four  percent  rate  has  gone  unchal- 
lenged. The  only  case  to  deal  with  the  point  characterized 
the  application  of  the  higher  six  percent  state  interest  rate 
as  "anomalous."  Lcmro  v.  United  Shifts.  (2d  Cir.)  1!»47 
A.M.C.  1476,  163  F.  2d  642,  643,  further  proceedings  1!»4^ 
A.M.C.  1442,  168  F.  2d  714. 

The  ground  given  for  the  contrary  holdings  in  recent 
district  court  cases,  and  which,  we  assume,  the  court  below 
also  adopted,  is  that  the  rate  of  interest  is  not  one  of  the 
matters  of  procedure  referred  by  Section  782  of  the  Puhlic 
Vessels  Act  to  Section  743  of  the  Suits  in  Admiralty  Act. 
but  is  exclusively  dealt  with  in  Section  782,  which  merely 
forbids  the  allowance  of  interest  prior  to  the  rendition  of 
judgment  but  names  no  rate.  We  believe,  on  the  contrary, 
that  the  Congressional  language  and  intention,  to  refer 
the  rate  of  interest  to  the  earlier  Act,  is  plain  and  that 
the  four  percent  rate  is  to  prevail.  The  prohibition  in  S 
tion  2  of  the  Public  Vessels  Act  (46  CJ.  S.  Code  782)  of  inter- 
est under  that  Act  prior  to  judgment  leaves  the  four  percent 
rate  of  the  Suits  in  Admiralty  Act  controlling  so  far  a-  con- 
cerns the  rate  just  as  surely  as  does  the  similar  prohibition 
in  section  5  of  the  Suits  in  Admiralty  Act  (4(>  V .  S.  ( 


745)  of  interest  under  the  Suits  in  Admiralty  Act  prior  to 
the  filing  of  the  libel.2 

Exactly  the  same  question  of  the  incorporation  by  refer- 
ence in  the  Public  Vessels  Act  of  the  Suits  in  Admiralty 
Act  arose  in  respect  of  the  statute  of  limitations.  The 
Government's  position  that  the  Suits  in  Admiralty  Act 
controls  was  upheld  as  to  the  limitation  question  in  Phalen 
v.  United  States,  (2d  Cir.)  1929  A.M.C.  723,  32  F.  2d  687. 
The  two  years  limitation  of  the  Suits  in  Admiralty  Act  was 
held  to  bar  the  court  from  jurisdiction  at  any  later  date 
under  the  Public  Vessels  Act.  We  believe  the  same  prin- 
ciple applies  here.  The  four  percent  limitation  of  the  Suits 
in  Admiralty  Act  bars  the  court  from  jurisdiction  to  award 
any  higher  rate  under  the  Public  Vessels  Act. 

Finally,  the  interpretation  we  advocate  accords  with  the 
general  rule  that  interest  is  not  awarded  against  the  United 
States  except  in  accordance  with  the  plainest  and  most 
obvious  language.  United  States  v.  New  York  Bay  on  Co., 
(1947)  329  U.S.  654,  658.3  It  merely  applies  the  traditional 
immunity  of  the  sovereign  from  payment  of  interest.4 


2Cf.  United  States  v.  Eastern  SS.  Lines,  (1st  Cir.)  1949  A.M.C. 
243,  171  F.  2d  589,  593-594;  National  Bulk  Carriers  v.  United  States, 
(3d  Cir.)  1948  A.M.C.  735,  1563,  169  F.  2d  943,  949-951;  The 
Wright,  (2d  Cir.)  1940  A.M.C.  735,  109  F.  2d  699,  701. 

3  See  also  United  States  v.  Thayer  West  Point  Hotel  Co.,  (1947) 
329  U.S.  585;  Albrecht  v.  United  States,  (1947)  329  U.S.  599.  605; 
Boston  Sand  &  Gravel  Co.  v.  United  States,  (1928)  278  U.S.  41,  47. 

4  See  United  States  v.  Goltra,  (1941)  312  U.S.  203,  207;  Smyth 
v.  United  States,  (1937)  302  U.S.  329,  353;  United  States  v.  North 
Carolina,  (1890)  136  U.S.  211,  216;  Angarica  v.  Bayard,  (1888) 
127  U.S.  251,  260. 


CONCLUSION 


For  the  foregoing  reasons,  we  submil  thai  this  Conrl 
jpould  modify  the  decree  of  the  courl  below  so  as  to  award 
kteresl  al  the  rate  of  four  percent  instead  of  the  bu  percenl 
•ate  now  provided  by  the  decree  of  the  court  below. 

Respectfully  submitted, 

H.  (J.  Mobison, 
Assistant  Attorney  General. 

LiEAVENWOB  ill    (  !0LBY, 

Keith  R.  Ferguson, 
Special  Assistants  to  tin 

Attorney  Gi  ru  vol. 

J.  Charles  Dennis, 

United  States  Attorney, 
John  E.  Belcher, 

Assistant  United  States  Attorney. 

September  1950. 

I  hereby  certify  that  I  have  examined  the  foregoing  peti- 
ion  and,  in  my  opinion,  it  is  well  founded  and  entitled  i«> 

lie  favorable  consideration  of  the  court  and  that  it  is  not 
iled  for  the  purpose  of  delay. 

Leavenworth  Colhy. 
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2  Hudson  Lumber  Co.,  et  al.,  vs. 

In  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern 
Division 

No.  29100H 

HUDSON  LUMBER  COMPANY,  a  Delaware  cor- 
poration, and  ELKINS  SAWMILL  INCOR- 
PORATED, a  California  corporation, 

Plaintiffs, 

vs. 

UNITED  STATES  PLYWOOD  CORPORATION, 

a  New  York  corporation,  and  SHASTA  PLY- 
WOOD, INC.,  a  Nevada  corporation,  FIRST 
DOE,  SECOND  DOE,  and  FIRST  DOE  COM- 
PANY, a  corporation, 

Defendants. 

PETITION  FOR  REMOVAL  OF  CIVIL  AC- 
TION FROM  THE  SUPERIOR  COURT  OF 
THE  STATE  OF  CALIFORNIA,  IN  AND 
FOR  THE  COUNTY  OF  ALAMEDA,  TO 
THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  NORTHERN  DIS- 
TRICT OF  CALIFORNIA,  SOUTHERN 
DIVISION 

To  the  Honorable  Judges  of  Said  District  Court  of 
the  United  States: 
Your  petitioners,  United  States  Plywood  Corpo- 
ration, a  New  York  corporation,  and  Shasta  Ply- 
wood, Inc.,  a  Nevada  corporation,  the  defendants 
above  named,  respectfully  show: 


United  Slnh  s  /'////rood  ( '<>,/>.,  <  I  <il.  :; 

I. 
That  a  civil  action  has  been  brought  and  is  now 
pending  in  the  Superior  <  kmrl  of  the  state  of  Call 
fornia  in  and  For  the  County  of  Alameda,  a  state 
court,  wherein  Hudson  Lumber  Company,  a  Dela- 
ware corporation,  and  Elkins  Sawmill  Incorporated, 
a  California  corporation,  are  plaintiffs  and  your 
petitioners  arc  defendants,  which  action   is  d< 
nated   by  general   No.  2209H4,  and   is   hereinafter 
sometimes  referred  to  as  "said  action  No.  220984." 

II. 
Thai  said  action  No.  220984  is  a  civil  action  for  a 
declaratory  judgmenl  and  injunction,  and  the  matter 
in  controversy,  at  the  commencement  of  said  action 
and  at  the  present  time,  exceeds  the  sum  <»i  value  of 
Three  Thousand  Dollars  ($3,000.00),  exclusive  of 
interest  and  costs. 

III. 

That  petitioners  hereby  petition  to  remove  said 
action  Xo.  1220984  to  this  court  upon  the  ground  and 
for  the  reason  that  said  civil  action  is  one  of  which 
the  District  Courts  have  original  jurisdiction  and 
none  of  the  parties  in  interest,  properly  joined  and 
served  as  defendants,  is  a  citizen  of  the  State  of 
California;  that  at  the  time  of  the  commencement 
of  this  action,  and  at  all  times  since,  the  defendant 
United  States  Plywood  Corporation  was  a  corpora- 
tion organized  and  existing  under  tin1  laws  of  the 
State  of  New  York,  and  defendant  Shasta  Plywood, 
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Inc.  was  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Nevada,  and  neither  of  said 
defendants  was,  or  is  a  citizen  or  resident  of  Cali- 
fornia; that  the  defendant  First  Doe,  Second  Doe 
and  First  Doe  Company,  a  corporation,  are  fictitious 
names  and  no  service  of  process  has  been  had  upon 
them.  That  at  the  time  of  commencement  of  this 
action  and  all  times  since,  the  plaintiff  Hudson 
Lumber  Company  was  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Delaware, 
and  plaintiff  Elkins  Sawmill  Incorporated  was  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  California. 

IV. 

That  a  copy  of  the  initial  pleading  setting  forth 
the  claim  for  relief  upon  which  such  action  is  based, 
together  with  Summons,  was  first  received  by  the 
defendants,  United  States  Plywood  Corporation,  a 
New  York  corporation,  and  Shasta  Plywood,  Inc., 
a  Nevada  corporation,  through  service  upon  them 
on  August  8,  1949.  A  copy  of  said  Summons  and 
of  said  Complaint  is  attached  hereto  as  Exhibit  "1," 
and  is  hereby  made  a  part  of  this  petition. 

V. 

Your  petitioners  herewith  present  a  good  and 
sufficient  bond,  as  provided  by  the  statute,  condi- 
tioned that  your  petitioners,  the  defendants  United 
States  Plywood  Corporation,  a  New  York  corpora- 
tion, and  Shasta  Plywood,  Inc.,  a  Nevada  corpora- 
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tion,  will  pay  all  costs  and  disbursementa  incurred 
by  reason  of  the  removal  proceedings  Bhould  it  be 
determined  that  the  case  was  not  removable  or 

improperly  removed. 

Wherefore,  petitioners  pray  thai  the  said  action 

No.  2'2()984  be  removed  from  said  stale  courl  into 
this  court  for  trial  and  determination;  thai  this 
court  accept  said  l»ond  and  make  and  enter  an 
-order  of  removal  of  said  action  No.  220984,  and 
thai  the  courl  make  and  enter  such  other  and  fur- 
ther orders  as  may  be  proper  and  necessary  in  the 
premises. 

McMICKEN,  EtUPP  & 
SCHWEPPE, 
/s/  M.  A.  MARQUIS. 

PILLSBURY,  MAMs<>\ 
&  SUTRO, 
/s/  EUGENE  M.  PRINCE. 

Of  Counsel  for  Defendants,  Petitioner-.  United 
States  Plywood  Corporation  and  Shasta  Ply- 
wood, Inc. 

State  of  Washington, 
County  of  King — ss. 

W.  C.  Bailey,  being  first  duly  sworn,  says:  Thai 
he   is   Viee   President   of    United    States    Ply* 
Corporation  and  President  of  Shasta  Plywood,  Inc., 
the  above-named  petitioners,  and  makes  this  veri- 
fication on  their  behalf;  that  he  has  read  th< 
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going  petition,  and  that  the  allegations  therein  are 
true  of  his  own  knowledge. 

/s/  W.  C.  BAILEY. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  August,  1949. 

[Seal]        /s/  JANE  CARMODY, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 
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EXHIBIT  NO.  I 

Superior  Court  of  the  State  of  California  in  and 

for  the  County  of  Alameda 

Department  No 

Action  No.  220984 
038329 

HUDSON  LUMBEB  COMPANY,  a  Delaware  cor 
poration,  and  ELKINS  SAWMILL  [NCOB 
PORATED,  a  California  corporation, 

Plaintiffs, 

vs. 

UNITED  STATES  PLYWOOD  CORPORATION, 
a  New  York  corporation,  and  SHASTA  PLY- 
WOOD, INC.,  a  Nevada  corporation,  FIRST 
DOE,  SECOND  DOE,  and  FIRST  DOE  COM- 
PANY, a  corporation, 

Defendants. 

SUMMONS 

The  People  of  the  State  of  California  to  United 
States  Plywood  Corporation,  a  Ne^   York  i 

poration,  and  Shasta  Plywood,  Inc.,  a  Nevada 
corporation,  First  Doe,  Second  Doe  and  First 
Doe  Company,  a  corporation.  Defendants. 

You  are  hereby  directed  to  appear  and  answer  the 
complaint  filed  in  the  County  of  Alameda  in  an 
action  entitled  as  above,  brought  against  you  in  the 

Superior  Court  of  the  State  of  California   in   and 


8  Hudson  Lumber  Co.,  et  al.,  vs. 

for  the  County  of  Alameda,  within  ten  days  after 
the  service  on  you  of  this  summons  —  if  served 
within  said  Comity,  or  within  thirty  days  if  served 
elsewhere. 

You  are  hereby  notified  that  unless  you  appear 
and  answer  as  above  required,  the  said  plaintiff  will 
take  judgment  for  any  money  or  damages  demanded 
in  the  complaint  as  arising  upon  contract,  or  will 
apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint. 

Witness  my  hand  and  the  seal  of  the  Superior 
Court  of  the   State  of  California   in  and   for  the 
County  of  Alameda  this  4th  day  of  August,  1949. 
G.  E.  WADE, 
Clerk. 
By  FRANK  SCHNEPPLE, 
Deputy. 
BRUNER  &  GILMORE, 
McKEE,  TASHEIRA  &  WAHR- 
HAFTIG,  RIDLEY  STONE, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Aug.  4,  1949. 
G.  E.  WADE, 

County  Clerk, 
By  FRANK  SCHNEPPLE, 

Deputy. 
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In  the  Superior  Couri  of  the  State  of  California 
in  and  for  the  County  of  Alameda 

038329 

No.  220984 

HUDSON  LUMBER  COMPANY,  a  Delaware  cor 

poration,  and  ELKINS  SAWMILL    INCOR- 
PORATED, a  California  corporation, 

Plainti 

vs. 

UNITED  STATES  PLYWOOD  CORPORATION, 

a.  New  York  corporation,  and  SHASTA   I'LY 
WOOD,  INC.,  a  Nevada  corporation,   FIRST 
DOE,  SECOND  DOE,  and  FIRST  DOE  COM 
PANY,  a  corporation, 

Defendant 

COMPLAINT  FOR  DECLARATORY  RELIEF 
AND  FOR  INJUNCTION 

Plaintiffs  above  named  complain  of  defendants 
above  named  and  each  of  them,  and  for  cause  of 
action  allege  as  follows: 

I. 
Plaintiff  Hudson  Lumber  Company  is  now  and 
was  at  all  times  herein  mentioned  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware,  and  has  duly  quali- 
fied to  do  business  in  the  State  of  California  and 
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has  its  principal  place  of  business  in  the  County  of 
Alameda,  State  of  California. 

II. 

Plaintiff  Elkins  Sawmill  Incorporated  is  now 
and  was  at  all  times  herein  mentioned  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  California,  and  has  its  principal  place  of 
business  in  the  County  of  Alameda,  State  of  Cali- 
fornia. 

III. 

Defendant  United  States  Plywood  Corporation 
is  now  and  was  at  all  times  herein  mentioned  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York,  and  is  duly 
qualified  to  do  business  in  the  State  of  California. 

IV. 

Defendant  Shasta  Plywood,  Inc.  is  now  and  was 
at  all  times  herein  mentioned  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Nevada,  and  is  duly  qualified  to  do 
business  in  the  State  of  California. 

V. 

The  names  First  Doe,  Second  Doe  and  First  Doe 
Company,  a  corporation,  are  fictitious.  The  true 
names  of  said  fictitiously  named  defendants  are 
unknown  to  plaintiffs.  When  the  true  names  of  any 
of  said  defendants  are  ascertained  plaintiffs  will, 
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by  leave  of  Court,  insert  such  true  oamee  in  the 
record  of  this  action  with  the  allegation!  to  charge 
them. 

VI. 
On  December!),  1947,  the  defendant  United  St 
Plywood   Corporation   entered    into  a    contrad    in 
writing  with  plaintiff  Hudson  Lumber  Compan 
true  «-opy  of  which  is  attached  hereto,  marked  "  I 
hibil  A,"  referred  to  hereby,  and  by  Buch  reference 
incorporated  herein. 

\  II. 

in  and  by  said  contract  said  parties  agreed, 
among  other  things,  thai  said  defendant  would  Bell 
and  deliver  to  said  plaintiff,  and  said  plaintiff  Would 
buy  and  pay  for  all  merchantable  incense  cedar  logs 
derived  from  a  certain  tract  mentioned  in  said  con- 
tract, upon  which  said  defendant  had  lately  ac- 
quired the  outright  purchase  and  cutting  right* 
timber  (referred  to  in  said  contract  as  the  La  Tour 
Timber).  Said  contract  provided,  among  other 
things,  that  the  merchantability  of  said  l<>Lrs  should 
be  determined  in  the  manner  specified  in  the  cut- 
ting contract  referred  to  therein  between  said  de- 
fendant and  La  Tour  Peak  Timber  Company,  dated 
May  21,  1947,  a  copy  of  the  provision  of  which 
relating  to  merchantability  of  logs  is  attached 
hereto,  marked  "Exhibit  TV*  referred  to  hereby, 
and  bv  such  reference  incorporated  herein. 
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VIII. 

In  and  by  said  contract  between  said  plaintiff 
and  said  defendant  (Exhibit  A)  it  was  further 
provided,  among  other  things,  that  said  plaintiff 
should  pay  for  said  incense  cedar  logs  the  actual 
cost  of  such  logs,  as  further  defined  in  said  contract, 
plus  ten  per  cent  (10%)  of  such  cost. 

IX. 

The  definition  of  such  cost,  as  further  contained 
in  said  contract,  included  among  other  items  the 
following : 

"The  actual  cost  to  Harbor  and  U.  S.  Plywood  of 
falling,  bucking,  yarding,  loading,  sorting,  scaling 
and  transporting  logs  to  Anderson,  California,  or 
such  other  place  near  Anderson  as  Hudson  may  di- 
rect, whether  done  by  Harbor  or  TJ.  S.  Plywood  or 
under  contract  by  an  independent  logger  or  loggers, 
provided  that  the  destination  of  Hudson's  logs  shall 
be  substantially  adjacent  to  the  destination  of  the 
remaining  logs  cut  from  the  La  Tour  timber;  and 
provided,  further,  that  no  logging  or  road-building 
profit  of  any  Company  which  is  a  subsidiary  of  or 
affiliated  with  Harbor  or  U.   S.  Plywood  shall  be 

allowed  in  computing  Hudson's  Cost  hereunder." 

*     *     * 

"With  the  exception  of  the  stumpage  charge  pay- 
able pursuant  to  subdivision  (i)  hereof,  logging 
costs,  as  hereinabove  defined,  shall  be  computed  on 
a  common  cost  per  M  ft.  for  all  species  derived  from 
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the  La  Tour  timber  and  this  common  cost  will  be 
the  cost  per  M  ft.  of  cedar  logs  delivered  to  Bud 
son  hereunder." 

X. 

The    parties    thereupon    commenced    operati 

under  said  contracl  and  have  continued  and   no* 

carry  on  the  same.  Said  plaintiff  Hudson  Lumber 
Company  has  caused  the  plaintiff  Klkins  Sawmill 
Incorporated  to  receive  deliveries  of  said  cedar 
under  said  contracl  and  to  pay  for  the  same; 
said  plaintiff  Klkins  Sawmill  (incorporated  has  an 
interest  in  the  subjecl  mailer  of  the  contract,  and 
is  a  party  in  interest  in  the  controversy  hereinafter 
set  forth. 

Plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  thai  Harbor 
Plywood  Corporation,  mentioned  in  said  contract 
as  a  party  in  interest  therein  with  United  Si 
Plywood  Corporation,  lias  relinquished  or  aban- 
doned its  interest  in  said  contract,  and  thai  - 
defendant  United  states  Plywood  Corporation  lias 
assumed  the  management  of  operations  thereunder, 
and  that,  by  reason  thereof,  pursuant  to  the  pro- 
visions of  Article  3  (e)  of  said  contract,  said  de- 
fendant has  been  substituted  for  said  Earbor  Ply- 
wood Corporation  as  the  party  in  interest  there- 
under. 

Plaintiffs  are  further  informed  and  believe,  and 
upon  such  information  and  belief  allege,  that  de- 
fendant Shasta  Plywood,    Inc.   has  acquired   some 
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part  of  the  seller's  interest  under  said  contract,  but 
the  exact  nature  and  extent  of  the  interest  so  ac- 
quired, and  the  exact  manner  of  its  acquisition  by 
said  Shasta  Plywood,  Inc.  is  unknown  to  plaintiffs. 

XI. 

An  actual  controversy  has  arisen  and  now  exists, 
between  the  plaintiffs  on  one  side  and  the  defend- 
ants on  the  other,  as  to  the  meaning  and  effect  and 
application  of  the  above  quoted  provisions  of  said 
contract  relating  to  the  measuring  and  scaling  of  the 
logs  and  the  method  of  computing  and  determining 
flic  cost  of  said  cedar  logs. 

Plaintiffs  contend  that  the  "common  cost"  therein 
referred  to,  of  all  species  derived  from  the  La  Tour 
timber  should,  under  the  true  meaning  of  said  pro- 
vision, be  computed  on  the  net  scale  of  all  the  logs 
of  all  species,  after  deduction  and  allowance  for  all 
visible  defects  as  set  forth  in  said  cutting  contract. 

Defendants  contend  that  such  "common  cost," 
under  the  true  meaning  of  said  provision,  should  be 
computed  on  the  gross  scale  of  all  logs  of  all  species, 
before  deduction  and  allowance  for  said  defects. 

XII. 
As  at  the  date  of  the  filing  of  this  Complaint,  the 
difference  in  the  amount  which  plaintiffs  are  re- 
quired to  pay  under  said  differing  and  disputed 
constructions  of  said  provisions,  amounts  to  upwards 
of  $35,000.00,  and  will  steadily  increase  throughout 
the  life  of  said  contract  so  long  as  the  timber  cut- 
ting operations  continue. 
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Mil. 
Plaintiffs  arc  ready,  able  and  willing  to  pa}  the 
correct  amounl  due  for  the  cedar  logs  delivered 
to  be  delivered  to  them;  bul  the  parties  have  been 
unable  to   agree   as   to   the   computation    of   rach 
amounl,  As  the  operations  under  said  contract  eon 
tinue,  the  amount  of  the  difference  between  the  p 
ties  will  increase,  and  plaintiffs  are  faced  with  the 
dilemma  of  (1)  either  paying  the  amounts  claimed 
by  the  defendants,  which  are  and  will  continue 
be  substantially  larger  than  the  amounts  contended 
by  said   defendants   to   he   owing   by   them;   or 
being  at  the  hazard  of  being  in  defaull  under  said 
contract,  with  the  consequent  danger  of  cancellation 
by  defendants,  and  forfeiture  of  plaintiffs1   rights 
under  said  conl  pact,  or  of  a  large,  undetermined  and 
contingent  liability  of  plaintiffs  in  the  additional 
amount  claimed  and  to  be  claimed  by  defends 
which  will  make  impossible  the  rendition  of  proper 
and  reliable  statements,  the  keeping  of  proper,  cor- 
rect  and    reliable    records,    and    the    rendition    of 
proper  and  correct  tax  returns  and  statem< 
the  United  States  ( lovernment  and  other  taxing  au- 
thorities. 

XIV. 
Irreparable  injury  will  occur  to  plaintiffs  unli 
the  rights  and  duties  of  the  parties  under  said  con- 
tract and  said  quoted  provisions  thereof  are  de- 
termined,   in    that    plaintiffs    face    the    hazard    of 
forfeiture  of  their  rights  under  the  contract,  with 
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consequent  loss  of  their  large  investment  in  saw- 
mill facilities  in  the  vicinity  of  the  timber  supply, 
as  well  as  loss  of  an  assured  supply  of  timber  for 
upwards  of  twelve  years. 

There  is  also  the  danger  multiplicity  of  actions 
faced  by  plaintiffs  unless  said  controversy  is  de- 
termined; in  that  they  face  the  hazards  of:  (1)  de- 
mand by  defendants  for  arbitration  under  the  arbi- 
tration provision  of  said  contract  hereinafter  re- 
ferred to;  (2)  proceedings  to  compel  such  arbitra- 
tion; (3)  an  action  or  actions  to  declare  terminated 
the  rights  and  interests  of  plaintiffs  under  said  con- 
tract ;  (4)  an  action  or  successive  actions  by  defend- 
ants or  one  of  them  to  recover  the  additional 
amounts  claimed  by  them  to  be  due;  (5)  an  action 
or  successive  actions  for  damages  by  defendants 
against  plaintiffs,  by  reason  of  the  claim  by  defend- 
ants that  plaintiffs  will  have  breached  the  contract; 
(6)  other  and  incidental  controversies  and  litigation 
over  tax  liability  that  will  hinge  upon  the  deter- 
mination of  this  dispute. 

By  reason  of  the  facts  above  stated,  this  is  a 
proper  case  for  relief  in  equity,  by  injunction. 

XV. 

In  said  contract  it  is  provided  among  other  things 
as  follows: 

"It  is  hereby  agreed  that  in  case  any  disagree- 
ment or  difference  shall  arise  at  any  time  hereafter 
between  either  of  the  parties  hereto  in  relation  to 
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this  agreement,  either  .-is  to  the  construction  or 
operation  thereof,  or  the  respective  rights  and  lia- 
bilities thereunder,  such  disagreemenl  shaiJ  be  sub- 
mitted to  arbitration  in  the  State  of  California, 
pursuant  to  the  Rules  of  the  American  Arbitration 
Association  as  then  in  effect,  bul  not liinLr  herein 
shall  be  deemed  to  preclude  either  party  from  « 
ing  injunctive  relief  to  prevent  irreparable  injury 
by  reason  of  a  claimed  breach  of  this  agreement.'1 
Defendants  threaten  to  attempt  to  compel  Buch 
arbitration  proceedings,  notwithstanding  the  said 
}3rovision  of  said  contract  saving  to  the  parties  the 
right  to  seek  injunctive  relief.  1 1'  plaintiffs  are  com- 
pelled to  proceed  to  such  arbitration  they  will  be 
denied  their  day  in  court  and  the  expressly  reserved 
right  to  injunctive  relief  to  prevent  irreparable 
injury  by  reason  of  a  claimed  breach  of  the  con- 
tract, and  will  thereby  be  irreparably  injured  by 
being  forced,  to  accept  the  award  of  arbitrators 
rather  than  the  decree  of  a  court  of  equity  after  a 
hearing  and  determination  according  to  law. 

XVT. 

Plaintiffs  are  ready,  able  and  willing  and  hereby 
offer  to  do  equity,  and  perforin  the  contract  as  the 
same  may  be  interpreted  by  the  Court  herein. 

Wherefore,  plaintiffs  pray  the  decree  of  the  atxn 
entitled  Court  determining  and  declaring  the  rights 
and  duties  of  the  parties  under  said  contract,  and 
particularly  the  true  meaning,  effect  and  application 
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of  the  said  quoted  provisions  thereof  with  respect 
to  the  definition  of  actual  cost  of  said  logs,  and 
settling  and  determining  said  controversy;  and  that 
defendants  and  each  of  them  be  enjoined  from: 
(1)  commencing  other  actions  or  proceedings  pend- 
ing determination  of  this  action,  to  enforce  or  re- 
cover their  claimed  rights  under  the  matter  in  con- 
troversy; (2)  proceeding  or  attempting  to  proceed 
to  arbitration  or  to  compel  plaintiffs  to  submit 
thereto;  (3)  cancelling  or  attempting  to  cancel  or 
declare  forfeit  the  rights  and  interests  of  the  plain- 
tiffs under  said  contract  by  reason  of  any  claimed 
default  resting  in  defendants'  contentions  as  to  the 
matter  in  controversy,  above  set  forth;  and  for 
plaintiffs'  costs,  and  for  such  other  and  further 
relief  as  may  be  meet  and  proper  and  in  accordance 
with  equity. 

BRUNER  &  GILMORE, 
McKEE,  TASHEIRA  &  WAHR- 
HAFTIG,  RIDLEY  STONE, 

Attorneys  for  Plaintiffs. 

State  of  California, 
County  of  Alameda — ss. 

Francis  M.  Neall,  being  first  duly  sworn,  deposes 
and  says:  That  he  has  read  the  foregoing  Com- 
plaint and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge  except  as  to  the 
matters  which  are  therein  stated  on  his  information 
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and  belief,  and  as  to  those  matters  be  believe*  it  to 
be  true.  That  said  affiant  is  an  officer  of  the  plain 
tiff  Elkins  Sawmill  [ncorporated,  a  corporation, 
to-wit,  its  President ;  thai  he  has  charge  and  knowl- 
edge of  the  business  thereof,  and  thai  be  ma 
this  affidavit  and  verification  on  behalf  of  said 
plaintiff. 

FRANCIS  M.  NKAI.L. 
Subscribed  and  sworn  to  before  me  this  ltd  day 
of  August,  1949. 

[Seal]  J.  I).  COOPER, 

Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 


Exhibit  "A"  to  Exhibit  No.  1 

Agreement  made  and  entered  into  this  9th  day 
of  December,  1947,  by  and  between  United  States 
Plywood  Corporation,  a  New  Fork  corporation 
with  its  principal  office  at  55  Wesl  Mth  St..  New 
York  City,  New  York  (hereinafter  sometimes  called 
"U.  S.  Plywood")  and  Hudson  Lumber  Company, 
a  Delaware  corporation  with  its  principal  office  al 
San  Leandro,  California  (hereinafter  sometimes 
called  "Hudson")— 

Witnesseth: 

Whereas,  U.  S.  Plywood,  in  conjunction  with 
Harbor  Plywood  Corporation,  a  Delaware  Corpora- 
tion, hereafter  referred  to  as  "Harbor,"  has  ac- 
quired approximately   1,000,000,000  feel   of  timber 
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(pine,  incense  cedar  and  other  species)  located  in 
Shasta  County,  California,  a  portion  of  said  timber 
being  under  outright  purchase  agreement  subject 
to  a  deed  of  trust,  and  a  portion  under  what  is  com- 
monly known  as  a  cutting  contract  (all  of  said  tim- 
ber is  hereafter  sometimes  referred  to  as  the  "La 
Tour  timber") ;  a  copy  of  said  cutting  contract,  in- 
cluded in  the  option  agreement  and  cutting  contract 
entered  into  on  October  29,  1947,  between  Louise 
Defenbacher  et  al,  as  Seller,  and  La  Tour  Peak 
Timber  Company,  a  California  Corporation,  and 
Harbor,  lias  been  delivered  to  and  is  in  possession 
of  Hudson  and  shall  be  deemed  a  part  of  the  agree- 
ment ;  and 

Whereas,  U.  S.  Plywood  has  acquired  from  Har- 
bor a  one-half  interest  in  the  La  Tour  Timber  and 
has  agreed  with  Harbor  upon  the  joint  logging 
thereof,  which  logging  operations  will,  subject  to 
certain  conditions,  be  done  under  Harbor's  super- 
vision; and 

Whereas,  pursuant  to  agreement  between  Har- 
bor and  La  Tour  Peak  Timber  Company,  dated  May 
21,  1947,  Harbor  and'U.  S.  Plywood  are  required 
to  pay  to  La  Tour  Peak  Timber  Company,  in  addi- 
tion to  the  stumpage  charge  specified  in  the  afore- 
said contract,  an  overriding  royalty  on  incense  cedar 
of  50c  per  m;  and 

Whereas,  Hudson  desires  to  purchase  and  LT.  S. 
Plywood  desires  to  sell  all  of  the  incense  cedar  de- 
rived from  the  La  Tour  timber; 
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Now,  therefore,  for  and  in  consideration  of  the 
sum  of  One  ($1.00)  Dollar  and  other  good  and  rain 
able  considerations  by  each  of  the  partie    to  the 
other  in  hand  paid,  and  the  mutual  covenants  and 
conditions   herein   contained,   ii    is   mutually   agr< 
as  follows: 

1.  U.  S.  Plywood  undertakes  and  agrees  to  | 
form  all  of  the  terms  and  conditions  of  the  cutting 
contract  and  not  to  permit  or  Buffer  any  default 
thereunder,  and  further  undertakes  and  agrees  not 
to  permit  or  suffer  any  default  under  the  deed  of 
trust  securing  the  payment  of  the  balance  of  the 
purchase  price  due  for  the  outright  purchase 

2.  (a)  U.  S.  Plywood  agrees  to  sell  and  deliver 
to  Hudson,  as  same  are  logged,  and  Eudson  ag 

to  buy  all  merchantable  incense  cedar  logs  del 
from  the  La  Tour  timber  during  the  period  herein- 
after provided. 

(1))  The  merchantability  of  logs  shall  be  deter- 
mined in  the  manner  specified  in  the  aforesaid  cut- 
ting contract. 

(c)  Hudson  shall  pay  for  said  logs  Harbor's  and 
U.  S.  Plywood's  actual  cost  of  such  logs,  as  here- 
inafter defined,  plus  10%  of  such  cost. 

3.  (a)  The  cost  of  logs  is  defined,  for  the  pur- 
pose of  this  contract,  as  the  aggregate  of  the  follow- 
ing items  of  expense  of  Harbor  and  U.  8.  Plywood. 

(i)  The  stumpage  charge  payable  by  Harbor 
and  U.  S.  Plvwood  for  all  cedar  timber  in  tin 


22  Hudson  Lumber  Co.,  et  ah,  vs. 

Tour  timber  computed  on  the  basis  set  forth  in  the 
cutting  contract  above  referred  to,  plus  the  amount 
of  50c  per  M  ft. 

(ii)  The  actual  cost  to  Harbor  and  U.  S.  Ply- 
wood of  falling,  bucking,  yarding,  loading,  sorting, 
scaling  and  transporting  logs  to  Anderson,  Califor- 
nia, or  such  other  place  near  Anderson  as  Hudson 
may  direct,  whether  done  by  Harbor  or  U.  S.  Ply- 
wood or  under  contract  by  an  independent  logger 
or  loggers,  provided  that  the  destination  of  Hud- 
son's logs  shall  be  substantially  adjacent  to  the  des- 
tination of  the  remaining  logs  cut  from  the  La  Tour 
timber;  and  provided,  further,  that  no  logging  or 
road-building  profit  of  any  Company  which  is  a  sub- 
sidiary of  or  affiliated  with  Harbor  or  U.  S.  Ply- 
wood shall  be  allowed  in  computing  Hudson's  cost 
hereunder. 

(iii)  The  proportionate  cost  per  M  ft.  of  all 
necessary  logging  roads; 

( iv)  In  the  event  that  Harbor  and  U.  S.  Ply- 
wood elect  to  contract  the  logging,  U.  S.  Plywood 
shall  be  entitled  to  add  as  an  item  of  cost,  as  herein 
denned,  the  actual  expense  of  a  superintendent  and 
electrical  assistants  to  oversee  such  logging  opera- 
tions. 

(v)  All  other  costs  incident  to  (according  to 
usual  and  accepted  accounting  practice)  and  prop- 
erly chargeable  to  cost  of  logs,  including  (without 
being  limited   thereto)    provision   for  fire   fighting 


United  States  /'////rood  Corp.,  <  i  al. 

and  equipmenl  for  so  doing,  interest  a1  tin-  rate  of 
4%  per  annum  on  the  deposit  payment  "ii  the  cut- 
ting contract  and  taxes; 

(vi)     With  the  exception  of  the  Btumpage  cha 
payable  pursuant  to  subdivision  (i)  hereof,  logging 

costs,  as  hereinabove  defined,  shall  be  computed  on 
a  common  cost  per  M  ft.  for  all  species  derived  from 
the  La  Tour  timber  and  this  common  coal   will  be 

the  cost  per  M  ft.  of  cedar  logs  delivered  to  Hud- 
son hereunder. 

(h)  U.  S.  Plywood  agrees  in  cooperation  with 
Harbor,  to  keep  the  cost  of  logging  as  low  as  pos- 
sible consistent  with  sound  operation. 

(c)  U.  S.  Plywood  agrees  to  cause  Harbor  to 
keep  and  maintain  books  of  account  according  to 
usual  and  accepted  accounting  practices,  which  shall 
reflect  the  cost  as  herein  defined,  said  ' ks  to  be 

open  for  inspection  by  Hudson. 

(d)  The  cost  of  logs,  as  above  defined,  shall  be 
tentatively  determined  each  month  by  Harbor's  ac- 
counting department  and  settlement  made  on  such 
tentative  determination  within  ten  (10)  days  after 
receipt  of  Harbor's  statement  for  all  logs  thei 
fore  sold  and  delivered  to  Hudson.  The  cost  of  logs 
shall  be  finally  determined  by   Price,   Waterho 

&  Co.,  certified  public  accountants  (or  such  other 
independent  certified  public  accountants  as  Earl 
may  select  to  make  the  annual  audit  of  all  its  busi- 
ness and  affairs)   according  to  usual  and  a< 
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accounting  practice.  Determination  of  all  costs, 
other  than  stumpage  charge,  shall  be  made  at  the 
close  of  each  calendar  year.  The  determination  of 
the  stumpage  charge  shall  be  made  when  the  same 
is  established  pursuant  to  the  provisions  of  the 
cutting  contract.  Determination  of  cost  of  logs  by 
said  certified  public  accountants  shall  be  final  and 
binding  upon  the  parties  hereto.  If  such  certified 
public  accountants  shall  find  a  substantial  variation 
from  the  tentative  determination,  they  shall  give 
both  parties  hereto  an  opportunity  for  conference 
and  discussion  before  issuing  their  final  written 
determination.  Settlement  between  the  parties  for 
any  balance  due  by  one  to  the  other  shall  be  made 
within  20  days  after  the  receipt  of  the  accountant's 
final  determination. 

(e)  Under  the  present  agreement  between  Har- 
bor and  U.  S.  Plywood  relative  to  the  La  Tour 
Timber,  Harbor  is  charged  with  the  management 
of  operations  thereunder.  In  the  event  that  for  any 
reason  U.  S.  Plywood  shall  assume  the  management 
of  such  operation,  then  and  in  such  event  U.  S, 
Plywood  shall  be  substituted  for  Harbor  wherever 
the  name  of  Harbor  appears  in  this  paragraph  and 
the  accounting  firm  of  Arthur  Andersen  &  Co.,  or 
such  other  independent  certified  public  accountants 
as  IT.  S.  Plywood  may  select  to  make  the  annual 
audit  of  all  its  business  and  affairs  shall  be  sub- 
stituted for  Price,  Waterhouse  &  Co.  and  for  Har- 
bor's independent  certified  public  accounting  firm. 

(f )  Subject  to  procuring  the  consent  of  La  Tour 
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Peak  Timber  Company  and  the  parties  of  the  first 
part  to  the  cutting  contract  to  the  amendment  of 
the  terms  and  provisions  of  the  cutting   conti 

necessary  to  permit  same,  which  consent    l'.  S.   Ply- 
wood will  endeavor  in  good   faith  to  procure  in 
operation  with   Hudson,  Hudson  may,  from  time  to 
time,  request  that  the  Palling  of  cedar  trees  in  • 
tain  designated  areas  be  deferred  to  permit  ad, 
ment  of  the  in-put  of  logs  to  the  productive  capacity 
of  its  mill,  until  such  time  as  the  quantity  of  stand- 
ing cedar,  the  cutting  of  which  lias  been  bo  deferred, 
aggregates   3,000,000    feel    and    no   more,    Hudson 
agrees  that  it  will  promptly  pay  the  full  pric< 
the  stumpage,  the  cutting  of  which  is  thus  deferred, 
plus  the  override  of  50c  per  M  It.,  and  assume  all 
carrying  charges  on  the  land  upon  which  the  cedar 
trees  may  be  left.   It  shall  he  the  right  and  obliga- 
tion of  Hudson  to  log  and  remove  the  cedar,  the 
cutting  of  which  is  thus  deferred,  al   its  own  e 
and  expense,  prior  to  the  expiration  of   Harbor's 
or  r.  S.  Plywood's  rights  under  the  cutting  contract 
or  under  the  outright  purchase  contract  as  the  ease 
may  be.   Hudson  assumes  all  responsibility  for  any 
damage  to  or  deterioration  of  the  trees,  the  cutting 
of  which  has  been  deferred  pursuant  to  its  reqi 
as  above  stated,  and  any  loss  suffered  by  reason  of 
its  failure  to  remove  the  timber. 

4.  Nothing  herein  shall  be  deemed  t«»  preclude 
U.  S.  Plywood  from  exercising  any  option  to  sus- 
pend operations  under  the  cutting  contract  as  per- 
mitted therein. 
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5.  U.  S.  Plywood  undertakes  and  agrees  that 
all  logging  operations  shall  be  carried  out  in  a  good 
and  workmanlike  manner,  observing  all  the  good 
usages  and  customs  as  practiced  in  the  logging  in- 
dustry on  privately  owned  lands  in  the  locality,  not 
inconsistent  with  the  specific  terms  of  the  cutting 
agreement  above  referred  to.  All  logging  operations 
shall  be  carried  out  in  a  manner  to  comply  with  all 
governmental  regulations  in  effect  from  time  to  time. 
U.  S.  Plywood  undertakes  and  agrees  that  all  logs 
delivered  to  Hudson  hereunder  shall  be  free  from 
any  and  all  claims,  liens  or  demands  of  any  nature 
whatsoever. 

6.  Each  of  the  parties  agrees  to  use  its  best  ef- 
forts to  coordinate  their  operations  hereunder  to 
their  mutual  advantage. 

7.  (a)  All  obligations  and  deliveries  hereun- 
der shall  be  subject  to  acts,  requests  or  demands 
of  the  Government  of  the  United  States  and  of  the 
State  of  California,  including  any  municipal  sub- 
division thereof,  .wherein  such  delivery  or  ship- 
ment is  to  be  made,  and  of  any  qualified  board, 
commission  or  bureau  or  department  thereof,  and 
all  rules  and  regulations  pursuant  thereto  adopted 
or  approved  by  said  government  or  by  any  such 
state,  or  by  any  such  board,  commission  or  bureau 
or  department  thereof. 

(b)  U.  S.  Plywood  shall  not  be  liable  for  delay, 
non-delivery  or  failure  or  inability  to  deliver  logs 
hereunder   occasioned   by   acts   of   God,   war,   civil 
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commotions,  fire,  earthquakes,  floods,  snow,  stoi 
strikes,  lockouts  or  labor  disturbances,  or  from 
other  cause  whatsoever  whether  similar  to  the  fore- 
going or  not,  beyond  its  controL 

(c)  If  by  reason  <»f  the  happening  of  any  of 
the  events  enumerated  in  subdivision  (b)  hereof, 
or  for  any  other  cause  whatsoever,  beyond  it-  con- 
trol, Hudson's  ability  to  accept  delivery  <»t'  logs 
or  U.  S.  Plywood's  ability  to  make  deliver 
interfered  with,  then  and  in  Buch  event,  Hudson's 
obligation  to  accept  and  pay  for  1"^-  shall  not  be 
affected,  provided,  however,  that  all  such  logs  shall 
be  cold-decked  at  some  location  in  the  timber  ad- 
jacent to  the  highway  with  an  appropriate  adjust- 
ment for  any  decrease  or  Increase  in  cost  caused 
by  such  action  and  Hudson  shall  have  the  right  to 
effect  removal  thereof  at  its  own  cost.  In  addi- 
tion, upon  the  happening  of  such  events,  U.  8. 
.Plywood  will,  upon  Hudson's  request  and  subject 
to  the  consent  of  La  Tour  Peak  Timber  Company 
and  the  parties  of  the  first  part  to  the  cutting  con- 
tract, as  specified  in  subdivision  (f)  of  Clan 

hereof  (which  U.  S.  Plywood  will  endeavor  in  g I 

faith  to  procure  in  cooperation  with  Eudson  and 
subject  to  all  of  the  terms  and  provisions  i 
subdivision  (f)  except  the  limitation  as  to  The 
quantity  of  3,000,000  feet,  defer  the  cutting 
cedar  trees  and  will  at  all  events  take  such  actions 
as  are  legally  and  economically  feasible  to  reduce 
the  production  of  cedar  logs.     0*.   S.    Plyw 1  un- 
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dertakes  and  agrees  that  in  the  event  that  Hud- 
son's ability  to  receive  logs  pursuant  to  this  con- 
tract is  interfered  with  by  reason  of  any  of  the 
causes  specified  in  subdivision  (b)  hereof,  it  will 
cooperate  with  Hudson  to  the  fullest  practicable 
extent  so  as  to  ameliorate  Hudson's  obligations 
hereunder,  provided,  however,  that  nothing  herein 
shall  be  understood  to  impose  upon  U.  S.  Plywood 
the  obligation  to  undertake  a  course  of  action 
which  will  impose  loss  or  damage  upon  it. 

(d)  It  is  specifically  understood  and  agreed 
that  U.  S.  Plywood  shall  be  relieved  of  all  obliga- 
tions hereunder  in  the  event  of  the  destruction  of 
the  La  Tour  timber  by  tire  or  otherwise  during 
the  terms  of  this  agreement. 

8.  In  the  event  that  either  of  the  parties  hereto 
shall  file  a  voluntary  petition  in  bankruptcy  or  shall 
make  an  assignment  for  the  benefit  of  creditors,  or 
shall  be  adjudicated  a  bankrupt,  or  upon  the  filing 
of  a  voluntary  or  the  approval  of  an  involuntary 
petition  for  reorganization  or  arrangement  under 
the  National  Bankruptcy  "Act,  or  in  the  event  of  the 
appointment  of  a  receiver  or  a  temporary  receiver 
of  either  of  the  parties  and  the  failure  to  vacate 
same  within  sixty  (60)  days  after  such  appoint- 
ment, then  and  in  any  such  event  the  other  party 
may  terminate  this  agreement  by  notice  to  that 
effect  and  thereupon  all  obligations  except  the 
obligations  of  Hudson  to  make  payment  of  any 
amount  due  hereunder  shall  cease. 


United  Stales  Plywood  <  'orp.,  <  t  al.  29 

9.  Any  waiver  by  any  of  the  parties  hereto  of 
any  breach  of  the  provisions  of  this  agreement  shall 
be  limited  to  such  particular  instance,  and  BhaU  not 
operate  as  a  waiver  of  or  be  deemed  to  waive 
future  breaches  of  any  <>l'  such  provisions. 

10.  It  is  hereby  agreed  thai  in  case  any  disagi 
ment  or  difference  shall  arise  at  any  time  hereafter 
between  either  of  the  parties  hereto  in  relation  to 
this  agreement,  either  as  to  the  construction  or 
operation  thereof,  or  the  respective  rights  and  lia- 
bilities thereunder,  such  disagreement  shall  be  sub- 
mitted to  arbitration  in  the  State  of  <  'alifornia,  pur- 
suant to  the  Rules  of  the  American  Arbitration 
Association  as  then  in  effect,  but  nothing  herein 
shall  be  deemed  to  preclude  either  party  from  seek- 
ing injunctive  relief  to  prevent  irreparable  injury 
by  reason  of  a  claimed  breach  of  this  agreement. 

11.  It  is  specifically  understood  and  agreed  that 
except  with  U.  S.  Plywood's  written  consent,  Hud- 
son shall  not  assign  or  transfer  the  whole  or  any 
portion  of  its  rights  hereunder,  to  any  other  pera 
firm  or  corporation,  except  to  a  wholly  owned  sub- 
sidiary or  to  Elkins  Sawmill  Incorporated,  a  Cali- 
fornia corporation.  Such  assignment,  how  shall 
not  release  Hudson  from  the  obligations  assumed 
by  it  hereunder.  Except  with  Hudson's  written  con- 
sent, U.  S.  Plywood  shall  not  assign  or  transfer  the 
whole  or  any  portion  of  its  rights  hereunder  to  any 
other  person,  firm  or  corporation,  except  to  a  sub- 
sidiary of  U.  S.  Plywood,  or  to  a  corporation  con- 
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trolled  by  U.  S.  Plywood  or  by  U.  S.  Plywood  and 
Harbor,  but  such  assignment  shall  not  release  II.  S. 
Plywood  from  the  obligations  assumed  by  it  here- 
under. 

12.  This  contract  shall  commence  as  of  the  date 
that  Harbor  or  U.  S.  Plywood  commences  logging 
operations  on  the  La  Tour  Timber  and  shall  con- 
tinue in  full  force  and  effect  for  the  full  term  of  the 
cutting  contract  hereinabove  referred  to  and  any 
extensions  or  renewal  thereof,  but  in  no  event  for 
more  than  twenty-five  (25)  years  after  the  com- 
mencement of  logging  operations  on  the  La  Tour 
timber. 

13.  Any  notice  required  or  permitted  to  be  given 
under  the  provisions  of  this  contract  shall  be  given 
as  follows: 

(a)  To  U.  S.  Plywood  at  55  West  44th  Street, 
New  York  City,  New  York,  or  such  other  address 
as  it  may  from  time  to  time  in  writing  designate. 

(b)  To  Hudson  Lumber  Company  at  its  San 
Leandro  Office,  California,  or  such  other  address 
as  it  may  from  time  to  time  in  writing  designate. 

14.  The  execution,  operation,  performance  and 
all  other  matters  pertaining  to  this  contract  shall 
be  construed  under  and  governed  by  the  laws  of  the 
State  of  California. 

15.  This  contract  shall  be  binding  upon  the  par- 
ties hereto,  their  respective  successors  and  assigns. 
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In  Witness  Wliereof,  the  parties  hereto  have  here 

unto   set   their    hands    and    seals    the    da\    and 

first  above  written. 

[JNITED  STATES  PLYWOOD 
CORPORATION, 

By  /s/  LAWRENCE  OTTINGER, 
President. 
HUDSON   LUMBER 
COMPANY, 

By  /s/  FRANCIS  M.  NEALL, 

(Joneral    Manager. 

State  of  New  York, 

City  and  County  of  New  York — 88. 

On  this  12th  day  of  December,  L947,  before  me, 
John  Pardo,  a  Notary  Public  in  and  for  tin-  City 
and  County  of  New  York,  State  <d'  New  Fork,  n 
siding  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Lawrence  Ottinger,  known  t"  me 
to  he  the  President  of  United  States  Plywood  Cor- 
poration, the  corporation  described  in  and  that  i 
cuted  the  within  and  foregoing  Agreement  and  also 
known  to  me  to  he  the  person  who  executed  the 
same  on  behalf  of  said  corporation,  and  acknowl- 
edged to  me  that  such  corporation  executed  the 
same. 

In  Witness  Whereof.  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  Cirv 
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and  County  and  State  aforesaid,  the  day  and  year 
in  this  certificate  first  above  written. 

/s/  JOHN  PARDO, 

Notary  Public. 

(Stamp)  John  Pardo,  Notary  Public,  State  of  New 
York.   Residing  in  Bronx  County. 

Commission  expires  March  30,  1949. 

State  of  New  Jersey, 

City  of  Jersey  City,  County  of  Hudson — ss. 

On  this  12th  day  of  December,  1947,  before  me, 
G.  H.  Hubbard,  a  Notary  Public  in  and  for  the 
County  of  Hudson,  State  of  New  Jersey,  residing 
therein,  duly  commissioned  and  sworn,  personally 
appeared  Francis  M.  Neall,  known  to  me  to 'be  the 
General  Manager  of  Hudson  Lumber  Company,  the 
corporation  described  in  and  that  executed  the 
within  and  foregoing  Agreement  and  also  known  to 
me  to  be  the  person  who  executed  the  same  on  be- 
half of  said  corporation,  and  acknowledged  to  me 
that  such  corporation  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  City 
and  County  and  State  aforesaid,  the  day  and  year 
in  this  certificate  first  above  written. 

/s/  G.  H.  HUBBARD, 
Notary  Public. 
(Stamp)   G.  H.  Hubbard,  Notary  Public  of  New 
Jersey. 
My  commission  expires  June  17,  1951. 
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State  of  New  Fork, 
County  of  New  Fork — bs. 

I,  Archibald  R.  Watson,  County  Clerk  and  Cl< 
of  the  Supreme  Court,  New   Fork  County,  a  Court 
of  Record  having  by  law  a  Beal,  !)<»  Hereby  Certify 
That  John  Pardo  whose  name  is  Bubscribed  to 
annexed  affidavit,  deposition,  certificate  or  acknowl- 
edgment or  proof,  was  at  the  time  of  taking  the 
same  a  Notary  Public  in  and  for  the  State  of  V-w 
York,  duly  commissioned  and  Bworn  and  qualified 
to  act  as  such  throughoul  the  State  of  New  Fork; 
that  pursuant  to  law  a  commission,  or  n  certifi< 
of  his  appointment  and  qualifications,  and  hi-  auto- 
graph  signature,  has  been  filed   in   my  office;   that 
as  such  Notaiy  Public  he  was  duly  authorized  by 
the  laws  of  the  State  of  New  York  t.»  administer 
oaths  and  affirmations,  to  receive  and  certify 
acknowledgement    or   proof   of    deeds,    mortgaj 
powers  of  attorney  and  other  written  Lnstrum< 
for  lands,  tenements  and  hereditaments  to  he  read 
in   evidence  or   recorded    in   this   State,   to   pr< 
notes  and  to  take  and  certify  affidavit-  and  dep 
tions;  and  that  I  am  well  acquainted  with  the  hand- 
writing of  such  Notary  Public,  or  have  compared 
the  signature  on  the  annexed   instrument   with   his 
autograph  signature  deposited  in  my  office,  and 
lieve  that  the  signature  is  genuine. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
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and  affixed  my  official  seal  this  16th  day  of  Dec, 
1947. 

/s/  ARCHIBALD  R.  WATSON, 
County   Clerk   and   Clerk   of   the   Supreme   Court, 
New  York  County. 

Fee  Paid  25c. 

Form  2479  No.  9177 

State  of  New  Jersey, 
County  of  Hudson — ss. 

I,  W.  H.  Gilfert,  Clerk  of  the  County  of  Hudson 
aforesaid  and  also  Clerk  of  the  Circuit  Court  and 
Court  of  Common  Pleas  for  said  County,  said 
Courts  being  Courts  of  Record,  with  a  seal,  do 
hereby  certify  that  G.  H.  Hubbard  the  Notary  Pub- 
lic before  whom  the  within  acknowledgement  or 
affidavit  was  made,  was  at  the  time  of  taking  the 
same  commissioned  and  sworn,  and  residents  in 
said  County,  and  duly  authorized  by  the  laws  of  the 
State  of  New  Jersey  to  take  for  record  in  said 
State  all  affidavits  and  all  acknowledgements  and 
proofs  of  deeds  of  conveyance  for  lands,  tenements, 
and  hereditaments,  situate,  lying  and  being  in  said 
State  of  New  Jersey.  And  further,  that  I  am  well 
acquainted  with  the  handwriting  of  such  Notary 
Public,  and  verily  believe  the  signature  to  said  cer- 
tificate of  proof  or  acknowledgement  is  genuine. 
And,  further,  that  said  instrument  is  executed  and 
acknowledged  according  to  the  laws  of  the  State  of 
New  Jersev. 
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In  Testimony  Wnereof,  I  have  hereunto  tei  my 
hand  and  affixed  the  seal  of  fche  said  Courts  and 

County  the  17th  day  of  Dirnnlicr,  If*  17. 

W.  II.  GILFERT, 

Clerk. 
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Merchantability:    The  minimum  merchantable  I 
shall  be  a  log  which  is  ten  feel  or  Longer  (or  eight 
feet  or  longer  as  provided  in  paragraph   1(»,   pins 
trim  allowance  and  which  is  twelve  inches  or  more 
in   diameter   inside  the  bark   at   the   small   end   or 
which  is  ten  inches  or  more  in  diameter  at  the  small 
end  if  the  top  log  is  a  smooth  type  Log  contaii 
small  live  knots,  and  which  shall  scale  r>n';  or  more 
merchantable,  as  defined  hereinafter,  after  custom- 
ary  deductions  have   been   made    from   gross   scale 
for  visible  defects.  Deduction  in  scale  shah  be  made 
for  unfirm  red  and  blue  stain,  rot,  wind-shake  and 
split,   but   no  deduction   in   scale   shall    be   made   U>v 
firm  red  and  bine  stain  or  heavy  massed  pitch.    I  >■ 
duction  for  rot  in  cedar  Logs  shall  be  based  on  the 
average   of  the  end-areas   of  the   defect    in   each 
scaling  length,  rather  than  on  the  Larger  end-area 
alone  as  is  customary  in  scaling  pine  and  fir  I 
No  deduction  in  scale  shall  be  made  for  defect,  de- 
terioration or  loss  in  volume  or  value  due  to  any 
cause  or  condition  within  the  control  of  the  lu: 
and  losses  resulting  to  felled  timber  from  fire  shall 
be  paid  for  by  the  buyer. 
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Where  cutting  experience  demonstrates  that  cer- 
tain types  of  defective  trees  cannot  produce  25% 
or  more  of  their  gross  volume  in  merchantable  scale 
seller  shall  designate  such  trees  as  in  seller's  rea- 
sonable opinion  cannot  produce  such  volume,  to  be 
left  standing  at  buyer's  option  and  buyer  shall  not 
be  required  to  fall  them. 

The  term  "merchantable,"  as  herein  used,  shall 
be  defined  to  mean  that  portion  of  the  log  from 
which  lumber  can  be  produced  which  is  merchant- 
able as  defined  in  Standard  Grading  Rules,  pub- 
lished by  Western  Pine  Association,  effective  April 
15,  1947,  copy  of  which  is  attached  hereto,  marked 
Exhibit  B,  and  hereby  made  a  part  hereof,  grading 
Number  5  common  or  Box  or  better. 

[Endorsed] :     Filed  August  26,  1949. 
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In  the  District  Courl  of  the  United  State*  for  the 
Northern  Dish-id  of  California  Southern  Division 

NO.  29100  II 

HUDSON  LUMBER  COMPANY,  a  Delaware 

poration,  and    ELKINS  SAWMILL   [NCOB 
POBATED,  a  California  corporation, 

Plaintiffs, 

vs. 

UNITED  STATES  PLYWOOD  CORPORATION, 

a  New  York  corporation,  and  SHASTA  PLY- 
WOOD, INC.,  a  Nevada  corporation,  FIRST 
DOE,  SECOND  DOE  AND  FIRST  DOE 
COMPANY,  a  corporation, 

Defendants. 

MOTION  TO  DISMISS  OK  IX  ALTERNATIVE 
TO  STAY  ACTION 

I. 
The  defendants,  United  States  Plywood  Corpora- 
tion and  Shasta  Plywood.  Inc.,  move  t<»  dismiss  the 
action  on  the  ground  thai   it  appears  on  the 
of  the  complaint: 

1.  That  the  complaint  fails  to  state  a  claim  upon 
which  relief  can  he  granted; 

2.  That  the  Court  has  no  jurisdiction  <>t'  the  sub- 
ject matter;  in  that  this  action  has  been  brought 
by  the  above-named  plaintiffs  tor  the  construction 

and  determination  of  the  rights  and  dul     3         the 
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parties  under  a  written  contract  attached  to  plain- 
tiffs' complaint  as  Exhibit  "A",  which  contract 
contains  an  agreement  in  writing  for  arbitration 
covering  issues  as  to  the  construction  of  said  con- 
tract or  the  determination  of  the  respective  rights 
and  liabilities  thereunder,  the  provision  thereof 
reading  as  follows: 

"It  is  hereby  agreed  that  in  case  any  disagree- 
ment or  difference  shall  arise  at  any  time  here- 
after between  either  of  the  parties  hereto  in  relation 
to  this  agreement,  either  as  to  the  construction  or 
operation  thereof,  or  the  respective  rights  and 
liabilities  thereunder,  such  disagreement  shall  be 
submitted  to  arbitration  in  the  State  of  California, 
pursuant  to  the  Rules  of  the  American  Arbitration 
Association  as  then  in  effect,  but  nothing  herein 
shall  be  deemed  to  preclude  either  party  from  seek- 
ing injunctive  relief  to  prevent  irreparable  injury 
by  reason  of  a  claimed  breach  of  this  agreement." 

II. 

In  the  alternative,  in  the  event  the  motion  to  dis- 
miss is  not  granted,  the  defendants,  United  States 
Plywood  Corporation  and  Shasta  Plywood,  Inc., 
pursuant  to  the  provisions  of  9  U.  S.  C.  A.,  Section 
3,  move  for  a  stay  of  all  proceedings  in  this  action 
until  arbitration  can  be  had  pursuant  to  said  agree- 
ment and  Sections  1280  to  1293  inclusive  of  Califor- 
nia Code  of  Civil  Procedure,  on  the  grounds  set 
forth  in  Paragraph  I  above. 
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III. 
This  motion  will  be  based  upon  this  notice,  upon 
the  complaint  on   file;  in   this  action   and   upon   the 
affidavit  of  &£.  A.  Marquis,  one  of  counsel  for  de 
fendants,  hereto  attached. 

McMICKEN,  RUPP  & 
8CHWBPPE, 

/s/  M.  A.  MARQUIS, 

PILLSBURY,  MADIson  a 
8UTRO, 

/s/  EUGENE  M.   PRINCE, 
Of  Counsel  for  Defendants,  United  States  Plywood 
Corporation  and  Shasta  Plywood,  Inc. 
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NOTICE  OF  MOTION 

To  Bruner  &  Gilmore  and  McKee,  Tasheira  & 
Wahrhaf tig,  Ridley  Stone,  Attorneys  for  Plain- 
tiffs: 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  court 
at  Room  276,  United  States  Post  Office  and  Court- 
house Building,  San  Francisco,  California,  on  the 
19th  day  of  September,  1949,  at  10:00  o'clock  in  the 
forenoon  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard. 

McMICKEN,  RUPP  & 
SCHWEPPE, 

/s/  M.  A.  MARQUIS, 

PILLSBURY,  MADISON  & 
SUTRO, 

/s/  EUGENE  M.  PRINCE, 

Of  Counsel  for  Defendants,  United  States  Plywood 
Corporation  and  Shasta  Plywood,  Inc. 

Service  of  the  within  and  foregoing  motion  with 
attached  affidavit,  proposed  draft  of  orders  and 
statement  of  reasons  in  support  of  motion  admitted 

at  Oakland,  California,  this  ....  day  of , 

1949. 


Of  Counsel  for  Plaintiffs. 


United  States  Plywood  Corp.,  et  al.  11 

Slate  of  Washington, 
County  of  King — ss. 

M.  A.  Marquis,  being  first  duly  sworn,  on  oath 

deposes  and  says: 

That  he  is  one  of  counsel  for  defendants,  United 
States  Plywood  Corporation  and  Shasta   Plywood, 
Inc.,  in  the  above-entitled  matter;  thai  thie  affid 
is  made  in  support  of  motion  to  dismiss  this  action 

or  in   alternative  to   stay   action,   to   which    motion 
this  affidavit   is  attached; 

That  plaintiffs  have  made  no  demand  or  request 
for  arbitration  in  accordance  with  the  provisions 
of  the  arbitration  clause  in  the  contracl  involved 
in  this  action,  which  arbitration  clause  is  Be1  forth 
in  full  in  said  motion  and.  in  fact,  the  plaintiffs  have 
affirmatively  alleged  in  their  complaint  that  "de- 
fendants threatened  to  compel  arbitration  proceed- 
ings" and  the  plaintiffs  seek  to  enjoin  such  pro- 
ceedings; that  the  defendants,  United  States  Ply- 
wood Corporation  and  Shasta  Plywood,  Enc, 
ready  and  willing  to  proceed  with  arbitration  of  the 
issue  involved  in  this  proceeding; 

That,  as  alleged  in  plaintiffs'  complaint,   liar 
Plywood  Corporation,  has  relinquished  all  int. 
in  the  timber  which  is  the  subject  of  the  contracl 
attached  to  plaintiffs'  complaint  as  Exhibit  "A"  and 
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Harbor  Plywood  Corporation  is  not  now  involved 
in  said  agreement  in  any  manner. 

/s/  M.  A.  MARQUIS. 
Subscribed  and  sworn  to  before  me  this  29th  day 
of  August,  1949. 

[Seal]        /s/  JANE  CARMODY, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 


[Title  of  District  Court  and  Cause.] 

ORDER  DISMISSING  ACTION 

This  Cause  coming  on  to  be  heard  on  motion  of 
defendants,  United  States  Plywood  Corporation  and 
Shasta  Plywood,  Inc.,  for  an  order  dismissing  this 
action  or  in  the  alternative  for  an  order  staying 
proceedings  in  this  action,  and  it  appearing  to  the 
Court  that  said  action  involves  an  issue  referable  to 
arbitration  under  an  agreement  in  writing  for  such 
arbitration,  and  plaintiffs  have  made  no  request  or 
demand  for  such  arbitration, 

It  Is  Ordered  that  this  action  be  and  it  is  hereby 
dismissed. 

Dated  this day  of  September,  1949. 


United  States  District  Judge. 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  STAN'  OF  ACTION 

This  Cause  came  <m  to  be  heard  oil  motion  of 
defendants,  United  States  Plywood  Corporation  and 
Shasta  Plywood,  Inc.,  for  an  order  dismissing  this 
action  or  in  the  alternative  for  an  order  staying 
proceedings  in  this  action,  and  it  appearing  to  the 
Court  that  said  action  involves  an  issue  referable 
to  arbitration  under  an  agreement  in  writing  for 
such  arbitration,  and  that  plaintiffs  have  made  no 
request  or  demand  for  such  arbitration; 

It  Is  Ordered  That  this  action  be  and  it  hereby  \b 
stayed,  and  that  plaintiffs  and  their  attorneys  be 
and  they  hereby  are  stayed  from  taking  further 
action  in  this  case  until  arbitration  has  been  had  in 
accordance  with  the  terms  of  the  agreement  bet? 
the  parties  hereinabove  referred  to. 

Dated  this day  of  September.  19  1!'. 


United  States  District  Judge. 

[Endorsed]:     Filed  September  1.  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  FRANCIS  M.  NEALL  IN 
OPPOSITION  TO  MOTION  OF  DEFEND- 
ANTS TO  DISMISS  OR  STAY 

State  of  California,  County  of 

Alameda,  Northern  District  of  California — ss. 

Francis  M.  Neall,  being'  first  duly  sworn,  deposes 
and  says:  I  am  President  of  Elkins  Sawmill  In- 
corporated, a  corporation,  one  of  the  plaintiffs  in 
the  above  entitled  action.  As  such  I  made  the  affi- 
davit of  verification  of  the  Complaint  on  file  herein. 
I  am  the  Manager  of  the  plaintiff",  Hudson  Lumber 
Company,  a  corporation,  and  have  charge  of  its 
office  and  yard  at  San  Leandro,  California,  and  am 
in  direct  charge  of  its  business  and  operations.  I 
personally  participated  in  and  carried  on,  and  have 
knowledge  of  the  negotiations  leading  up  to  the 
making  of  the  contract  between  United  States  Ply- 
wood Corporation  and  Hudson  Lumber  Company, 
dated  December  9,  1947,  a  true  copy  of  which  is 
attached  to  the  Complaint  in  this  action  and  marked 
"Exhibit  A".  I  also  participated  in  the  drafting 
and  discussion  of  the  provisions  of  said  contract. 
I  also  have  personally  participated  in  and  have 
knowledge  of  the  negotiations  between  the  plaintiffs 
and  defendants  herein,  prior  to  the  commencement 
of  this  action,  concerning  the  controversy  between 
them  which  is  referred  to  in  said  Complaint,  as  to 
the  interpretation  of  said  contract  with  regard  to 
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the  method  of  computing  the  actual  cost   of  logs 
delivered  to  plaintiffs  pursuanl  to  said  contract. 

The  price  provided  by  said  contract  to  be  paid 
by  the  plaintiffs  for  the  cedar  Logs  purchased    is 
based  on  the  "cost"  of  the  logs,  and  such  ■■< 
includes,  among  oilier  items,  the  actual  lo 
of  falling,  bucking,  yarding,  loading,  sorting,  scaling 
and  transporting  Logs  to  Anderson,  California,  or 
Buch  other  place  near  Anderson   as   said    Bud 
Lumber  Company  may  direct.    The  contract  further 
provides  thai  such  logging  costs  shall  be  computed 
on  a  "common  cost"  per  1000  feel  for  all  specie 
Logs  derived  from  the  timber  trad  referred  to  in 
the  contract,  and  this  "common  cost"  is  to  be  the 
cost  per  1000  feet  of  the  cedar  Logs.    The  conl  r<>\ , 
between   plaintiffs  and  defendants   revolves   aboul 
the  point  whether  this  "common  cost"  of  all  spe 
should  be  computed  on  the  ne1  scale  of  all  the 
of  all  species,  after  deduction  and   allowance   for 
visible  defects  (as  plaintiffs  contend);  or  whether 
it  should  be  computed  on  the  gross  scale  of  all  the 
logs  of  all  species,  before  deduction  and  allowance 
for  visible  defects.    The  reason  why  computing  such 
common  costs  on  a  nel   scale  makes  a   substantial 
difference  from  computing  it  on  a  gross  scale,  is  that 
the  different  species  of  logs  ordinarily  have  a  diffei  - 
ent  percentage  or  portion  of  visible  defects,   and 
that  cedar  logs  have  a  higher  percentage  of  such 
defects  than  other  species.    Therefore,  the  p 
tion  of  usable  wood  derived  from  cedar  logs  i- 
than  that  derived  from  other  species.      It    foll< 
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that  any  given  total  amount  of  logging  costs,  spread 
as  a  "common  cost"  over  all  species,  will  bear  less 
heavily  on  the  cedar  logs  if  a  net  scale  is  used,  than 
if  a  gross  scale  is  used. 

During  the  negotiations  leading  up  to  the  making 
of  said  contract,  and  during  the  drafting  thereof, 
Raymond  T.  Heilpern,  Esq.,  acted  as  counsel  for 
said  United  States  Plywood  Corporation  and  as  such 
participated  in  said  negotiations  and  in  the  drafting 
of  said  contract.  He  drafted  Paragraph  10  of  said 
contract,  relating  to  arbitration;  and  it  was  at  his 
instance  and  insistence  that  there  was  drawn  and 
worded  by  him  and  inserted  in  said  Paragraph  10, 
the  clause  at  the  end  thereof  which  reads  as  follows: 

"...  but  nothing  herein  shall  be  deemed  to  pre- 
clude either  party  from  seeking  injunctive  relief  to 
prevent  irreparable  injury  by  reason  of  a  claimed 
breach  of  this  agreement." 

During  said  negotiations  prior  to  the  commence- 
ment of  this  action,  concerning  said  controversy, 
said  Raymond  T.  Heilpern,  Esq.,  among  others, 
acted  as  counsel  for  defendants,  and  A.  W.  Brunei', 
Esq.,  among  others,  acted  as  counsel  for  plaintiffs. 
On  or  shortly  prior  to  August  4,  1949,  there  was 
received  by  the  office  of  said  A.  W.  Bruner,  Esq.,  a 
letter  from  said  Raymond  T.  Heilpern,  Esq.,  con- 
cerning the  said  matter  in  controversy,  which  letter, 
in  the  absence  of  said  A.  W.  Bruner,  Esq.,  from  his 
office,  was  immediately  exhibited  and  referred  to 
this  affiant  by  an  associate  of  said  A.  W.  Bruner, 
Esq.    Said  letter  is  in  words  and  figures  as  follows : 
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"Judge  A.  W.  Brunei 
Bruner  &  Gilmore,  Esqs. 
Ban  Leandro,  Calif. 

Dear  Judge  Bruner: 

Your  letter  of  July  21,  1949  to  Shasta   Plywood 
Corporation  has  hern  referred  to  me. 

As  you  may  know,  I  participated  in  the  aegotia 
tions  leading  to  the  making  of  the  agreement  of 
December  9,  1947,  between  Hudson  Lumber  Com- 
pany and  United  States  Plywood  Corporation.  In 
my  opinion,  the  statements  submitted  l>y  Shi 
Plywood  Corporation,  pursuant  to  the  contract,  and 
the  audit  of  Arthur  Anderson  &  Co.  were  col  rectly 
prepared  in  conformity  with  the  provisions  of  the 
agreement. 

Further,  pursuant  to  paragraph  "3"  of  the  «"ii- 
tract  with  Hudson  Lumber  Company,  the  determina- 
tion of  the  cost  of  logs  by  Arthur  Andersen  &  I 
is  final  and  binding  upon  both  panics  to  the 
ment.     Under  the  circumstances,  1   must   insist,  <>n 
behalf  of  my  client,  that  Hudson  Lumber  Company 
make  prompt  payment  of  the  balance  due,  represent- 
ing the  difference  between  the  amount  actually  paid 
by  it  and  the  contract  price  of  the  Logs  delivered, 
established  by  the  audit  made  by  Arthur  Andei 
&  Co. 

If  the  parties  to  the  agreement  arc  unable  to  settle 
amicably   their   differences,   such    dispute   can. 
course,  be  arbitrated  as  provided  in  paragraph  "10" 
of  the  contract.    However,  pending  such  arbitral 
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it  is  expected  that  your  client  will  pay  all  invoices 
at  the  time  and  in  the  manner  specified  in  the  con- 
tract. 

Very  truly  yours, 

/s/  RAYMOND  T.  HEILPERN." 
RTH:FP 

Immediately  following  receipt  of  such  letter, 
plaintiff's  counsel  herein  prepared  and  filed  on 
August  4,  1949,  the  Complaint  in  this  action. 

/s/  FRANCIS  M.  NEALL. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  October,  1949. 

[Seal]        /s/  JACQUELINE  DITTO, 
Notarv  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :    Filed  October  17,  1949. 
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[Title  of  District  Court  and  Cause.] 

Slate  of  New  York, 

City  of  New  York,  County  of  New  fork 

Raymond  T.  Eeilpern,  being  duly  sworn,  depc 

and  says : 

That  he  is  an  attorney-at-law,  duly  admitted 
practice  in  the  Courts  of  the  State  of  New  fork, 

and  has  his  office  at  No.  22.">  Broadway,  in  tin- 
Borough  of  Manhattan,  City  of  New  York.  Thai 
he  is  the  Raymond  T.  Heilpern  referred  to  in  tin- 
affidavit  of  Francis  M.  Ncall  submitted  in  opposition 
to  the  above-named  defendants'  application  for  a 
stay. 

It  is  true,  as  stated  in  said  affidavit,  thai  deponent, 
in  conjunction  with  said  Francis  Xcall.  dratted  the 
contract  between  United  States  Plywood  Corpora- 
tion and  Hudson  Lumber  Company,  dated  December 
9,  1947,  which  is  the  subject  matter  of  this  action. 
The  facts,  however,  with  reference  to  the  pre* 
Language  contained  in  paragraph  "  1<>"  of  said  ag 
ment  relating  to  arbitration,  arc  materially  at  vari- 
ance with  those  set  forth  in  Mr.  Neall's  affidavit 

Deponent  has  in  his  files  the  firsl  draft  of  said 
agreement.  The  arbitration  clause,  as  contained  in 
the  draft,  was  originally  dictated  by  deponent  and 
it  stopped  with  the  phrase  "pursuant  to  the  rules 
of  the  American  Arbitration  Association  as  then 
in  effect".  A  copy  of  this  original  draft  was  de- 
livered by  deponent  to  Mr.  Neall  during  the  course 
of  the   negotiations   and   Mr.    Neall    submitted    it. 
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according  to  his  then  statement,  to  deponent,  to  Mr. 
Eugene  Untermyer,  counsel  in  New  York  for  Eagle 
Pencil  Company  and  the  plaintiff,  Hudson  Lumber 
Company;  Eagle  Pencil  Company,  directly  or  in- 
directly, according  to  the  information  furnished 
to  deponent,  controls  the  Hudson  Lumber  Company. 

A  day  or  so  after  the  preparation  of  the  original 
draft,  Mr.  Neall  came  to  deponent's  office  with  his 
copy  of  the  draft,  and  certain  amendments  thereto 
which  he  said  had  been  proposed  by  Mr.  Untermyer. 
Included  in  those  amendments  was  the  addition  to 
paragraph  "10,"  reading  as  follows: 

"but  nothing  herein  shall  be  deemed  to  preclude 
either  party  from  seeking  injunctive  relief  to  pre- 
vent irreparable  injury  by  reason  of  a  claimed 
breach  of  this  agreement," 

This  provision,  which  appears  in  shorthand  on  the 
first  draft  of  the  agreement,  which  is  in  deponent's 
possession,  was  dictated  by  Mr.  Neall  in  deponent's 
office  to  deponent's  then  secretary. 

In  justification  for  this  modification  of  the  arbi- 
tration clause,  Mr.  Neall  pointed  out  that  Hudson 
Lumber  Company  was  going  to  build  a  large  mill  at 
Anderson  to  manufacture  the  slats  from  the  cedar 
logs  and  that  their  operations  would  be  wholly  de- 
pendent upon  continued  deliveries  of  cedar  logs 
from  the  timber  controlled  by  United  States  Ply- 
wood Corporation.  He  stated  that  if  United  States 
Plywood  Corporation  were  to  divert  the  cedar  logs 
from  the  plant  of  Hudson  Lumber  Company  it 
would  suffer  irreparable  injury  and  that  arbitration 
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proceedings  would  not  afford  an  adequate  remedy  to 
prevent  Buch  injury.     He  therefore  asked  \'<>y  the 
inclusion  in  the  arbitration  clause  of  a  provision  for 
the  right  to  secure  injunctive  relief  to  prevent  a 
reparable  injury. 

As  slated  above,  the  Language  of  this  modifying 
elause  to  the  arbitration  provision  was  bu  I  by 

M  r.  Neall,  purportedly  as  the  resull  of  hie 
ence  with  liis  attorney,  Mr.  Eugene  Ontermyer,  and 
was  not  deponent's. 

/s/  RAYMOND  T.  HEILPERN. 
Sworn  to  before   me,  this   14th   day   of  October, 
1949. 

/s/  DEBORAH  NEMKTZ. 
Notary  Public,  State  of  New  York.  Residing  in  N»w 
York  County. 

Commission  Expires  March  30,  1950. 

Receipt  of  Copy  acknowledged. 

[Endorsed]  :    Filed  October  17,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Defendant's  Motions  to  Dismiss  and  to  Stay  Pro- 
ceedings having  been  briefed,  argued,  and  submitted 
for  ruling, 

It  Is  Ordered  that  the  Motion  to  Dismiss  be  and 
the  same  hereby  is  Denied,  and  Motion  to  Stay  be 
and  the  same  hereby  is  Granted,  pending  arbitration 
by  the  parties  in  accordance  with  the  provisions  of 
the  contract  in  dispute. 

Date : 

/s/  GEORGE  B.  HARRIS, 
U.  S.  District  Judge. 
Evans  v.  Hudson  Coal  Co.,  165  Fed.  2d  970; 
Shanferoke  Co.  v.  Westchester  Co.,  293  U.  S.  449; 
Kulukundis  v.  Amtorg  Trading  Corp.,  126  Fed.  2d. 
978. 


[Endorsed]  :    Filed  Nov.  9,  1949. 
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[Title Of  Distrid  Courl  and  Cause] 

NOTICE  OF  APPEAL  TO  THE  CTNITBD 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

Notice  is  hereby  given  thai  Hudson  Lumber  Com- 
pany, a  Delaware  corporation,  and  KlUins  Sawmill 
Incorporated,  a  California  corporation,  plaintiffs 
above  named,  hereby  appeal  to  the  United  81 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
that  portion  of  the  Order  made  and  filed  herein  on 
November  9,  1949,  granting  the  defendants1  Motion 
to  Stay  proceedings,  said  portion  of  said  Order 
being*  that  portion  providing  as  follows: 

"It  Is  Ordered  that  the  .  .  .  Motion  to  Stay  l>»-. 
and  the  same  hereby  is,  Granted,  prndhm  arbitra- 
tion by  the  parties  in  accordance  with  the  provisions 
of  the  contract  in  dispute." 

Dated:    December  1,  1949. 

BRUNER  &  GILMORE, 
McKEE,  TASHEIRA  and 
WAHRHAFTIG, 

/s/  RIDLEY  STONE, 
Attorneys  for  Appellants,  Hudson    Lumber  Com- 
pany, a  Delaware  corporation,  and  Biking  Saw- 
mill   Incorporated,    a    California    corporation. 

[Endorsed]:     Filed  December  1,  1949. 
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[Title  of  District  Court  and  Cause.] 

APPELLANTS'  DESIGNATION  OF  POR- 
TIONS OF  RECORD,  PROCEEDINGS  AND 
EVIDENCE  TO  BE  CONTAINED  IN  REC- 
ORD ON  APPEAL 

The  Appellants  in  the  above-entitled  action,  Hud- 
son Lumber  Company,  a  Delaware  corporation,  and 
Elkins  Sawmill  Incorporated,  a  California  corpo- 
ration, designate  the  following  portions  of  the  rec- 
ord, proceedings  and  evidence  to  be  contained  in  the 
record  on  appeal  in  the  above-entitled  action : 

1)  Complaint  for  Declaratory  Relief  and  for 
Injunction  filed  herein  with  the  Petition  for  Removal 
of  the  Cause  on  August  26, 1949,  and  attached  to  said 
Petition  for  Removal  of  the  Cause  as  Exhibit  1 
thereto,  together  with  the  exhibits  attached  to  said 
Complaint  designated  Exhibit  "A"  and  Exhibit 
"B." 

2)  Motion  to  Dismiss  or  in  the  Alternative  to 
Stay  Action,  together  with  Notice  of  said  Motion 
attached  thereto,  and  together  with  the  Affidavit  of 
M.  A.  Marquis  dated  August  29, 1949,  attached  there- 
to ;  all  thereof  having  been  filed  herein  on  September 
1, 1949. 

3)  Affidavit  of  Francis  M.  Neall  in  opposition 
to  Motion  of  Defendants  to  Dismiss  or  Stay,  dated 
October  13,  1949,  filed  herein  on  October  17,  1949. 

4)  Affidavit  of  Raymond  T.  Heilpern,  dated  Oc- 
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tober  14,  1919,  and  filed  herein  on  October  L7,  1949. 
5)     Order  of  the  above-entitled  Courl   denying 
Motion  to  Dismiss  and  Granting  Motion  to  Stay, 
made  and  filed  herein  on  November  9,  L949. 

STATEMENT  OF  POINTS 

A)  The  issues  involved  in  thia  action  are  not 
"referable  to  arbitration  under  an  agreement  in 
writing  for  such  arbitration"  within  the  provisions 
of  Section  3  of  the  United  States  Arbitration  Ad 
(9  U.S.C.A.  Sect.  3),  in  that  the  arbitration  clause 
found  in  Paragraph  10  of  the  contract  agreement  at- 
tached as  Exhibit  A  to  the  Complaint  saves  to  the 
parties  thereto  the  right  to  seek  "injunctive  re- 
lief to  prevent  irreparable  injury  by  reason  of  a 
claimed  breach"  of  said  contract. 

B)  This  action  is  brought  seeking  "injunctive 
relief  to  prevent  irreparable  injury  by  reason  of 
a  claimed  breach"  of  said  contract. 

C)  The  Defendants  and  Appellees  have  waived 
whatever  right  they  may  have  had  to  insist  on  prior 
arbitration  as  a  condition  precedent   to  litigation. 

D)  The  Court  erred  in  staying  the  action  pend- 
ing arbitration  by  the  parties  in  the  face  of  Baid 
saving  clause  reserving  to  the  parties  the  right  to 
seek  ''injunctive  relief  to  prevent  irreparable  in- 
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jury  by  reason  of  a  claimed  breach"  and  in  the  face 
of  said  waiver  by  defendants  and  appellees. 

Dated:     December  2,  1949. 

BRUNER  &  GILMORE. 
McKEE,  TASHEIRA  & 
WAHRHAFTIG. 

/s/  RIDLEY  STONE, 

Attorneys  for  Appellants:  Hudson  Lumber  Com- 
pany, a  Delaware  Corporation,  and  Elkins  Saw- 
mill Incorporated,  a  California  Corporation. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  December  3,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  doc- 
uments, listed  below,  are  the  originals  filed  in  this 
Court,  in  the  above-entitled  case,  and  that  they  con- 
stitute the  Record  on  Appeal  herein,  as  designated 
by  the  Appellants,  to  wit : 

Petition  for  Removal  of  Civil  Action  from  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Alameda,  to  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
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California,  Southern  Division,  Contain    a  copy  of 
Summons  and  Complainl  for  I  declaratory  Relief  and 
for  [njunction— Exliihii  l     and  Copy  of  Contract 
Exhibil  UA"  to  Exhibit   1  and  copy  of  pn 
relating  to  merchantability  of  logs     Exhibil  "BM 
to  Exhibit  1. 

Motion  to  Dismiss  or  in  Alternative  to  Staj   Ac 

tion. 

Affidavit  of  Francis  M.  Wall  in  ( Opposition  to  Mo 

lion  of  Defendants  to  Dismiss  or  Slay. 

Affidavit  of  Raymond  T.  Heilpern. 

Order  Denying  Motion  to  Dismiss  and  Grant- 
ing Motion  to  Stay. 

Notice  of  Appeal  to  the   United   States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit. 

Appellants'  Designation  of  Portions  of  Record, 

Proceedings  and  Evidence  to  Be  Contained  in  R 
ord  on  Appeal  and  Statement  of  Points. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  tin-  loth 
day  of  December,  A.D.  1949. 

C.  W.  CALBREATH, 

Clerk. 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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[Endorsed] :  No.  12429.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Hudson  Lumber 
Company,  a  Corporation,  and  Elkins  Sawmill  In- 
corporated, Appellants,  vs.  United  States  Plywood 
Corporation  and  Shasta  Plywood,  Inc.,  Appellees. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  December  15, 1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Circuil  Courl  of  Appeals 
Cor  the  Ninth  ( lircuil 

No.  12429 

HUDSON  LUMBEB  COMPANY,  el  al., 

Appellants, 

vs. 

UNITED     STATES     PLYWOOD     CORPORA- 
TION, et  al., 

Appell< 

STATEMENT    OF    POINTS    AND    DESIGNA- 
TION OF  RECORD  (RULE  19  (6)) 

To  the  Clerk  of  the  above-entitled  Courl : 

Agreeably  to  the  provisions  of  your  Rule  L9  (6  , 
the  Appellants  Hudson  Lumber  ( Sompany  and  Elkina 
Sawmill  Incorporated,  hereby  submit  The  following 
statement  of  the  points  on  which  Appellants  Intend 
to  rely,  and  the  following  designation  of  all  of  the 
record  which  is  material  to  the  consideration  of  the 
appeal: 

Statement  of   Points 

(Question:  Where  parties  to  a  contract  I'm-  the 
sale  of  incense  cedar  logs  dispute  its  meaning  as 
to  the  computation  of  the  price,  and  the  purchaser 
sued  for  declaratory  relief  and  to  enjoin  the  seller 
from  cancelling  the  contract  or  from  bringing  other 
actions,  or  attempting  to  arbitrate,  alleging  that 
purchaser  faces  the  dilemma  of  either  paying  the 
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substantially  larger  sums  claimed  by  seller  or  run- 
ning the  risk  that  seller  will  cancel  or  refuse  per- 
formance, to  purchaser's  irreparable  injury,  on  the 
claim  that  purchaser  has  breached  the  contract: 
Was  the  District  Court  right  in  staying  the  action 
pending  arbitration,  on  the  basis  of  the  contract 
provision  requiring  arbitration  of  all  disputes  there- 
under, but  further  providing  that  ''nothing  herein 
shall  be  deemed  to  preclude  either  party  from  seek- 
ing injunctive  relief  to  prevent  irreparable  injury 
by  reason  of  a  claimed  breach  of  this  agreement'"?) 

Points : 

1.  The  issues  involved  in  this  action  are  not 
"referable  to  arbitration  under  an  agreement  in 
writing  for  such  arbitration"  within  the  provisions 
of  9  U.  S.  C.  A.  Sect.  3,  because  the  contract  saves 
to  the  parties  thereto  the  right  to  seek  "injunc- 
tive relief  to  prevent  irreparable  injury  by  reason 
of  a  claimed  breach"  of  said  contract. 

2.  This  action  is  brought  seeking  "injunctive 
relief  to  prevent  irreparable  injury  by  reason  of 
a  claimed  breach"  of  said  contract; 

(a)  Unless  the  Appellants  continue  to  pay  the 
substantially  larger  sums  demanded  by  the  Ap- 
pellees, the  Appellants  fear  that  the  Appellees  will 
purport  to  cancel  or  refuse  performance  contend- 
ing that  Appellants  have  breached  the  contract; 

(b)  Such  cancellation  or  refusal  of  performance, 
would,  if  Appellees  are  wrong  in  their  construction 
of  the  contract,  constitute  a  breach  on  their  part 
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by  Appellees  and  would  cause  irreparable  injury 

to  the  Appellants; 

(c)  Cancellation    or    refusal    of    performance 

under  sued  eireumstances  by  the  Appellee-  will 
cause  the  loss  of  a  substantial  investment  and  an 
assured  supply  of  cedar  timber;  damages  would  he 
difficult  t<>  ascertain  and  inadequate;  and  multi- 
plicity of  actions  and  proceedings  may  result  unless 
the  relief  sought  by  Appellants  is  mauled;  all  to 
Appellants'  irreparable  injury; 

(d)  The  actions  for  "injunctive  relief"  ex- 
cluded by  the  contract  from  the  arbitration  pro- 
vision include  the  usual  equitable  remedies  of  man- 
datory or  prohibitive  injunction  and  declaratory 
relief  incidental  thereto. 

3.  The  Appellees  have  waived  whatever  righl 
they  may  have  claimed  to  insist  upon  prior  arbi- 
tration as  a  condition  precedent  to  this  litigation. 

4.  In  determining  whether  the  issues  are  "refer- 
able to  arbitration  under  an  agreement  in  writing 
for  such  arbitration"  and  in  determining  the  rights 
and  duties  of  the  parties,  the  contract  is  to  he  con- 
strued under  and  governed  by  the  laws  of  Califor- 
nia, by  reason  of  its  express  provisions. 

5.  The  District  Court  erred  in  staying  the  ac- 
tion pending  arbitration  by  the,  panics,  in  the  face 
of  the  saving  clause  reserving  to  the  parties  the 
right  to  seek  "injunctive  relief  to  prevent  irrep- 
arable injury  by  reason  of  a  claimed  breach", 
and  in  the  face  of  such  waiver  by  Appelli 
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Designation  of  Record 

The  whoe  of  the  certified  typewritten  Transcript 
of  Record  filed  in  the  above  entitled  Court  on  De- 
cember 15,  1949. 

Dated:     December  19,  1949. 

BRUNER  AND  GILMORE, 
McKEE,  TASHEIRA  & 
WAHRHAFTIG, 

/s/  RIDLEY  STONE, 

Attorneys  for  Appellants  Hudson  Lumber  Com- 
pany, a  Delaware  corporation,  and  Elkins  Saw- 
mill Incorporated,  a  California  corporation. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  December  20,  1949. 
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District  of  California,  Southern  Division. 
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Btatemenl    disclosing   basis  of  jurisdiction   of  Dial      ■    <     urt 
,   and  of  Circuil  Court  of  Appeals  1 

A.  Pacts  as  disclosed  by  pleadings  and  record,  which 
the  basis  of  jurisdiction  1 

B.  Statutory  provisions  believed  to  sustain  the  jurisdiction 
Statement  of  the  case  :\ 

A.  The  question    3 

B.  How  the  case  arises  4 

Specification  of  errors  relied  upon   f, 

Argument.    

Summary  of  points & 

The  fact* 10 

Points  and  authorities  lfi 

I.    What  law  governs IS 

A.  The    arbitration    agreement,    being    remedial,    i1- 

governed  by  federal  law   1"> 

B.  In  applying  the  federal  law  concerning  the  remedy 
to   the   circumstances    here    present,   among    ^ueh 

circumstances  to  be  considered  is  tin*  state  of  the 
substantive  rights  of  the  parties  under  the  con- 
tract,  which   substantive   rights   arc   p  by 

California   law   15 

II.  The  federal  statute  here  applicable  contemplates  that 
for  a  stay  of  proceedings  t<>  be  ordered  there  must  h. 
shown  an  "issue  referable  to  arbitration  under  an 
agreemenl    in   writing   for  such  arbitration"   16 

III.    The  controversy  disclosed   in   the  complaint    in   this 

tion    is    not    an    ''issue    referable    to    arbitration    under 
an  agreement   in  vmting   for  such  arbitration" IT 

A.     Arbitration    contracts    (like    other    contracts'    are 
to  be  construed  in  the  light  of  the  intention  of  the 
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parties,  and  no  one  is  bound  to  arbitrate  beyond 
the  point  to  which  he  has  expressed  his  willingness 
to  do  so  17 

B.  To  ascertain  the  intent  of  the  parties  here  we  must 
consider  two  apparently  inconsistent  provisions.  .  .     18 

1.  All  disputes  to  be  submitted  to  arbitration.  .  .     18 

2.  But  nothing  shall  preclude  either  party  from 
seeking  injunctive  relief  to  prevent  irreparable 
injury  by  reason  of  a  claimed  breach 18 

C.  Apparently  inconsistent  or  conflicting  provisions 
in  a  contract  must  be  read  together  so  as  to  recon- 
cile them  if  reasonably  possible,  giving  effect  to  all     19 

D.  In  explaining  ambiguities  and  reconciling  ap- 
parently conflicting  provisions  in  a  contract,  re- 
sort may  be  had  to  evidence  outside  the  contract, 
to  explain  the  intention  of  the  parties,  including 
evidence  of  the  negotiations  leading  to  its  execu- 
tion       21 

E.  The  evidence  produced  by  appellees  concerning 
the  negotiations  leading  up  to  the  execution  of 
the  contract  gives  an  explanation  of  the  meaning 
of  the  saving  clause  in  the  arbitration  provision 
which  points  the  way  to  interpretation  and  recon- 
ciliation of  the  apparently  inconsistent  clauses.  ...     21 

F.  Upon  applying  the  above  principles,  and  the  above 
explanation  of  the  meaning  of  the  saving  clause  in 
the  arbitration  provision  asserted  by  appellees' 
own  witness,  the  meaning  of  the  whole  arbitration 
provision  takes  shape    23 

1.  In  any  situation  where  the  seller  might  wrong- 
fully refuse  or  threaten  to  refuse  to  continue 
deliveries  of  logs,  and  buyer  should  claim  that 
seller  was  or  would  be  thereby  breaching  the 
contract,  buyer  was  not  content  to  rely  on 
arbitration  to  give  it  adequate  relief,  but  in- 
sisted on  reserving  its  right  to  seek  the  aid 
of  a  court  of  equity   23 
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(a)  In    tins    event,    actual    "dhr< 

failure  op  refu  al  to  deliver  lop)  would 
nol  !"•  tieceeaary,  hut  a  threat  01 
able  fear  of  it  vrould                to  the  righl 
<>f  action   

(b)  This  right   to  injunctive   rel 
threatened  breach  of  a  conti 

lished  if  irreparable  injury  would  remit 
from  the  breach,  ev<  n  in  i  bare  the 

eontracl  may  not  be  specifically  enfon 
and  is  even  more  clearlj  recognized  • 
the  eontracl   ia  specifically  enforeibh  _,; 

2.     The  other  portion   of  the   arbitration   cla 
providing  generally  for  arbitration  of  diapufc 
must,  on  the  other  hand,  be  restricted  in   its 
application  to  those  areas  of  disagreement 
to  facts  where  actual  breach  or  repudiation  of 
the  contract  is  nol  the  issue  involved M 

(a)  That    is  to  say,   in   effect,   that   whei 
disputes  as  i«»  pure  matters  of  fad   are 
concerned,  the  rights  of  the  parties  in  the 

lijlht  of  these  facts  being  undisputed,  arbi- 
tration    is     the     method     hy     which     tl 
facts   are  to  he   determined    _'T 

(h)    On    the    other    hand,    legal    questions,    Of 
mixed  questions  of  law  and  tact,  directly 
affecting   the    liability   of   the   parti. 
proceed    with    the   eontracl.   are    not    arbi- 
trable hut   remain  justiciable 

(c)  In  short,  hy   reason  of  the  addition  of  the 

saving  clause   reserving  the   right   to  in- 
junctive relief,  the  "arbitration"  r*-h 
to  in  the  general  clause  is  no  longer  un- 
limited arbitration  of  all  disputes  of  i 
kind,    hut    is    limited    to    fad    finding    in 
issues  not   directly  threatening  forfeiture 
of  the  contract;  that  is.  the  "arbitral 
are    in    the    nature    of    •"appraisers"    or 
' '  measurers  " 28 
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G.  Applying  the  interpretation  of  the  "arbitration" 
provision  thus  developed  to  the  facts  shown  by 
the  record  here,  this  action  falls  within  the  cate- 
gory of  the  saving  clause  reserving  the  right  to 
injunctive  relief,  rather  than  the  category  of 
arbitrable  disputes ;  and  the  issues  herein  are 
therefore  not  "referable  to  arbitration  under  an 
agreement  in  writing  for  such  an  arbitration",  so 
as  to  justify  a  slay 31 

H.  This  action  for  an  injunction  against  breach  by 
unwarranted  repudiation  of  the  contract  being 
justiciable  and  not  arbitrable,  all  proper  incidental 
remedies  can  be  asked,  including  the  remedy  of 
declaratory  relief  incidental  to  actions  in  equity, 
and  also  injunction  againsl  the  unwarranted  arbi- 
tration itself    34 


IV.  Even  if  the  controversy  disclosed  in  the  complaint  had 
originally  been  an  ''issue  referable  to  arbitration", 
it  is  so  no  longer,  because  appellees'  conduct,  being 
inconsistent  with  it,  has  waived  whatever  right  they 
originally  may  have  had  to  compel  arbitration 36 
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No.  12,429 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Hudson  Lumber  Company  (a  corpora- 
tion), and  Klkins  Sawmill  Incor- 
porated, 

Appellants, 
vs. 

United  States  Plywood  Corporation 
and  Shasta  Plywood,  Inc., 

Appelh  es. 


Appeal  from  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division. 

BRIEF  FOR  APPELLANTS. 


STATEMENT    DISCLOSING    BASIS    OF    JURISDICTION    OF 
DISTRICT     COURT     AND     OF     CIRCUIT     COURT     OF 
APPEALS. 
A.     Facts  as  disclosed  by  pleadings  and  record,  which  are  the 
basis  of  jurisdiction. 

1.    Plaintiff   Hudson   Lumber  Company  is  a   cor- 
poration  organized   and  existing   under  the  laws  of 
Delaware;  plaintiff  Elkins  Sawmill  Incorporated,  un- 
der the  laws  of  California:  defendant   United   St 
Plywood  Corporation,  under  the  laws  o1   HJTe*   Fork; 
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and  defendant  Shasta  Plywood,  Inc.,  under  the  laws 
of  Nevada.    (Petition  for  Removal  of  Civil  Action, 
paragraphs  I  and  II,  Transcript  of  Record,  pages  3  I 
and   4;   Complaint,   paragraphs   I,   II,   III   and   IV, 
Transcript  of  Record,  pages  9  and  10.) 

2.  This  is  a  civil  action  for  a  declaratory  judgment 
and  injunction,  and  the  matter  in  controversy,  at  the 
commencement  of  said  action  and  at  the  present  time, 
exceeds  the  sum  or  value  of  three  thousand  ($3,000.00) 
dollars,  exclusive  of  interest  and  costs.  (Petition  for 
Removal  of  Civil  Action,  paragraph  II,  Transcript 
of  Record,  page  3;  Complaint,  paragraphs  XT  and 
XII,  Transcript  of  Record,  page  14.) 

3.  The  portion  of  the  Order  of  the  District  Court 
for  the  Northern  District  of  California,  appealed 
from,  which  stays  the  action  pending  arbitration  be- 
tween the  parties  is  a  "final  decision"  precluding  ap- 
pellants from  the  judicial  remedies  of  declaratory 
relief  and  injunction  and  relegating  them  to  the  sole 
remedy  of  arbitration  process  (in  which  event  Title 
28,  U.S.C.A.,  Section  1291  supports  the  appellate  jur- 
isdiction of  the  Circuit  Court  of  Appeals)  ;  or  it  is  an 
''interlocutory  order"  granting  an  injunction,  under 
the  principle  announced  in  Enelow  v.  N.  Y.  Life 
Insurance  Co.  (1935)  293  U.S.  379,  79  L.  ed.  440,  55 
Sup.  Ct.  310,  and  as  reannounced  with  respect  to  arbi- 
tration proceedings  in  Shanferoke  Coal  <£  Supply 
Corp.  v.  Westchester  Service  Corp.  (1935)  293  U.S. 
449,  79  L.  ed.  583,  55  Sup.  Ct.  313;  in  which  latter 
event  the  appellate  jurisdiction  is  supported  by  Title 
28,  U.S.C.A.,  Section  1292(1). 


j  B.     Statutory  provisions  believed  to  sustain  the  jurisdiction 

1.  Title   28,    U.S.C.A..    Section    L332,    lubd 

(a)(1): 

"(a)  The  district  courts  sh.-ill  have  original 
isdiction  of  all  civil  actions  where  the  matter  in 
controversy  exceeds  the  sum  or  value  of  $3,000.00 

exclusive  of  interesl  and  costs,  and  is  betwei 
(1)     Citizens  of  different  States;" 

2.  (a)  Title  28,  [J.S.C.A.,  Section  1291  : 
"The  courts  of  appeals  shall  have  jurisdictioi 
appeals  from  all   final  decisions  of  the  districi 
courts  of  the  United  States  *  *  "  except  when 
direct  review  may  be  had  in  the  Supreme  Court." 

(b)  Or,  in  the  alternative:  Title  28,  l".s.<  A  . 
Section   1292(1) 

"The  courts  of  appeals  shall  have  jurisdiction 
appeals  from: 

"(1)  Interlocutory  orders  of  the  district  courts 
of  the  United  States  *  *  or  of  the  judges 
thereof,  granting,  continuing,  modifying  ring 

or  dissolving  injunctions,  or  refusing  to  dissolve 
or  modify  injunctions,  except  where  a  direct  re- 
view may  be  had  in  the  Supreme  Court", 


STATEMENT  OF  THE  CASE. 
A.     The  question. 

Where  parties  to  a  contract  for  the  sale  of  incense 
cedar  logs  dispute  its  meaning  as  to  the  computation 
of  the  price,  and  the  purchaser  sues  \'^r  declarat 
relief  and  to  enjoin  the  seller  from  cancelling  the  con- 


tract,  or  from  bringing-  other  actions,  or  attempting 
to  arbitrate,  alleging  that  the  purchaser  faces  the 
dilemma  of  either  paying  the  substantially  larger 
sums  claimed  by  seller  or  running  the  risk  that  seller 
will  cancel  or  refuse  performance,  to  purchaser's  ir- 
reparable injury,  on  the  claim  that  purchaser  has 
breached  the  contract :  Was  the  District  Court  right 
in  staying  the  action  pending  arbitration,  on  the  basis 
of  the  contract  provision  requiring  arbitration  of 
all  disputes  thereunder,  but  further  providing  that 
"nothing  herein  shall  be  deemed  to  preclude  either 
party  from  seeking  injunctive  relief  to  prevent  irrep- 
arable injury  by  reason  of  a  claimed  breach  of  this 
agreement'"? 

B.     How  the  case  arises. 

The  appellants  (plaintiffs  in  the  District  Court),  as 
buyer  and  successor  in  interest  to  buyer,  respectively, 
are  engaged  in  a  controversy  with  the  appellees  (de- 
fendants in  the  District  Court),  as  seller  and  succes- 
sor in  interest  to  seller,  respectively,  concerning  the 
interpretation  of  that  portion  of  a  contract  between 
them  relating  to  the  method  of  determining  the  cost 
of  cedar  logs,  for  the  purchase  and  sale  of  which  the 
contract  was  made. 

(Contract,  paragraph  3(a)  (vi)  ;  Transcript  of  Rec- 
ord, page  23.) 

The  contract  in  question  contains  a  provision  re- 
quiring arbitration  of  any  disagreements  or  differ- 
ences thereunder,  in  the  manner  provided,  but  quali- 
fies such  provision  in  the  following  language: 


K   *      *      * 


but  nothing  herein  shall  be  deemed  to  pi 
elude  either  party  from  seeking  injunctive  relief 
to   prevenl    irreparable   injury   by    reason    of 
claimed  breach  of  this  agreement." 

(Contract,  paragraph  in.  Transcript  <»r  Record, 
page  29.) 

Appellants   have   contended    throughout,   and    now 
contend,  that  they  seek  in  this  action,  among  other 
Ithings,  "injunctive  relief  to  prevent  Irreparable  in- 
jury by  reason  of  a  claimed  breach  of  this  agreement", 
squarely  within  the  above  quoted  saving  clause  of  I 
arbitration  provision,  in  that:  they  ass  the  Court  to 
enjoin  appellees,  among  other  things,  from  cancelling 
or  attempting  to  cancel  or  declare  forfeit  the  rights 
of  appellants  under  the  contract  by  reason  of  appel 
lees'  contention  that  appellants  are  in  default  under 
appellees'  construction  thereof.    It  is  alleged  in  addi- 
tion as  a  basis  for  injunctive  relief,  that  unless  the 
rights  and  duties  of  the  parties  are  declared,  appel- 
lants will  be  harassed  by  multiplicity  <d*  actions  and 
proceedings,  including  arbitration  proceedings,  actions 
to  forfeit  appellants'  rights,  actions  to  recover  moi 
under  the  contract,  actions  for  damages,  and  inciden- 
tal controversies  and  litigation  over  tax   liability  that 
will  hinge  on  the  determination  of  the  dispute.    It   is 
further  shown  that  by  threatening  insistence  on  arbi- 
tration proceedings  to  settle  the  controversy  appelli 
seek  to  deprive  appellants  o\'  the  right  expressly  re- 
served to  the  parties  in  the  contract,  to  seek  injui 
tive  relief  to  prevent  irreparable  injury  by 
a   claimed   breach   of   the   contract,      s. .     Complaint, 


paragraphs  XIV  and  XV,  and  the  prayer  thereof, 
Transcript  of  Record,  pages  15  to  18.) 

The  action  having  been  removed  to  the  District 
Court  from  the  California  Superior  Court  (Alameda 
County)  where  it  had  been  commenced  (Transcript 
of  Record,  pages  2  to  36)  the  defendants  moved  in  the 
District  Court  for  an  order  dismissing  the  action,  or 
in  the  alternative,  for  an  order  staying  the  action,  on 
the  ground  that  the  contract  provided  for  arbitration 
of  disputes,  and  that  arbitration  had  not  been  had. 
(Transcript  of  Record,  pages  37  to  43.) 

After  hearing  and  submission  of  the  alternative 
motions  to  dismiss  or  stay,  the  District  Court  denied 
the  motion  to  dismiss,  but  granted  the  motion  to  stay, 
"pending  arbitration  by  the  parties  in  accordance 
with  the  provisions  of  the  contract  in  dispute",  as  the 
Order  expressed  it.  (Transcript  of  Record,  page  52.) 

This  appeal  is  taken  from  the  portion  of  said  Order 
granting  the  motion  to  stay  the  action. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

Appellants  contend  that  the  District  Court  erred  in 
granting  the  motion  to  stay  the  action  pending  arbi- 
tration, in  that: 

1.  Such  stay  deprives  the  appellants  of  the  right, 
expressly  reserved  in  the  arbitration  provision  of  the 
contract,  to  seek  "injunctive  relief  to  prevent  irrep- 
arable injury  by  reason  of  a  claimed  breach"  of  the 
contract;  and  in  that: 


2.    The  issues  involved  in  thi    action  are  ooi  uref 
erable  to  arbitration  under  an  agreement   in  writi 
for  such  arbitration"  within  the  provision!  of  Title 
9,  CT.S.C.A.,  Section  3,  because  the  arbitration  pro 

sion  saves  to  the  parties  the  right  to    ••«  I.  "injunct 
relief  to  prevent   irreparable  injury  by   r. . 
claimed  breach"  of  the  contract;  and  in  that; 

:>.  This  action  is  broughl  seeking  "injunctive  relief 
to  prevent  irreparable  injury  by  reason  of  a  claimed 
breach1'  of  the  contract,  because: 

(a)  Unless  appellants  continue  to  pay  the  -ul>- 
stantially   larger   sums   demanded    by   appell 
appellants    Tear    that    appellees    will    purport    to 
cancel    or   refuse    performance,    contending    that 
appellants  have  breached  the  contract:  and 

(b)  Such  cancellation  or  refusal  of  perform 
ance  would,  if  appellees  are  wrong  iii  their  con- 
struction of  the  contract,  constitute  a  bread] 
the  contract  on  their  pari  by  appellee-  and  would 
cause  irreparable  injury  to  appellant-:  and 

(c)  Cancellation  or  refusal  of  performance 
under  such  circumstances  by  appellees  will  cause 
the  loss  of  a  substantial  investment  and  an  as- 
sured supply  of  cedar  timber:  damages  would 
difficult  to  ascertain,  and  inadequate;  and  multi- 
plicity of  actions  and  proceedings  may  result  un- 
less the  relief  sought  by  appellants  is  man: 
all  to  appellants'  irreparable  injury;  and 

(d)  The  actions  l'i>r  "injunctive   relief"  •  i 
eluded  by  the  contract  from  the  arbitration  i 
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visions  include  the  usual  equitable  remedies  of 
mandatory  or  prohibitive  injunction  and  declara- 
tory relief  incidental  thereto; 

and  the  District  Court  further  erred  in  granting  said 
stay  in  that: 

4.  The  appellees  have  waived  whatever  right  they 
may  have  claimed  to  insist  upon  prior  arbitration  as 
a  condition  precedent  to  this  litigation. 


ARGUMENT. 
SUMMARY  OF  POINTS. 

The  stay  of  proceedings  granted  by  the  District 
Court  was  not  warranted  unless  the  issues  involved 
are  "  referable  to  arbitration  under  an  agreement  in 
writing  for  such  arbitration".  Here,  there  is  an 
agreement  in  writing  providing  for  arbitration  of 
"any  disagreement";  but  tins  general  provision  is 
qualified  by  an  apparently  inconsistent  saving  clause, 
reserving  to  the  parties  the  right  to  "injunctive  relief 
to  prevent  irreparable  injury  by  reason  of  a  claimed 
breach"  of  the  agreement.  Arbitration  being  a  reme- 
dial question,  the  arbitration  provision  is  governed  by 
the  federal  law;  but  it  is  necessary  to  consider  it  in 
the  light  of  the  substantive  rights  of  the  parties, 
which  are  governed  by  California  law.  The  apparently 
inconsistent  clauses  of  the  arbitration  provision  must 
be  reconciled  and  both  given  effect  if  that  is  reason- 
ably possible.  In  doing  this  resort  may  be  had  to  the 
intention  of  the  parties  as  disclosed  by  their  negotia- 


hons  leading  to  the  contract.    Ro  doing,  it  it  the  fail 
jand  reasonable  construction  of  the  whole  arbitrati 
provision,  thai  any  controversy  involving  b  question 
of  law  or  a  mixed  question  of  law  and  fact,  such 
interpretation  of  the  contract,  directly  involving  • 
feiture  of  the  rights  under  the  contract,  and  coi 
quent  irreparable  injury,  was  reserved  for  action  in  a 
couri  of  equity;  while  the  general  arbitration  clause 
referred  rather  to  determination  of  disputed  facta  in 
the  light  of  which  there  would  be  no  controversy  01 
doubt  as  to  the  meaning  of  the  contract  or  the  rights 
of  the  parties — that  is,  the  " arbitration"  referred  to 
is  in  the  nature  of  mere  "appraisal"  or  "meaaun 
ment."  or  other  fact  finding.    The  issues  in  tin 
involving  legal  questions  and  an  interpretation  of  the 
meaning  of  the  contract,  and  the  right  to  an  injunc- 
tion against  unwarranted  repudiation  of  the  contract, 
fall  within  the  first  category  of  matters  n  t<. 

actions  for  "injunctive  relief  t<>  prevent  irreparable 
injury  by  reason  of  a  claimed  breach",  and  are  not 
arbitrable1.  Hence  the  issues  here  are  not  ''referable 
to  arbitration",  and  the  stay  was  unwarranted.  The 
Court,  if  it  entertains  the  action  to  enjoin  such 
pudiation,  can  give  all  incidental  relief  proper,  includ- 
ing declaratory  relief  and  injunction  against  attempts 
to  compel  unwarranted  arbitration. 

Furthermore,  even  if  there  had   been  an  original 
right  to  compel  arbitration  of  the  issues  here  involve 
appellees,   by   conduct    inconsistent    with   arbitration, 

have  waived  whatever  right  they  may  have  had  to  it. 
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THE  FACTS. 

As  disclosed  by  the  complaint  (which  sets  forth  the 
contract  between  the  parties  as  an  exhibit)  and  the 
affidavits  in  the  record,  the  facts  before  the  District 
Court  are  as  follows : 

1.  The  price  to  be  paid  by  the  appellants  to  the 
appellees  for  the  cedar  logs  purchased  is  based  upon 
the  "cost"  of  the  logs,  which  "cost"  includes,  among 
other  items,  the  actual  logging  cost  of  falling,  bucking, 
yarding,  loading,  sorting,  scaling  and  transporting  logs 
to  Anderson,  California,  or  such  other  place  near 
Anderson  as  appellant  Hudson  Lumber  Company  may 
direct.  (Contract,  paragraph  3  (a)(ii)  ;  Transcript  of 
Record,  page  22.) 

2.  Such  logging  costs  shall  be  computed  on  a  "com- 
mon cost  per  thousand  feet  for  all  species  of  logs" 
derived  from  the  timber  tract,  and  this  "common  cost" 
will  be  the  cost  per  thousand  feet  of  the  cedar  logs. 
(Contract,  paragraph  3(a)(vi);  Transcript  of  Rec- 
ord, page  23.) 

3.  The  controversy  between  the  parties  revolves 
about  the  point  whether  this  "common  cost"  of  all 
species  should  be  computed  on  the  net  scale  of  all  the 
logs  of  all  species,  after  deduction  and  allowance  for 
visible  defects  (as  appellants  contend) ;  or  whether  it 
should  be  computed  on  the  gross  scale  of  all  the  logs 
of  all  species,  before  deduction  and  allowance  for 
visible  defects  (as  appellees  contend).  (Complaint, 
paragraph  XI;  Transcript  of  Record,  page  14.) 
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4.  These  differing  formulae  for  comput 
inon  cost"  make  a  substantial  difference  in  th. 
the  eedar  Logs,  because  ordinarily  the  different 

of  logs  have  a  differenl  percentage  ot  portion  of  visible 
defects.   Cedar  logs  have  a  higher  percentage  of  such 
defects  than  other  species.  Therefore,  the  percent 
portion  of  usable  wood  derived  from  cedar  logs  is  l< 
than  that  derived  from  other  species.     It  follows  thai 
any  given  total  amount  of  logging  costs  spread  a 
"common  cost"  over  all  species,  will  bear  less  heavily 
on  the  cedar  logs  if  the  quantity  of  wood  in  ;ill  the  lo 
of  all  species  is  measured  after  deduction  and  ;ill<>w- 
ance  for  visible  defects,  than  if  such  quantity  i-  im  . 
ured   before  such   deduction   and  allowance   is   made 
(that  is  to  say,  if  a  net,  rather  than  a  gross,  scale  is 
used).    (Affidavit  of  Francis  M.  Neall,  Transcript  of 
Record,  pages  44,  45  and  46.) 

5.  The  difference  in  price  resulting  from  these  two 
formulae  for  computing  costs  amounts  to  upwards  of 
$35,000.00  with  respect  to  the  logs  delivered  up  t<»  the 
time  this  action  was  commenced,  and  will  steadily  in- 
crease with  further  deliveries  ><»  long  a-  operations 
continue  under  the  contract.  (Complaint,  paragraph 
XII;  Transcript  of  Record,  page  14.) 

6.  The   parties  have   expressly  agreed   that   "the 
execution,  operation,  performance  and  all  other  mat- 
ters   pertaining   to   this   contract    shall    he   constrt 
under  and  governed  by  the  laws  <^\'  the  Stat         Cali- 
fornia".   (Contract,  paragraph  14 ;  Transcript  o1  l» 
ord,  page  30, ) 
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7.  The  full  text  of  the  arbitration  provision  in  the 
contract  is  as  follows : 

"It  is  hereby  agreed  that  in  case  any  disagree- 
ment or  difference  shall  arise  at  any  time  here- 
after between  either  of  the  parties  hereto  in  rela- 
tion to  this  agreement,  either  as  to  the  construc- 
tion or  operation  thereof,  or  the  respective  rights 
and  liabilities  thereunder,  such  disagreement  shall 
be  submitted  to  arbitration  in  the  State  of  Cali- 
fornia, pursuant  to  the  Rules  of  the  American 
Arbitration  Association  as  then  in  effect,  but  noth- 
ing herein  shall  be  deemed  to  preclude  either 
party  from  seeking  injunctive  relief  to  prevent 
irreparable  injury  by  reason  of  a  claimed  breach 
of  this  agreement. ' ' 

(Contract,  paragraph  10;  Transcript  of  Record, 
page  29.) 

8.  There  is  conflict  in  the  record  concerning  at 
which  party's  instance  there  was  included  in  the  arbi- 
tration provision  the  saving  clause  reading: 

"*  *  *  but  nothing  herein  shall  be  deemed  to 
preclude  either  party  from  seeking  injunctive  re- 
lief to  prevent  irreparable  injury  by  reason  of  a 
claimed  breach  of  this  agreement." 

The  affidavit  of  Francis  M.  Neall  states  that  such 
saving  clause  was  inserted  at  the  instance  and  in- 
sistence of  Raymond  T.  Heilpern,  who  acted  as  counsel 
for  appellee  United  States  Plywood  Corporation  in  the 
negotiation  of  the  contract.  (Transcript  of  Record, 
pages  44,  46. ) 
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To  the  contrary,  the  affidavit  of  laid  Raymond  ] 

Heilpern  asserts  thai  such  saving  clause  wa 
at  the  instance  of  smd  Francis  M.  Neall,  purportedly 
as  the  result  of  Mr.  Neall's  conference  with  the  v 
Fork  counsel  Por  appellant  Fludson  Lumber  Company. 
(Transcript  of  Record,  pages  19-51.) 

9.  Whichever  of  these  two  gentlemen  is  correct  in 
his  recollection   of  the  negotiations,    Mr.    Heilpei 
affidavit  on   behalf  of  appellees  state-,  among   other 

things,  as  follows: 

"In  justification   Tor  this  modification  of  the 
arbitration   clause,   Mr.    Neall    pointed   ou1    that 
Hudson  Lumber  Company  was  -romi:  t<.  build  a 
large  mill  at  Anderson  to  manufacture  the  slats 
Prom    the    cedar    logs    and    that    their    operatic 
would    he   wholly   dependent    upon    continued 
liveries  of  cedar  logs  Prom  the  timber  controlled 
by  United  States  Plywood  Corporation  Be  stated 
that  if  United  States  Plywood  Corporation  w< 
to  divert  the  cedar  logs  from  the  plant  of  Hud* 
Lumber  Company  it  would  suffer  irreparable  in- 
jury and  that  arbitration  proceedings  would  not 
afford  an  adequate  remedy  to  prevent  Buch  injury. 
He  therefore  asked  for  the  inclusion  in  the  arbi- 
tration clause  of  a  provision  for  the  right  t..  secure 
injunctive  relief  to  prevent  irreparable  injury." 
(Transcript  of  Record,  pages  50-51.) 

10.  If  appellees  rescind  or  cancel  the  contract 
declare  forfeit  appellants'  rights  thereunder  (that   i- 
to  say,  if  appellees  refuse  further  deliveries  of  cedar 
logs  under  tin1  contract)  by  reason  of  appellant-'  fail- 
ure to  pay  the  larger  amounts  claimed  by  app  ind 
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by  reason  of  appellees'  contention  that  appellants 
would  thereby  breach  the  contract,  and  that  further 
performance  by  appellees  was  thereby  excused,  appel- 
lants will  lose  a  large  investment  in  sawmill  facilities 
in  the  vicinity  of  the  timber  supply,  and  will  lose  an 
assured  supply  of  timber  in  excess  of  twelve  years' 
supply.  (Complaint,  paragraph  XIV;  Transcript  of 
Record,  pages  15-16.) 

11.  Appellants  face  the  danger  of  multiplicity  of 
actions  and  proceedings  unless  the  controversy  is  de- 
termined. (Complaint,  paragraph  XIV;  Transcript  of 
Record,  pages  15-16.) 

12.  Appellees,  prior  to  the  commencement  of  this 
action,  expressly  declared  that  despite  any  arbitration 
proceedings  they  would  insist  on  appellants'  paying, 
pending  the  arbitration,  the  amounts  claimed  by  ap- 
pellees to  be  due.  (Affidavit  of  Francis  M.  Neall,  and 
letter  therein  set  forth,  from  counsel  for  appellees  to 
counsel  for  appellants;  Transcript  of  Record,  pages 
44,  47-48.) 

13.  Appellants  are  ready,  able  and  willing  to  do 
equity  and  to  perform  the  contract  as  the  Court  shall 
interpret  it.  (Complaint,  paragraph  XVI;  Transcript 
of  Record,  page  17.) 


us 

POINTS  AND  AUTHORITIES 

I.     WHAT  LAW  GOVERNS  THE  CA 

A.     THE  ARBITRATION  AGREEMENT,  BEINO  REMEDIAL 
GOVERNED  BY  FEDERAL   LAW 

The  ease  being  now  in  the  Federal  Courts,  the  lawi 
of  flic  United  States  control  the  proceed] 
remedial  questions  are  concerned.  (Parry  v.  Bach* 
(1942),  L25  P.  2d,  l!):;,  195.)  This  includes  the  ralidity 
and  construction  of  the  arbitration  provision,  which 
goes  to  the  remedy.  (Parry  v.  B ache,  supra;  Pioneet 
Trust  ((•  Savings  Hank  v.  Screw  Machiiu  Prod* 
('<>.  (1947)  7:}  F.  Suppl.  578.) 

B.  IN  APPLYING  THE  FEDERAL  LAW  CONCERNING  THE  REMEDY 
TO  THE  CIRCUMSTANCES  HERE  PRESENT,  AMONG  SUCH  f IE 
CUMSTANCES  TO  BE  CONSIDERED  IS  THE  STATE  OF  THE  SUB 
STANTIVE  RIGHTS  OF  THE  PARTIES  UNDER  THE  CONTRACT 
WHICH  SUBSTANTIVE  RIGHTS  ARE  GOVERNED  BY  I 
FORNIA  LAW. 

Iii  applying  the  Federal  remedial  law  (the  Ui 
States  Arbitration  Act,  Title  9  U.  S.  C.  A.  Section  3 
to  the  circumstances  of  this  e;\<r.  we  shall  find  that  we 
must  determine  whether  there  is  here  an  "issue  p 
erable  to  arbitration  imder  an  agreement  in  writing 
for  such  arbitration",  as  the  Arbitration  Act  puts  it. 
We  shall  see  that  this  question  depends  on  whether 
the  "agreement  in  writing"  binds  the  parties  to  arl 
trate  this  kind  of  controversy,  or  whether  the  provi- 
sion in  such  agreement  saving  to  tin1  parties  the  right 
to  "seek  injunctive  relief  to  prevent  irreparable  injury 
by  reason  of  a  claimed  breach  of  this  agreement"  ap- 
plies here.   That  problem  of  construction  will  involve 
some  consideration  of  whal  arc  the  substantive    rights 
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of  the  parties  under  the  contract  as  construed  by  the 
law  governing  such  substantive  rights.  To  that  extent 
we  must  examine  and  apply  the  law  of  the  state.  (Erie 
Railroad  Co.  v.  Tompkins  (1938)  304  U.S.  64,  82  L.  ed. 
1188,  58  Sup.  Ct.  817;  Ruhlin  v.  N.  Y.  Life  Insurance 
Co.  (1937)  304  U.  S.  202,  82  L.  ed.  1290,  58  Sup.  Ct. 
860.)  The  state  whose  law  is  to  be  so  applied  in  this 
case*  is  California,  not  only  because  the  contract  so  pro- 
vides (Contract,  paragraph  14,  Transcript  of  Record, 
page  30)  ;  but  also  because  it  is  the  state  in  which  the 
District  Court  sits  (Klaxon  Company  v.  Stentor  Elec- 
tric Manufacturing  Co.,  Inc.  (1941)  313  U.  S.  487,  85 
L.  ed.  1477,  61  Sup.  Ct.  1020;  Griffin  v.  McCoach 
(1941)  313  U.  S.  498,  85  L.  ed.  1481.  61  Sup.  Ct.  1023). 


II.  THE  FEDERAL  STATUTE  HERE  APPLICABLE  CONTEM- 
PLATES THAT  FOR  A  STAY  OF  PROCEEDINGS  TO  BE 
ORDERED  THERE  MUST  BE  SHOWN  AN  "ISSUE  REFER- 
ABLE TO  ARBITRATION  UNDER  AN  AGREEMENT  IN  WRIT- 
ING FOR  SUCH  ARBITRATION". 

The  pertinent  portion  of  the  United  States  Arbitra- 
tion Act  (Title  9  U.  S.  C.  A.,  Section  3)  applicable 

lure,  provides  as  follows: 

"If  any  suit  or  proceeding  be  brought  in  any 
of  the  courts  of  the  United  States  upon  any  issue 
referable  to  arbitration  under  an  agreement  in 
writing  for  such  arbitration,  the  court  in  which 
such  suit  is  pending,  upon  being  satisfied  that  the 
issue  involved  in  such  suit  or  proceeding  is  refer- 
able to  arbitration  under  such  an  agreement,  shall 
on  application  of  one  of  the  parties  stay  the  trial 
of  the  action  until  such  arbitration  has  been  had 
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in  accordance  with  the  term    of  the  Dent, 

providing  the  applicant  Fot  thi  not  11 

fault  in  proceeding  with  such  arbitration" 


III.     THE   CONTROVERSY   DISCLOSED   IN   THE   OOMPLADTT    IN 
THIS  ACTION  IS  NOT  AN  "ISSUE  REFERABLE  TO   41 
TRATION  UNDER  AN  AGREEMENT  IN  WRITING  POI  BOOB 
ARBITRATION". 

A.  ARBITRATION  CONTRACTS  (LIKE  OTHER  CONTRACTS)  ARF,  TO 
BE  CONSTRUED  IN  THE  LIGHT  OF  THE  INTENTION  OF  THE 
PARTIES,  AND  NO  ONE  IS  BOUND  TO  ARBITRATE  BEYOND  TIIF 
POINT  TO  WHICH  HE  HAS  EXPRESSED  HIS  WILLINGNESS  TO 
DO   SO. 

While  the  New  York  law  is  not  controlling  li«i' 
quote  the  language  <>f  Mr.  Justice  Cardozo,  written 
when  he  was  still  on  the  New  Fork  Court  of  Appeals, 
in  Marchant  v.  Mead-Morrison  Mfg.  Co.  (1929  252 
N.  Y.  284,  169  N.  K.  386,  391,  wlii<-}i  we  Bubmit  ;i-  al 
least  persuasive  authority,  not  only  because  of  tin 
substantia]  similarity  of  the  New  Fork  and  Federal 
arbitration  statutes  (see  Appendix),  bul  ;d<n  because 
of  the  high  authority  of  its  writer. 

"Parlies  to  a  contract  may  agree,  it  they  will. 
that  any  and  all  controversies  growing  out  of  it  in 
any  way  shall  he  submitted  to  arbitration.    It't! 
do,  the  courts  o\'  New  York  will  give  effect  t<»  their 
intention.  .  .  .  There  is  nothing  in  the  law.  how- 
ever, that  exacts  a  submission  so  sweepingly  in- 
clusive.   The  question  is  om    of  intention,  t<>  /" 
ascertained  by  flu  sann  tests  thai  on  applied  t<> 
contracts  generally.    Courts  an  not  "t  Ub( 
shirk  the  proa  ss  of  construction  undi  r  thi  <  >n  ; 
of  a  belief  that  arbitration  is  to  nefict  nt,  any  n 
than  they  may  shirk  it  if  then-  belief  /«//-/••    i  I 
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be  to  the  contrary.  No  one  is  under  a  duty  to  resort 
to  these  conventional  tribunals,  however  helpful 
their  processes,  except  to  the  extent  that  he  has 
signified  his  willingness.  Our  own  favor  or  dis- 
favor of  the  cause  of  arbitration  is  not  to  count  as 
a  factor  in  the  appraisal  of  the  thought  of  others." 
(Italics  supplied.) 

B.     TO  ASCERTAIN  THE  INTENT  OF  THE  PARTIES  HERE  WE  MUST 
CONSIDER  TWO  APPARENTLY  INCONSISTENT  PROVISIONS. 

1.  All  disputes  to  be  submitted  to  arbitration. 

The  contract  states  in  language  which,  if  standing 
alone,  could  hardly  seem  plainer:  ".  .  .  in  case  any 
disagreement  or  difference  shall  arise  at  any  time  here- 
after ...  in  relation  to  this  agreement,  either  as  to  the 
construction  or  operation  thereof,  or  the  respective 
rights  and  liabilities  thereunder,  such  disagreement 
shall  be  submitted  to  arbitration.  .  .  ."  (Contract,  para- 
graph 10,  Transcript  of  Record,  page  29.)  That  is  not 
all  of  it,  however. 

2.  But  nothing-  shall  preclude  either  party  from  seeking  injunc- 
tive relief  to  prevent  irreparable  injury  by  reason  of  a 
claimed  breach. 

Having  used  a  clear  and  sweeping  arbitration  clause, 
the  parties  then  added  to  it  the  clause  which  gives  an 
entirely  different  meaning  to  the  arbitration  agree- 
ment: "...  but  nothing  herein  shall  be  deemed  to 
preclude  either  party  from  seeking  injunctive  relief  to 
prevent  irreparable  injury  by  reason  of  a  claimed 
breach  of  this  agreement." 

First:  All  disagreements  must  be  arbitrated;  but, 
them:  the  parties  retain  their  right  to  bring  equitable 
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actions  Cor  Injunctive  relief  to  prevent  "irreparable 
injury  by  reason  of  a  claimed  breach".   1 1  the  oi  iginal 
language  is  considered  alone,  there  can  be  no  situation 
in  which  resori  to  the  courts  can  be  had,  for  cm  i 
agreement  or  difference,  either  tu  to 
operation  of  the  contract,  or  tht  respectivt  righti  and 
liabilities  of  the  parties  is  to  be  arbitrated  Thai 
everything.  There  simply  is  no  justiciable  contn 
that  is  not  embraced  within  the  literal  meaning  of  thai 
broad  language. 

The  parties,  however,  could  not   have  meant   thai 
literally,  because  they  added  the  above-quoted  words 
which  show  unmistakably  thai   they  intended  to   | 
serve  their  rights  of  access  to  the  courts  in  some  in- 
stances al  least. 

C.  APPARENTLY  INCONSISTENT  OR  CONFLICTING  PROVISIONS 
IN  A  CONTRACT  MUST  BE  READ  TOGETHER  SO  AS  TO  RECON 
CILE  THEM  IF  REASONABLY  POSSIBLE.  GIVING  EFFECT  TO 
ALL. 

It  is  one  of  the  best  established  rules  of  contrad 
law  that  apparently  conflicting  provisions  of  a  con- 
tract should  be  reconciled,  if  that  Off/n  bt  dom  by  a 
reasonable  construction  of  tht  rout  met;  and  that  a 
provision  must  not  be  disregarded  as  inconsistent 
with  other  provisions  unless  no  other  reasonabU  con- 
struction thereof  is  possible. 

See: 

F.  W.  Woolworth  Co.  v.  Peterson     L935    78  V 

2d  47; 
P.  W.  Brooks  <0  Co.  v.  North  Carolina  PnbUe 

Service  Co.  (1930)  37  P.  2d  220; 
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Norwich  Union  Indemnity  Co.  v.  H.  Kobacker 

&  Sons  Co.  (1929)  31  F.  2d  411,  87  A.  L.  R. 

1069; 
IAnde  Dredging  Co.  v.  Southwest  L.  E.  Myers 

Co.  (1933)  67  F.  2d  969; 
Cities  Service  Gas  Co.  v.  Kelly-Dempsey  &  Co. 

(1940)   111  F.  2d  247; 
Carpenter  v.  Continental  Casualty  Co.  (1938) 

95  F.  2d  634; 
Retsloff  v.  Smith  (1926)  79  Cal.  App.  443,  249 

Pac.  886; 
Wilson  v.  Coffen  (1928)  92  Cal.  App.  343,  268 

Pac.  408;  and 
Coast  Counties  Real  Estate  and  Investment  Co. 

v.  Monterey  County  Water  Works  (1929)  96 

Cal.  App.  269,  274  Pac.  415. 

While  it  is  true  that  if  two  inconsistent  provisions 
in  a  contract  are  utterly  and  irreconcilably  repugnant, 
then,  as  a  general  rule,  the  first  will  be  given  effect 
and  the  latter  will  be  rejected.  (Dn  Puy  v.  U.  S. 
(1929)  Court  of  Claims,  35  F.  2d  990;  Burns  v.  Peters 
(1936)  5  Cal.  2d  619,  623;  55  Pac,  2d  1182),  it  has 
been  said  that  this  rule  should  be  applied  "only  as  a 
last  resort".  (See  Crescente  v.  Vernier  (1949)  53 
N.  M.  188,  204  Pac.  2d  785,  790.) 
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D.  IN     EXPLAINING     AMBIGUITIES     AND     RECONCILING     API'AK 
ENTLY    CONLICTING    PROVISIONS    IN     A  ORT 
MAY    BE    HAD    TO    EVIDENCE    OUTSIDE    THE    CONTRACT.    TO 
EXPLAIN  THE  INTENTION  OF  THE   PARTIES,   DWOLUD 
DENCE  OF  THE   NEGOTIATIONS   LEADING   TO   IT: 

When  the  meaning  of  a  contract  is  nol  certaii 
its  face  because  of  conflicts  between  its  variou     por 
tions,  then:  k'As  an  aid  in  discovering  the  all  impor 
tanl  element  of  intent  of  the  parties  to  the  contract, 
the  trial  Court  may  look  to  tin*  circumstance*   iut 
rounding  the  making  of  the  agreement  .  .  .  including 
the  object,  nature  and  subject  matter  of  the  writing 
.  .  .  and  the   preliminary  negotiations   between   the 
parties  .  .  ."   {Universal  Sales  Corporation,  Ltd.  v. 
California  Press  Manufacturing  Company     L942     20 
Cal.  2d  751,  7(U,  128  Pac.  2d  665,  671.) 

See  also: 

Balfour    v.    Fresno    Canal   <(•    Irrigation 

(1895)  109  CaL  221.  226;  H    Pac.  876,  -77; 
Jegen  v.  Berger  (1946)  77  C.  A.  2d  1.  8;  L74 

Pac.  2d  489,  494; 
Ryan    v.  Ohmer   (  1917)   244    Fed.  31,  34;    L56 

C.  C.  A.  459. 

E.  THE  EVIDENCE  PRODUCED  BY  APPELLEES  CONCERNING  TIIL 
NEGOTIATIONS  LEADING  UP  TO  THE  EXECUTION  OF  THE 
CONTRACT  GIVES  AN  EXPLANATION  OF  THE  MEANING  OF 
THE  SAVING  CLAUSE  IN  THE  ARBITRATION  PROVISION 
WHICH  POINTS  THE  WAY  TO  INTERPRETATION  AND  RECON- 
CILIATION  OF    THE    APPARENTLY   INCONSISTENT    CLAUSES. 

There   is  a  conflict   in   the  evidence  concerninj 
which  party's  instance  their  was  inserted  in  the  arbi- 
tration provision  the  clause  reading:  ". . .  hut  nothing 
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herein  shall  be  deemed  to  preclude  either  party  from 
seeking  injunctive  relief  to  prevent  irreparable  in  jury- 
by  reason  of  a  claimed  breach  of  this  agreement." 
(See  affidavit  of  Francis  M.  Neall,  Transcript  of  Rec- 
ord, pages  44-48 ;  and  of  Raymond  T.  Heilpern,  Tran- 
script of  Record,  pages  49-51.) 

That  becomes  immaterial,  however,  because  even  if 
we  assume  for  purposes  of  argument  that  Mr.  Heil- 
pern 's  recollection  of  the  negotiations  is  the  correct 
version,  the  rule  construing  a  contractual  provision 
against  its  draftsman  is  of  no  consequence  here;  be- 
cause from  the  words  of  appellees'  own  witness,  Mr. 
Heilpern,  we  have  an  explanation  of  the  meaning  of 
this  saving  clause.  He  stated  in  his  affidavit  (Tran- 
script of  Record,  pages  50-51)  as  follows: 

"In  justification  for  this  modification  of  the 
arbitration  clause,  Mr.  Neall  pointed  out  that 
Hudson  Lumber  Company  was  going  to  build  a 
large  mill  at  Anderson  to  manufacture  the  slats 
from  the  cedar  logs  and  that  their  operations 
would  be  wholly  dependent  upon  continued  de- 
liveries of  cedar  logs  from  the  timber  controlled 
by  United  States  Plywood  Corporation.  He  stated 
that  if  United  States  Plywood  were  to  divert  the 
cedar  logs  from  tJie  plant  of  Hudson  Lumber 
Company  it  would  suffer  irreparable  injury  mid 
that  arbitration  proceedings  would  not  afford  an 
adequate  remedy  to  prevent  such  injury.  He 
therefore  asked  for  the  inclusion  in  the  arbitra- 
tion clause  of  a  provision  for  the  right  to  secure 
injunctive  relief  to  prevent  irreparable  injury." 
(Italics  supplied.) 


2.1 

F.     UPON   APPLYING    THE    ABOVE    PRTNCJr;  '  \ST)    TIIK    AT'. 

EXPLANATION  OF  THE  MEANING  Of     !  I! 
THE     ARBITRATION     PROVISION     ASBBBTBS     BY     AIM 
OWN  WITNESS,  THE   MEANING  OF  THE   WHOLE  ARBI 
PROVISION  TAKES  SHAPE. 

1.      In  any  situation  where  the  seller  might  wrongfully  r 

threaten  to  refuse  to  continue  deliveries  of  logs,  and  buyer 
should  claim  that  seller  was  or  would  be  thereby  breac: 
the  contract,  buyer  was  not  content  to  rely  on  arbitrate 
give  it  adequate  relief,  but  insisted  on  reserving  its  right  to 
seek  the  aid  of  a  court  of  equity. 

This  construction  seems  inescapable.   If  al  any  time 
the  seller  should  "divert"  the  cedar  loga  from  buy* 
mill,   buyer  would  not   be  satisfied   with   arbiti   I 
process,  but  because  of  the  Irreparable  injury  thai 
would  result  from  such  "diversion"  insisted  on 
taining  the  right   to  "injunctive   relief"     winch   1- 
equivalent  to  saying  "suit  in  equity  for  the  kind 
relief  which  courts  of  equity  give"). 

(a)  In  This  Event,  Actual  Diversion  (or  Failure  or  Refusal  to  Dfi 
Logs)  Would  Not  Be  Necessary,  But  a  Threat  or  Reasonable 
of  It  Would  Give  Rise  to  the  Right  of  Action. 

Injunctive  process  is  historically  a  remedy  designed 
at  least  as  much  to  prevent  threatened  injury  as  to 
.stop  injury  in  process.  The  words  "injunctive  relief" 
in  the  saving  clause  in  question  are  not  limited  Tl  i 
is  nothing-  in  the  clause  that  indicate-  an  intention  to 
restrict  the  right  of  "injunctive  relief"  b 
the  injury  has  already  occurred  or  is  in  process,    h 
deed,  the  words  "to  prevent  irreparable  injury"  'any 
inevitably  the  thought  of  injunction  against  a  ////- 
ened   injury    he\'ovc   it   occurs.     (See   Morrii    ■  .    I 
(1913)   23  Cal.  App.  388,   L38   Pac.   L20,   whei 
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Court  enjoined  a  threatened  breach  of  a  lease  by  the 
lessor  l^ef ore  it  occurred;  Farnum  v.  Clarke  (1906) 
148  Cal.  610,  84  Pac.  166,  where  threatened  breach  of 
a  contract  was  enjoined. 

(b)  This  Right  to  Injunctive  Relief  Against  a  Threatened  Breach  of  a 
Contract  Is  Established  If  Irreparable  Injury  Would  Result  From 
the  Breach,  Even  in  Cases  Where  the  Contract  May  Not  Be  Specifi- 
cally Enforced;  and  Is  Even  More  Clearly  Recognized  Where  the 
Contract  Is  Specifically  Enforcible. 

As  the  Court  said  in  Morris  v.  Iden  (supra,  23  Cal. 
App.  388,  395-6)  (after  referring  to  the  usual  rule 
that  breach  of  a  contract  which  is  not  specifically  en- 
forcible  will  not  be  enjoined)  : 

"We  believe,  however,  that  the  present  case 
comes  within  the  exception  to  the  general  rule 
which  has  been  recognized  in  many  cases.  But  a 
little  over  two  months  of  the  term  of  three  years 
of  the  tenancy  had  elapsed  when  the  defendants 
advertised  for  sale  the  personal  property  men- 
tioned in  the  lease  and  thus  threatened  to  do  an 
act  which,  in  view  of  the  character  of  the  business 
for  which  the  property  was  to  be  used,  would 
practically  result  in  terminating  the  lease  and  so 
destroying  the  rights  of  the  plaintiff  thereunder. 
Obviously,  the  plaintiff  was  without  a  complete 
and  adequate  remedy  in  the  ordinary  course  of 
law,  for  it  would  be  impossible,  under  the  cir- 
cumstances, to  estimate,  except  by  mere  conjec- 
ture, the  damage  he  would  suffer  if  the  trespass 
threatened  by  the  defendants  was  consummated. 
Upon  this  ground  he  is  entitled  to  the  protection 
of  the  injunctive  jurisdiction  of  a  court  of  equity, 
notwithstanding  the  want  of  that  mutuality  in 
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the  cont racl    necessary    to  authorise  ti 
enforcement  of  its  terms,    in  GallagJu  •       ! 
table  Gas  Lnii, i  Co.,  I  tl  Cal  699    75  Pw 
••ind  in  oilier  eases  therein  cited,  the  right  to 
injunction  in  a  certain  class  of 
the  \  iolation  of  contracts  which  cannot   I 
cifieally  enforced  is  distinctly  recognized  and  pal 
upon  the  ground  of  a  wanl  of  an  adequate  rem 
at  law." 

And  in  Lane  Mortgage  Co.  v.  Crenshaw  L928 
Cal.  App.  HI,  431  ;  269  Pac.  672,  681,  in 
a  contention  that  a  contract,  asserted  to  be  one  Pot 
personal  services,  was  not  specifically  enforcible,  and 
that  therefore  its  breach  would  not  be  enjoined,  said: 
"While  we  do  not  hold  thai  the  contract  in 
question  is  or  could  be  specifically  enfon  til- 

ing that  unnecessary  to  the  decision,  it  i  ttled 

rule  of  equity  that  the  lack  of  this  enpahilin  fine- 
not  ])]'eelude  a  court   from  decreeing  injund 
relief." 

And  in  Griffin  v.  Oklahoma  Natural  Go    I 
Hon  (1930)  37  F.  2d  545,  549,  the  Court  of  Appeals 
for  the  Tenth  Circuit  said: 

"An  injunction  against  the  breach  of  a  c 
tract  is  a  negative  decree  of  specific  performai 
The  power  and  duty  of  a  court  of  equity  ant 

such  injunction  is  broader  than  its  power  and  duty 
to  grant  a  decree  of  specific  performai 
an  injunction  to   restrain   acts   in   violation   of  I 
lawful  contract  will  be  granted  even  wh<  rifle 

performance    would    be    denied    because    of 
nature  of  the  contract." 
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And  in  Roof  v.  Conway  (1943)  133  F.  2d  819,  826, 
the  Court  of  Appeals  for  the  Sixth  Circuit  said: 

"It  is  well  understood  that  a  United  States 
court  of  equity  mil  not  entertain  a  suit  for  in- 
junctive relief,  unless  it  be  shown  that  the  suitor 
has  no  plain,  adequate  and  complete  remedy  at 
law.  In  invariably  applying  this  truism  the  Fed- 
eral courts  not  only  follow  a  long  established 
principle  of  equity,  but  bow  to  the  plain  inhibi- 
tion of  the  declaratory  statute,  Judicial  Code, 
Sec.  267,  U.  S.  C.  A.  Title  28,  Sec.  384.  The  con- 
verse is  likewise  true.  Where  there  is  no  plain, 
adequate  and  complete  remedy  at  law,  a  Federal 
court  will  award  injunctive  relief  in  appropriate 
setting."  (Italics  supplied.) 

And  where  the  contract,  breach  of  which  is  threat- 
ened, is  specifically  en  forcible,  it  is  clear  that  its 
breach  is  enjoinable.  (See  Farniim  v.  Clarke  (1906) 
148  Cal.  610,  620-21;  84  Pac.  166.) 

2.  The  other  portion  of  the  arbitration  clause,  providing:  gen- 
erally for  arbitration  of  disputes,  must,  on  the  other  hand,  be 
restricted  in  its  application  to  those  areas  of  disagreement  as 
to  facts  where  actual  breach  or  repudiation  of  the  contract  is 
not  the  issue  involved. 

In  view  of  the  above  mentioned  statement  by  ap- 
pellees' witness,  Mr.  Heilpern,  as  to  the  purpose  of 
the  clause  saving  the  right  to  injunctive  relief  (Tran- 
script of  Record,  pages  50-51),  and  of  the  principles 
of  construction  above  referred  to,  which  require  recon- 
ciliation of  apparently  inconsistent  provisions  if  pos- 
sible: we  must  consider  the  meaning,  scope  and  ex- 
tent, not  only  of  the  saving  clause  (as  we  have  done 
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next  hereinabove)  bul  also  of  the  general  arbiti   I 

provision.    We  are  bound  by  the  lame  princi] 

construction    to    reconcile    thi*    gen*  ral    arbil 

clause  with  the  particular  claua  .  it   [> 

We  cannol   disregard   it,  any   more  than  mid 

concede    thai    appellees    may    disri 

clause  retaining  the  righl  to  "injunctive  relief"     I- 

is  there.   The  parties  left  it  in  th<  •  menl  u 

of  their   intention   that    "diversion"   of   logs, 

irreparable    injury,    would    be    enjoinabU    and 

arbitrable.    It   means  something. 

Logic  compels  us  to  the  conclusion  thai  this 
arbitration  clause  applies  to  all  other  situations 
covered  by  the  saving  clause.    It  applies,  thai  is, 
all  situations  of  disagreements  other  than  those  in- 
volving the  issue  of  a  threatened  or  actual  repudia- 
tion of  the  contract. 

(a)  That  Is  to  Say,  in  Effect,  That  Wherever  Disputes  as  to  Pure  Mat- 
ters of  Fact  Are  Concerned,  the  Rights  of  the  Parties  in  the  Light  of 
Those  Facts  Being  Undisputed.  Arbitration  Is  the  Method  by  Which 
Those  Facts  Are  to  Be  Determined. 

Let  us  suppose  that  the  parties  were  in  complete 

agreement  as  to  the  main  issue  on  the  merits  in  this 
controversy,  that  is,  as  to  whether  common  cost  of  the 
logs  of  all  species  were  to  he  determined 
after  deduction  for  visihle  defects  [grosi  or 
Let  us  suppose  that  instead  of  that  being  th< 
(as  it  is),  the  parties  were  in  complete  menl  thai 

net  scale  was  to  be  used  and  that  such  was  the  true 
meaning  of  the  contract.    Let  us  then  suppose  thi  I 
dispute  arose,  not  as  to  the  meaning  or  legal  int( 
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pretation  of  the  contract,  but  as  to  a  pure  question  of 
fact,  namely:  how  many  thousand  feet  of  logs  (so 
measured  on  net  scale)  had  been  delivered.  Such  a 
dispute  would  seem  to  be  in  the  area  left  to  arbitra- 
tion. 

(b)  On  the  Other  Hand,  Legal  Questions,  or  Mixed  Questions  of  Law 
and  Fact,  Directly  Affecting  the  Liability  of  the  Parties  to  Proceed 
With  the  Contract,  Are  Not  Arbitrable,  But  Remain  Justiciable. 

But  where  any  legal  question,  or  a  mixed  question 
of  law  and  fact  (such  as  one  involving  interpretation 
of  the  meaning  of  the  contract)  arose,  the  determina- 
tion of  which  directly  affected  and  governed  the  right 
of  one  party  or  the  other  to  repudiate  or  go  on  with 
the  performance  of  the  contract ;  then  the  controversy 
would  be  beyond  the  scope  of  the  so-called  "arbitra- 
tion", and  was  reserved  to  litigation  in  the  Courts, 
at  least  in  those  cases  not  involving  mere  suits  at  latv 
for  damages  or  money  payments,  but  rather,  equitable 
actions  to  prevent  complete  forfeiture  of  rights  or 
irreparably  injurious  breach. 

(c)  In  Short,  by  Reason  of  the  Addition  of  the  Saving  Clause  Reserving 
the  Right  to  Injunctive  Relief,  the  "Arbitration"  Referred  to  in 
the  General  Clause  Is  No  Longer  Unlimited  Arbitration  of  All  Dis- 
putes of  Every  Kind,  But  Is  Limited  to  Fact  Finding  in  Issues  Not 
Directly  Threatening  Forfeiture  of  the  Contract;  That  Is,  the 
" Arbitrators "  Are  in  the  Nature  of  "Appraisers",  or  "Meas- 
urers". 

We  submit  that  while  the  word  "arbitration"  is 
used  in  the  contract,  its  meaning  is  reduced,  by  the 
addition  of  the  saving  clause,  to  "appraisal"  or  "fact 
finding". 


29 


The  case  of  Rives  Strong  Building,  fnc,       E 

America  N.  T.  &  S.  A.  (1942)  50  C.   a 
Pac  2d  942,  is  of  interest  in  tin    connection, 
a  lease  contained  a  provision  for  renewal  of  the  term 
at  a  rental   (if  not  agreed  on  by  the  pari  be 

fixed  by  "arbitration".    The  parties   beinj   unabli 
agree  on  the  renewal  rent,  a  so-called  "arbitn 
was  had,  and  upon  the  award  being  made,  one  pa 
brought  action  to  nullify  the  award  on  th<  ;nd 

that  certain  procedural   requirements  of  the  statul 
relating  to  arbitration   had   no!   been   followed.    The 
trial  Court  nullified  the  award  on  such  ground.    Oi 
appeal   the   District   Court    of  Appeal    •  i.   and 

upheld   the  award,  on   the  basis  that    it   was   n< 
"arbitration"  but   rather  "appraisal",  and  was  not 
governed  by  the  statutory  rules  relating  to  true  arbi 
tration. 

After    reviewing   the    authorities    establishing    the 

clear  distinction  between  time  "arbitration"  and  "'ap- 
praisal", the  Court  said  (50  C.  A.  2d  817): 

"Turning  to  the  lease  itself  to  determine  what 
the  parties  intended,  we  find  a  y<t\  simple 
ing,  with  no  conditions  or  restrictions  placed  upon 
the  persons  named,  no  method  of  procedure  sug- 
gested and  no  hearings  or  notices  mentioned.  In 
fact,  the  provision  is  so  aptly  worded  for  the  pur- 
pose of  requiring  a  mere  appraisal  or  valuation 
that  if  the  word  'appraiser'  is  substituted  for  the 
word  'arbitrator'  in  the  lease  no  serious  tion 

could  be  made  that  the  parties  intended  it  I 
statutory  arbitration  agreement    The  use 
word  'arbitrator'  is  of  course  not  controllii 


30 


And  this  Court  itself  has  declared  this  same  dis- 
tinction between  "arbitration"  and  "appraisal". 

In  Luedinghaus  Lumber  Co.  v.  Luedinghaus  (1924) 
299  Fed.  Ill,  the  parties  made  a  timber  contract 
which  provided  among  other  things  that  if  there 
should  be  less  than  100  million  feet  of  timber  on  the 
land,  the  seller  should  be  required  to  buy  and  make 
available  additional  land  to  the  buyer  to  make  up  the 
shortage.  The  amount  of  timber  was  to  be  determined 
by  cruisers  employed  by  the  respective  parties,  who 
should  in  turn  select  a  third. 

Litigation  and  cross  litigation  was  commenced, 
claiming  breach  of  the  contract  on  both  sides.  One  of 
the  issues  was  whether  a  cruise  made,  purportedly 
pursuant  to  the  contract,  was  conclusive  on  the  parties. 

It  appears  that  at  that  time,  before  the  United 
States  Arbitration  Act,  executory  agreements  for  ar- 
bitration were  considered  abrogable;  and  the  District 
Court  ruled  that  the  provision  for  the  cruise  was  a 
provision  for  "arbitration",  and  as  such,  was  subject 
to  abrogation  by  the  parties.  This  Court,  while  it 
concluded  that  the  cruise  and  appraisement  had  not 
been  made  in  accordance  with  the  contract,  and  was 
therefore  not  conclusive,  nevertheless  pointed  out  that 
the  provision  in  question  was  not  one  for  "arbitra- 
tion" but  for  "appraisal"  or  "measurement".  Hence, 
it  was  not  abrogable  as  an  agreement  for  "arbitra- 
tion", but  enforcible  as  one  for  a  method  of  appraisal. 

This  Court  said  (299  F.  113)  : 

"We  are  unable  to  agree  with  the  court  below 
that  the  provision  in  the  contract  for  the  deter- 
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mination  of  the  amounl  of  timber  on  the  landi 
was  an  agreement   to  arbitrate  a  di  mid 

one  arise  between  the  parties,  or  thai  the 
menl  and  the  question  of  its  revocability  . 
terminable  by  the  rule  of  the  common  la* 
arbitration  and  award.    Arbitration  preauprx 
a  dispute  and  is  a  recognized  common-law  • 
of  settling  disputes  and  controversies.    If  then 
no  matter  in  dispute  there  1-  no  question  ''-•!  *] 
tration.  .  .  .  Then  is  a  broad  <i>*fiiirtn,„  /.. 
a  submission  to  arbitration  mid  a 
incidental  appraisement  or  measure*  !• 

us  supplied.) 

While  the  arbitration  provision  in  the  pit 
is  not  so  (dearly  limited  to  "appraisal"  or  "measii 
ment"  as  it  was  in  these  two  cases  next  above  eito 
we  submit  that  to  limit  it  to  tin-  meaning  reconci 
the  two  apparently  inconsistent  provisioi 
to  both,  gives  meaning  t<»  all  of  paragraph  LG     I '■ 
script  of  Record,  page  29),  and  is  reasonable. 

G.  APPLYING  THE  INTERPRETATION  OF  THE  ARBITRATION- 
PROVISION  THUS  DEVELOPED  TO  THE  FACTS  SHOWN  BY  THE 
RECORD  HERE.  THIS  ACTION  FALLS  WITHIN  THE  CATEGORY 
OF  THE  SAVING  CLAUSE  RESERVING  THE  RIGHT  TO  INJUNC 
TIVE  RELIEF,  RATHER  THAN  THE  CATEGORY  OF  ARBFTRABLE 
DISPUTES;  AND  THE  ISSUES  HEREIN  ARE  THEREFORE  NOT 
"REFERABLE  TO  ARBITRATION  UNDER  AN  AGREEMENT  IN 
WRITING  FOR  SUCH  ARBITRATION".  SO  AS  TO  JUSTIFY  A 
STAY. 

The   phrase   "irreparable   injury   by    reason    o 
claimed  breach   of   this  agreement"     Transcript   of 
Record,  page  29)  requires  analysis.   This  wording  Ht-> 
either  of  two  cases:  ( 1  )  where  the  plaintiff  claims  That 
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the  defendant  is  about  to  breach  the  contract  and 
seeks  to  enjoin  the  defendant  from  doing  so  on  the 
ground  that  the  threatened  breach  will  result  in  ir- 
reparable injury  to  the  plaintiff;  and  (2)  where  the 
plaintiff  fears  that  the  defendant  is  about  to  take 
steps,  such  as  rescission  or  cancellation,  based  on  de- 
fendant's claim  that  plaintiff  has  breached  the  con- 
tract. The  wording  of  the  saving  clause  applies  with 
equal  force  and  logic  to  either  situation. 

Here  the  complaint  shows  that  the  parties  are  in 
dispute  over  the  method  of  computing  the  price  of 
the  logs,  which  is  based  on  their  "actual  cost".  (Tran- 
script of  Record,  pages  12-14.)  Appellants  (purchas- 
ers) face  the  danger  of  forfeiture  through  rescission 
or  cancellation  by  appellees  (sellers)  on  the  basis  of 
appellees'  claim  that  appellants  have  breached  the 
contract.  (Complaint,  paragraphs  XIIT  and  XIV, 
Transcript  of  Record,  pages  15-16.)  Appellees  have 
asserted  through  their  counsel  the  right  to  "insist" 
on  prompt  payment  of  the  balances  due  computed 
according  to  their  theory,  even  pending  arbitration. 
(Letter  from  Mr.  Heilpern,  set  forth  in  affidavit  of 
Francis  M.  Neall,  Transcript  of  Record,  pages  47-48.) 

In  the  face  of  that  declared  position,  arbitration 
will  not  save  appellants  from  legal  reprisals  by  ap- 
pellees while  it  is  going  on.  The  dilemma  faced  by 
appellants  requires  them  to  choose  between  paying 
appellees'  demands  or  facing  the  clear  and  threat- 
ened danger  of  purported  cancellation  or  rescission  by 
appellees  based  on  their  claim  that  appellants  have 
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breached  the  contract.   Buch  ;,  n.|'n  al  to  deliver  h 
would  be  a  "diversion"  of  them  ai  contemplated  in 
the  negotiations   leading  up  to  the  insertion 
laving  clause.  (Transcript  of  Record,  p     .     50-51. 

The  letter  from  Mr.  Heilpern  (Transcript  of  !:• 
ord,  pages   17  18)   was  nol   idlj    writtei 
man  acting  with  due  diligence  and  concern   I 
affairs  of  his  business,  on  receiving  »uch  s  letter  m 
infer  from  it  unmistakably  a  threal  thai  the  defend 
ants  will   seek  any   legal   remedy  available, 
breach,  unless,  despite  a  pending  arbitration,  app 
lants  abide  by  appellees'  construction  of  the  contn 

In  the  face  of  that  declared  position,  arbitration 
will  not  save  appellants  from  legal  reprisals  by  appel- 
lees while  it  is  going  on. 

We  submit  that  such  a  situation  is  the  very  kind  of 
case  to  which  the  saving  clause  reserving  the  right  I 

seek  injunctive  relief  was  intended  to  apply. 

If  appellees,  under  an  erroneous  interpretation  «»f 
the  disputed  provisions  of  the  contract  concerning  the 
method  of  determining  actual  logging  cost,  attempt 
to  declare  appellants'   rights   forfeit,  or   purport   I 

cancel  or  rescind  (that  is  to  say,  it'  they  "divert"  tie- 
logs  elsewhere  and  refuse  to  deliver  them  undi 
contract);  then  any  act  of  appellees  denying  appel- 
lants' right  to  deliveries  under  appellee-*  r 
tion  of  the  contract  will  be  a  breach  thereof  by  app* 
lees.   In  the  final  analysis,  then,  what  appellants  * 
is  to  prevent  appellees  from  committing  a  threatened 
breach  of  the  contract. 
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As  we  have  shown  above  threatened  breach  of  a 
contract  may  be  enjoined,  even  in  some  instances 
where  specific  performance  would  not  be  decreed,  if 
irreparable  injury  be  shown ;  and  clearly  where  spe- 
cific performance  would  be  decreed.  Even  though  the 
contract  in  question  concerns  personal  property  it 
may  be  specifically  enforced  if  inadequacy  of  the  legal 
remedy  be  shown.  (See  Korabek  v.  Weaver  Aircraft 
Corporation  (1944)  65  0.  A.  2d  32,  149  Pac.  2d  876.) 

The  complaint  shows  that  if  appellants  are  deprived 
of  the  deliveries  under  the  contract  they  will  lose  not 
only  their  substantial  investment  in  a  sawmill  in  the 
vicinity,  but  also  an  assured  supply  of  cedar  timber 
for  upwards  of  twelve  years,  and  will  face  the  inci- 
dental harassment  and  undeterminable  expense  of 
various  actions  and  proceedings,  including  arbitration. 
How  can  the  legal  damages  resulting  from  the  loss  of 
a  supply  of  cedar  timber  suitable  to  pencil  manufac- 
ture be  ascertained  ?  Such  a  question  is  in  the  field  of 
conjecture  and  guesswork.  No  damages  that  may  be 
awarded  could  be  said  with  any  confidence  to  be  ade- 
quate or  to  bear  any  relation  to  events  as  they  may 
turn  out  over  the  next  twelve  years  or  more. 

H.  THIS  ACTION  FOR  AN  INJUNCTION  AGAINST  BREACH  BY  UN- 
WARRANTED REPUDIATION  OF  THE  CONTRACT  BEING  JUS- 
TICIABLE AND  NOT  ARBITRABLE  ALL  PROPER  INCIDENTAL 
REMEDIES  CAN  BE  ASKED,  INCLUDING  THE  REMEDY  OF 
DECLARATORY  RELIEF  INCIDENTAL  TO  ACTIONS  IN  EQUITY, 
AND  ALSO  INJUNCTION  AGAINST  THE  UNWARRANTED  ARBI- 
TRATION ITSELF. 

At  the  hearing  before  the  District  Court  counsel  for 
appellees  made  much  of  the  contention  that  this  is  an 
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action  to  enjoin  arbitration  proceeding*!,  and  tl 
arc  begging  the  question,  or  lifting  ourselvei  by  . 
own  hoof  straps,  by  seeking  to  enjoin  arbitration  and 
thereby  establish  tin-  as  an  action  for  uijunei 

lief. 

That,  however,  is  nol  our  purpose  or  our  claim  Wi 
assert,  primarily,  the  right  to  have  appelta 
from  wrongfully  breaching  the  contract   i..  [ng 

deliveries  under  it.  in  reliance  on  their  claim  of  right 
to  forfeit,  or  cancel  or  rescind  because  of  I 
rect  contention  thai  we  have  breached  it. 

If,  as  we  believe,  we  have  hereinabove  establi 
appellants'  right  to  such  an  injunction,  then  a  court 
of  equity  may  take  complete  control  of  th<  If 

it  deems  it  proper  to  enjoin  such  threatened 
appellees,  it  may  go  further  and  exercise  it-  equitable 
jurisdiction  fully,  giving  all  proper  incidental 
dies  warranted   by  the  exigencies  of  tl  This 

includes   the  giving  of  declaratory    relief.    Fnrthi 
more,  if  we  have  succeeded  in  establishing  thai  tin- 
primary  issue  of  injunction  against  breach  of  t1 
tract   is   a    matter    for   judicial   determination,    rati 
than  arbitration,  and  that  such  issue  is  no1  "  ble 

to  arbitration",  then  any  attempt  by  appelta 
appellants  to  arbitrate1  such  an   issue  when  th< 
not  required  to,  is  itself  a  cause  of  irreparable  injury 
if  it  succeeds.    It  would  subject  appellant-  to  expel 
and  trouble  unjustifiably  by  making  it  necessary 
them   to   defend  their   contentions   before  arbitrate 
It  would  thereby  subject  them  to  multiplied  its. 

And  it  would  appear  to  be  a  truism  that  if 
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wrongfully  deprived  of  his  day  in  Court  and  of  his 
right  to  appeal  to  the  Courts  to  seek  redress  of 
wrongs,  he  is  irreparably  injured. 

We  are  not  seeking  to  beg  the  question  by  seeking 
''injunctive  relief"  against  arbitration  and  thereby 
bring  the  case  within  the  non-arbitrable  category.  We 
are  rather  establishing  it  as  a  case  justifying  injunc- 
tion against  breach  of  the  contract  ("injunctive  relief 
to  prevent  irreparable  injury"),  in  which  event  it  is 
established  as  a  non-arbitrable  controversy;  wiiere- 
upon  as  an  incident  to  the  main  relief  sought,  we  ask 
also  for  relief  from  the  harassment  of  unwarranted 
and  unrequired  arbitration. 


IV.  EVEN  IF  THE  CONTROVERSY  DISCLOSED  IN  THE  COM- 
PLAINT HAD  ORIGINALLY  BEEN  AN  "ISSUE  REFERABLE 
TO  ARBITRATION",  IT  IS  SO  NO  LONGER,  BECAUSE  AP- 
PELLEES' CONDUCT,  BEING  INCONSISTENT  WITH  IT,  HAS 
WAIVED  WHATEVER  RIGHT  THEY  ORIGINALLY  MAY 
HAVE  HAD  TO  COMPEL  ARBITRATION. 

As  above  stated,  the  United  States  Arbitration  Act 
(Title  9  U.  S.  C.  A.,  Sect.  3)  requires  that  on  an 
application  for  a  stay  it  must  be  shown  that  the 
applicant  for  the  stay  is  not  in  default  in  proceeding 
with  arbitration. 

A  Federal  Court  is  vested  with  discretionary  power, 
under  the  Act,  to  deny  arbitration  on  the  ground  that 
the  party  requesting  it  is  himself  in  default  in  pro- 
ceeding with  it.  (La  National  Platanera  S.  ('.  L.  v. 
North  American  Fruit  &  Steamship  Corporation 
(1936)  C.  C,  A.  5th,  84  F.  2d  881.) 
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Conduct  of  .'i  party  bo  inconsistent  with  arbitn  I 
as  to  evidence  a  waiver  of  it,  would  be  ;i  "default  in 
proceeding  with  such  arbitration". 

One  who  by  his  conduct  prevents  01    ■• 
the  parties  from  remaining  in  stain  quo  pend  •       rbi- 
tration,  is  no1  entitled  to  plead  an  arbitration  claiuk 
a  bar  to  an  ad  inn  in  the  Courts.  See  Win  G 

Savings  &  Loan  Soc.  ( L903)  (  Washington  )  72  Pac,  I 
In  thai  case  the  lessee  of  hotel  property  Biied  to  enjoin 
interference  with  his  use  of  an  archway  between  I 
leased  property  and  adjoining  property  by  the  occu- 
pant of  the  adjoining  property,  under  a  party  wall 
agreement  executed    between    former  owners   of  the 
adjoining  buildings.  The  party  wall  agreement  c< 
tained  a  provision   binding  the  parties  to  arbiti 
future  disputes.    The  defendant  raised  by  demurrer 
the  defense  that  plaintiff  could  nol  maintain  the  action 
without   firsl    arbitrating.    The   Court    rejected    this 
defense  on  the  ground  that  the  defendant,  having  hai- 
red the  archway  and  deprived  plaintiff  of  the  use  of 
the  hallway,  elevator  and  stairway,  had   waived  the 
arbitration  clause.   The  Court  said,  at  page  67: 

"...  they  at  least  by  these  acts  have  wai 
the  arbitration  clause  in  the  agreement,  and  can 
not  now  be  heard  to  say  thai  'we  are  in  possession 
wrongfully,  but,  before  yen  have  any  rights  which 
may  he  enforced,  you  must  propose  an  arbitration. 
and   then,   if  we   refuse,  you   may    resort    to  the 
courts  for  redress.'   An  agrei  nx  nt  for  arbii    \i 
necessarily  im  plies  thai  tht   property  over  wl 
the  dispute  arises  must  remain  in  statu  quo  pend- 
ing the  arbitration  .  .  ."  (Italics  Buppli< 
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When  a  party  has  taken  action  inconsistent  with 
an  arbitration,  he  will  be  deemed  to  have  waived  his 
right  to  arbitration.  See  Young  v.  Crescent  Develop- 
ment Co.  (1925)  240  N.  Y.  244,  148  N.  E.  510.  There, 
arbitration  of  a  damage  suit  by  a  contractor  against 
an  owner  was  denied  upon  two  grounds,  the  first 
(immaterial  here)  being  that  an  action  for  damages 
based  on  breach  was  not  arbitrable,  since  that  par- 
ticular clause  was  intended  to  cover  other  situations; 
the  second  ground  being  that  by  filing  a  mechanic's 
lien  claim,  and  thereby  taking  action  inconsistent  with 
an  arbitration,  the  contractor  had  waived  it.  The  rule 
of  this  Young  case,  insofar  as  it  concerned  mechanics' 
liens  specifically,  was  changed  by  statute  in  New  York 
in  1929,  by  addition  of  Sect.  35  to  the  New  York  Lien 
Law  (McKinney's  Consolidated  Laws  of  New  York, 
Book  32,  Liens,  Sect.  35),  providing  in  part:  k'The  fil- 
ing of  a  notice  of  Hen  shall  not  be  a  waiver  of  any 
right  of  arbitration  .  .  .".  The  principle  for  which  the 
case  is  cited  here,  however,  is  not  impaired  by  the 
statutory  change — only  its  application  to  a  particular 
situation. 

In  this  case,  the  appellees,  by  the  letter  from  their 
counsel  above  referred  to  (Transcript  of  Record,  pages 
47-48),  have  insisted  that,  pending  arbitration,  the 
payments  by  appellants  be  made  according  to  appel- 
lees' interpretation  of  the  contract.  The  letter  contains 
a  thinly  veiled  threat  to  avail  themselves  of  other  legal 
remedies  if  such  payments  are  not  kept  up.  This  is 
certainly  not  leaving  the  parties  in  statu  quo.  This  is 
conduct  inconsistent  with  a  disposition  to  arbitrate.  The 
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appellees  are  just  as  much  bound  by  the  arbitrate 
clause  as  are  the  appellants.    I  r  appellant  i    t.» 

default  (which  they  contend  they  have  not  and  do  nut 
intend  to),  appellees  on  their  pari  could  not  bri 
any  action  or  exercise  any  other  legal  remedies  with- 
out being  in  the  teeth  of  the  arbitration  clause,  iui 
exempted  therefrom  by  the  >a\  ing  clause  reBen  ing  the 
right  to  ''injunctive  relief"  upon  which  appellants 
rely  herein.  Appellees'  tacil  threat  contained  in  their 
counsel's  letter,  while  it  is  an  attempt  to  protect  their 
interests,  is  analogous  to  the  act  of  the  contractor  in 
the  Young  case  (supra)  in  filing  a  mechanic's  lien  to 
protect  his  claim  pending  arbitration.  It  i-  like  tin- 
act  of  the  defendant  in  the  Winsor  case  (supra  .  in 
closing  nj)  the  disputed  archway  while  calling  for 
arbitration  of  the  question  whether  he  had  the  right 
to  do  so.  Appellees  can  not  blow  hot  and  cold.  They 
either  stand  on  their  claimed  right  to  arbitration,  or 
they  abandon  it.  Tf  they  arbitrate  they  must  pi- 
the  status  quo.  This,  it  appears  from  their  counsel's 
letter,  they  are  not  willing  to  do.  Having  evidenced 
this  intent,  they  must  now  be  taken  to  have  waived 
arbitration.  If  they  have  so  waived  it.  they  can  not 
change  their  minds  and  demand  it  as  a  condition  pre- 
cedent to  these  Court  proceedings.  That  point  was 
declared  by  the  New  York  Court  of  Appeals  in  the 
Young  case  (supra). 

Since  we  have   relied   herein   on   some   Nev<    Fork 
cases;  and  since  the  California  law  and  decisio 
necessarily  involved  here,  as  well  as  the  Onited  St 
Arbitration  Act,  we  are  setting  forth  in  an  Appendix 


40 

hereto,  the  pertinent  portions  of  the  Federal,  Cali- 
fornia and  New  York  statutes  relating  to  arbitration, 
to  show  their  substantial  similarity. 

For  the  reasons  herein  stated  we  respectfully  submit 
that  the  portion  of  the  Order  of  the  District  Court 
appealed  from  granting  a  stay  pending  arbitration, 
should  be  reversed,  and  the  motion  of  appellees  for  a 
stay  be  ordered  denied. 

Dated,  Oakland,  California, 
February  15, 1950. 

Respectfully  submitted, 

BRUNER  <fc  GlLMORE, 

McKee,  Tasheira  &  Wahrhaftig, 
Ridley  Stone, 

Attorneys  for  Appellants. 


(Appendix  Follows.) 
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Appendix 

UNITED  STATES  ARBITRATION  ACT, 
U.S.C.A.,  TITLE  9,  SECTION  8. 

Pertin  ent  Port  io ns : 

Stay  of  proceedings  when  issut  therein  referabU  to 
Arbitration: 

[f  any  suit  or  proceeding  be  brought  in  any  of  the 

courts  of  the  United  States  upon  any  Issue  referable 
to  arbitration  under  an  agreemenl  in  writing  for  such 
arbitration,  the  court  iu  which  such  suil  is  pending, 
upon  being  satisfied  that  the  issue  involved  in  such 
suit  or  proceeding  is  referable  to  arbitration  under 
such  an  agreement,  shall  mi  application  <>t'  one  of  the 
parties  stay  the  trial  of  the  action  until  such  arbitra- 
tion has  been  had  in  accordance  with  the  terms  of  the 
agreement,  providing  the  applicant  for  the  Btay  is  not 
in  default  in  proceeding  with  such  arbitration. 


CALIFORNIA  CODE  OF  CIVIL  PROCEDURE. 

Pert  in  nit  Portions: 
Section  1280. 

Validity  of  arbitration  agreements.     A  provision  in 

a  written  contract  to  settle  by  arbitration  a   <      I 
versy  thereafter  arising  out  of  the  contract   or  the 
refusal  to  perform  the  whole  or  any  part  thereof,  or 
an  agreement  in  writing  to  submit  an  existing  conri 
versy  to  arbitration  pursuant  t<»  section  1281   of  thi< 
code,  shall  be  valid,  enforceable  and  irrevocable,  - 
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upon  such  grounds  as  exist  at  law  or  in  equity  for  the 
revocation  of  any  contract;  provided,  however,  the 
provisions  of  this  title  shall  not  apply  to  contracts, 
pertaining  to  labor. 

Section  1284. 

Stay  of  civil  action.  If  any  suit  or  proceeding  be 
brought  upon  any  issue  arising  out  of  an  agreement 
providing  for  the  arbitration  thereof,  the  court  in 
which  such  suit  or  proceeding  is  pending,  upon  being 
satisfied  that  the  issue  involved  in  such  suit  or  pro- 
ceeding is  referable  to  arbitration,  shall  stay  the  ac- 
tion until  an  arbitration  has  been  had  in  accordance 
with  the  terms  of  the  agreement;  provided,  that  the 
applicant  for  the  stay  is  not  in  default  in  proceeding 
with  such  arbitration. 


NEW  YORK  CIVIL  PRACTICE  ACT,  ARTICLE  84. 

Pertinent  Portions: 

(The  former  Arbitration  Law,  constituting  Chapter 
72,  Consolidated  Laws,  appears  to  have  been 
superseded,  in  1937,  by  a  substantially  similar 
enactment  constituting  Article  84  of  the  Civil 
Practice  Act.  See  Clevenger's  Practice  Manual, 
1949.) 

Section  1448. 

Validity  of  arbitration  contracts  or  .submissions. 
Except  as  otherwise  prescribed  in  this  section,  two  or 
more  persons  may  submit  to  the  arbitration  of  one  or 
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more   arbitrators  any   controvers}    existini 
them  ;\i  1li<'  time  of  the  submission  winch  may  be  t)i<- 
subject  of  an  action,  <>/•  they  may  contract  to  tettU 
arbitration  a  controversy  thereafter  wising  betn 
them  and  such  submission  or  contract  shall  i>>   valid, 
enforceable  and  irrevocable,  savi   upon  such  gron 
as  exist  at  hue  or  in  equity  for  tht  revocation  of  any 
contract.    A   provision  in  a  written  contract  In  I 
labor  organization,  as  defined  in  subdivisic 
section  seven  hundred  one  of  tht  labor  hue,  and  em 
ployer  or  employers  or  association  or  group  o)  , ,,, 
ployers  to  settle  by  arbitration  a  controversy  or  a 
troversies  thereafter  arising  between  tht    partus  to 
the  contract  including  but  not  restricted  to  controvi 
sies  dealing  with  rates  of  pay,  wagi  9,  hoars  of  <  mpk 
ment  or  other  terms  and  conditions  of  employment 
any  employee  or  employees  of  such  employer  or  em- 
ployers shall  likewise  l>c  valid,  enforceable  and  im 
cable,  save  upon  such  grounds  as  exist  at  law  or  in 
equity  for  the  revocation  of  any  contract. 

Such   submission   Or  contract   man  include    (pus1 

arising  out  of  valuations,  appraisals  or  other  contro- 
versies which  may  t><  collateral,  incidental,  precedent 
or  subsequent  to  any  issut  between  the  parties. 

A  controversy  cannot  be  arbitrated,  either  as  pre- 
scribed in  this  article  <»r  otherwise,  in  either  of  the 
following  cases: 

1.  Where  one  of  the  parties  t<>  the  controversy  i<  an 
infant,  or  a  person  incompetent  to  manage  his  affairs 
by  reason  of  lnnacv,  idiocv  or  habitual  drunkeni  1 


unless  the  appropriate  court  having  jurisdiction  ap- 
prove a  petition  for  permission  to  submit  such  contro- 
versy to  arbitration  made  by  the  general  guardian  or 
guardian  ad  litem  of  the  infant  or  by  the  committee 
of  the  incompetent. 

2.  Where  the  controversy  arises  respecting  a  claim 
to  an  estate  in  real  property,  in  fee  or  for  life. 

But  where  a  person  capable  of  entering  into  a  sub- 
mission or  contract  has  knowingly  entered  into  the 
same  with  a  person  incapable  of  so  doing,  as  prescribed 
in  subdivision  first  of  this  section,  the  objection  on  the 
ground  of  incapacity  can  be  taken  only  in  behalf  of 
the  person  so  incapacitated. 

The  second  subdivision  of  this  section  does  not  pre- 
vent the  arbitration  of  a  claim  to  an  estate  for  years, 
or  other  interest  for  a  term  of  years,  or  for  one  year  or 
less,  in  real  property;  or  of  a  controversy  respecting 
the  partition  of  real  property  between  joint  tenants  or 
tenants  in  common ;  or  of  a  controversy  respecting  the 
boundaries  of  lands  or  the  admeasurement  of  dower. 

Section  1449. 

Form  of  contract  or  submission .  A  contract  to  arbi- 
trate a  controversy  thereafter  arising  between  the 
parties  must  be  in  writing.  Every  submission  to  arbi- 
trate an  existing  controversy  is  void,  unless  it  or  some 
note  or  memorandum  thereof  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  thei'ewith,  or  by  his 
lawful  agent. 


Section  1451. 

Stay  of  proceedings  brought  in  violation  of  an  a 
tniiiou  contract  or  submission,    [fan}  action  or  pro 
ceeding  be  brought  upon  any  issue  otherwi  e  referable 
to  arbitration  under  a  contracl  or  submission  described 
in  section  fourteen  hundred  forty-eight,  the  supreme 
court  or  a  judge  thereof,  upon  being  satisfied  thai  the 
issue  involved  in  such  action,  or  proceeding  ia  re 
able  to  arbitration   under  a   contracl    or  submission 
described  in  section  fourteen  hundred  forty-eight,  shall 
stay  all  proceedings  in  the  action  <>?•  proceeding  until 
such  arbitration  lias  been  had  in  accordance  with  the 
terms  of  the  contract  or  submission. 

(Italics  in  New  Y<»rk  Statute  included  as  shown 
in  Clevenger's   Practice  Manual   L949.    Pre 
Bumably  indicate  new  matter  added   by  the 
recodification.) 
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Hudson  Lumber  Company  (a  corpora- 
tion) and  Elkins  Sawmill,  INCORPO- 
RATED, Appellants,  V  No  12  42g 

United  States  Plywood  Corporation 
and  Shasta  Plywood,  Inc.,  Appellees. 

Appeal  from  the  United  States  District  Court, 

Northern  District  of  California, 

Southern  Division 


BRIEF  OF  APPELLEES 


JURISDICTION 


Appellees  concur  that  the  District  Court  had  juris- 
diction and  that  this  Court  has  jurisdiction  to  review 
the  order  in  question. 

STATEMENT  OF  THE  CASE 

The  appellee,  United  States  Plywood  Corporation, 
entered  into  a  contract  to  sell  logs  to  the  appellant, 
Hudson  Lumber  Company  (R.  19-36  inch  ).  Paragraph 
Three  of  the  contract  (R.  21-25)  sets  out  a  formula 
for  determining  the  cost  of  the  logs  sold  under  the 
contract.  As  set  forth  in  Paragraph  XI  of  appellants' 
complaint  (R.  14)  a  controversy  has  arisen  between 
the  parties  "as  to  the  meaning  and  effect  and  applica- 


tion"  of  these  provisions.  Some  time  subsequent  to 
July  21,  1949,  and  prior  to  August  4,  1949,  Mr.  Heil- 
pern,  counsel  for  United  States  Plywood  Corporation, 
wrote  a  letter  to  counsel  for  the  appellants,  replying 
obviously  to  a  letter  which  had  questioned  a  statement 
as  to  the  costs  of  the  logs  delivered.  In  this  letter  Mr. 
Heilpern  stated  that  in  his  opinion  the  statements  of 
the  auditor  had  been  prepared  in  conformity  with  the 
contract  and  insisted  on  payment  of  the  amounts  based 
on  their  statements.  His  letter  closes  with  this  lan- 
guage: 

"If  the  parties  to  the  agreement  are  unable 
to  settle  amicably  their  differences,  such  dispute 
can,  of  course,  be  arbitrated  as  provided  in  para- 
graph '10'  of  the  contract.  However,  pending  such 
arbitration,  it  is  expected  that  your  client  will 
pay  all  invoices  at  the  time  and  in  the  manner 
specified  in  the  contract."  (R.  47,  48) 

Shortly  thereafter  the  appellants  instituted  an  ac- 
tion in  the  Superior  Court  of  the  State  of  California 
for  the  County  of  Alameda,  setting  up  the  fact  that 
such  controversy  had  arisen,  asking  for  declaratory 
judgment  as  to  "the  true  meaning,  effect  and  applica- 
tion" of  the  contract  provision  relating  to  cost,  and 
"that  defendants  and  each  of  them  be  enjoined  from: 

(1)  commencing  other  actions  or  proceedings  pending 
determination  of  this  action,  to  enforce  or  recover 
their  claimed  rights  under  the  matter  in  controversy; 

(2)  proceeding  or  attempting  to  proceed  to  arbitra- 
tion or  to  compel  plaintiffs  to  submit  thereto;  (3) 
cancelling  or  attempting  to  cancel  or  declare  forfeit 
the  rights  and  interests  of  the  plaintiffs  under  said 
contract  by  reason  of  any  claimed  default  resting  in 


defendants'  contentions  as  to  the  matter  in  ami 
versy  above  set  forth"  (R.  18). 

The  appellees  removed  the  case  to  the  United  States 
District  Court,  Northern  Division,  moved  for  dfel] 
sal  of  the  action  and  in  the  alternative  for  a  stay, 
under  the  provisions  of  9  U.S.C.A.  §3,  and  the  court 
granted  the  stay. 

QUESTIONS  INVOLVED 

In  our  view  of  this  case  it  is  so  simple  that  it  is 
difficult  to  formulate  a  statement  of  the  questions  in- 
volved which  will  present  the  issue  which  the  appel- 
lants apparently  are  attempting  to  assert.  Two  ques- 
tions are  presented : 

1.  When  a  contract  provides  that  in  case  of  any  dis- 
agreement or  difference  as  to  the  construction  thereof 
such  disagreement  shall  be  submitted  to  arbitration, 
and  a  disagreement  has  arisen  as  to  the  construction 
of  such  contract  and  one  party  thereafter  brings  an 
action  for  declaratory  judgment  and  requesting 
among  other  relief  that  the  other  party  be  enjoined 
from  proceeding  with  arbitration,  is  the  other  party 
entitled  to  a  stay  of  action  in  accordance  with  the 
provisions  of  9  U.S.C.A.,  §3? 

2.  When  such  arbitration  clause  contains  this  state- 
ment, "but  nothing  herein  shall  be  deemed  to  preclude 
either  party  from  securing  injunctive  relief  to  prevent 
irreparable  injury  by  reason  of  a  claimed  breach  of 
this  agreement,"  does  a  request  by  one  party  for 
arbitration  constitute  irreparable  injury  within  the 
meaning  of  this  clause? 


ARGUMENT 

I.  Summary  of  Argument 

When  the  parties  have  entered  into  a  contract  which 
contains  a  provision  for  arbitration  of  all  controvers- 
ies arising  thereunder  and  a  dispute  arises  between 
them  as  to  the  interpretation  of  a  clause  specifying 
the  method  of  determining  the  cost  of  the  subject  mat- 
ter of  the  contract  and  one  party  brings  an  action  for 
declaratory  judgment  and  to  enjoin  the  other  from 
commencing  any  other  action  to  enforce  their  claimed 
rights  under  the  contract  and  from  proceeding  or  at- 
tempting to  proceed  to  arbitration  and  from  compel- 
ling or  attempting  to  compel  the  rights  of  the  plaintiff 
under  the  contract,  the  defendants  (appellees  here) 
are  entitled  to  a  stay  of  further  proceedings  pending 
further  arbitration  under  the  express  provisions  of 
9  U.S.C.A.,  §3. 

Where  the  arbitration  clause  contains  this  lan- 
guage: 

"*  *  *  but  nothing  herein  shall  be  deemed  to 
preclude  either  party  from  securing  injunctive 
relief  to  prevent  irreparable  injury  by  reason  of 
a  claimed  breach  of  this  agreement," 

and  the  matter  in  controversy  is  the  method  of  de- 
termining the  cost  of  the  product  to  be  sold  under  the 
contract,  a  request  by  one  party  (appellees)  for  arbi- 
tration of  the  controversy  or  an  indication  that  they 
will  attempt  to  secure  arbitration  of  the  controversy, 
all  in  accordance  with  the  express  terms  of  the  arbitra- 
tion agreement,  cannot  constitute  irreparable  damage 
within  the  language  of  the  arbitration  clause  above 
quoted. 


II.  The  Arbitration  Clause  in  ili<-  Contract,  Separate  froai 
the  Exception  Qanae  Would  Qearlj  Entitle  fcppefleef 
to  a  Stay  of  the  Action  Bronghl  l»>   kppellanta. 

The  arbitration  clause  in  question  is  aa  follow 

''10.  It  is  hereby  agreed  that  in  case  any  dis- 
agreement or  difference  shall  arise  at  any  time 
hereafter  between  either  of  the  parties  hereto 
in  relation  to  this  agreement,  either  as  to  the  con- 
struction or  operation  thereof,  or  the  res; 
rights  and  liabilities  thereunder,  such  disagree- 
ment shall  be  submitted  to  arbitration  in  the 
State  of  California,  pursuant  to  the  Rules  of  the 
American  Arbitration  Association  as  then  in  ef- 
fect, but  nothing  herein  shall  be  deemed  to  pre- 
clude either  party  from  seeking  injunctive  relief 
to  prevent  irreparable  injury  by  reason  of  a 
claimed  breach  of  this  agreement."  (R.  29) 

It  is  obvious  that  if  this  clause  ended  with  the  words 
"pursuant  to  the  rules  of  the  American  Arbitration 
Association  as  then  in  effect"  there  could  be  no  ques- 
tion whatsoever  as  to  the  propriety  of  the  order  of 
the  court  staying  this  proceeding  pending  arbitration. 
9  U.S.C.A.,  §3,  reads  as  follows: 

"§3.  Stay  of  proceedings  where  issue  therein 
referable  to  arbitration. 

"If  any  suit  or  proceeding  be  brought  in  any 
of  the  courts  of  the  United  States  upon  any  issue 
referable  to  arbitration  under  an  agreement  in 
writing  for  such  arbitration,  the  court  in  which 
such  suit  is  pending,  upon  being  satisfied  that 
the  issue  involved  in  such  suit  or  proceeding  is  re- 
ferable to  arbitration  under  such  an  agreement, 
shall  on  application  of  one  of  the  parties  stay  the 
trial  of  the  action  until  such  arbitration  has  been 


had  in  accordance  with  the  terms  of  the  agree- 
ment, providing  the  applicant  for  the  stay  is  not 
in  default  in  proceeding  with  such  arbitration. 
July  30,  1947,  c.  392,  §1,  61  Stat.  669." 

This  section  is  applicable  to  actions  removed  from 
a  state  court  to  a  federal  court.  Perry  v.  Bache,  5  Cir., 
125  F.2d  493.  The  application  of  the  statute  is  not 
limited  to  contracts  mentioned  in  9  U.S.C.A.  §2.  Dona- 
hue v.  Susquehanna  Collieries  Co.,  3  Cir.,  138  F.2d  3. 

Appellees  are  entitled  to  a  stay  of  all  proceedings 
pending  arbitration.  Evans  v.  Hudson  Coal  Co.,  3 
Cir.,  165  F.2d  970.  Shanferoke  Co.  v.  Westchester 
Co.,  293  U.S.  449,  55  S.  Ct.  313,  79  L.  ed.  583;  Kulu- 
kundis  Shipping  Co.  v.  Amtorg  Trading  Corporation, 
2  Cir.,  126  F.2d  978. 

With  the  exception  of  two  arguments  of  the  appel- 
lants which  we  will  dispose  of  later,  their  entire  brief 
is  devoted  to  an  effort  to  bring  themselves  within  the 
closing  language  of  the  arbitration  clause  again  quoted 
for  easy  reference  and  which  reads  as  follows: 

"10.  It  is  hereby  agreed  that  in  case  any  dis- 
agreement or  difference  shall  arise  at  any  time 
hereafter  between  either  of  the  parties  hereto  in 
relation  to  this  agreement,  either  as  to  the  con- 
struction or  operation  thereof,  or  the  respective 
rights  and  liabilities  thereunder,  such  disagree- 
ment shall  be  submitted  to  arbitration  in  the  State 
of  California,  pursuant  to  the  Rules  of  the  Amer- 
ican Arbitration  Association  as  then  in  effect, 
but  nothing  herein  shall  be  deemed  to  preclude 
either  party  from  seeking  injunctive  relief  to  pre- 
vent irreparable  injury  by  reason  of  a  claimed 
breach  of  this  agreement."  (R.  29) 
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III.  The  Language  in  the  trhilration  Claune  KcMrving 
the  Right  of  Injunctive  Relief  I)„,  -  N,,i  \pp\\  |0  a 
Controversy  Between  the  Paifiei  a>  to  the  Interpreta- 

tion  of  a  Clause  of  the  Contract. 

It  is  not  necessary  in  this  proceeding  to  determine 

the  entire  scope  of  the  language  in  question.    Its  only 
importance  is  whether  it  takes  this  particular  case 
out  of  a  situation  where  otherwise  the  appellees  (de- 
fendants below)  would  clearly  be  entitled  to  a  stay.  In 
considering  this  it  must  be  borne  in  mind  that  all  we 
have  is  a  controversy  as  to  the  interpretation  of  a 
clause  in  a  contract,  a  declaration  by  the  attorney  for 
the  appellees  that  he  feels  his  client's  interpretation  is 
correct,  and  an  offer  to  arbitrate  in  accordance  with 
the  contract.  From  such  a  molehill,  the  appellants  have 
constructed   themselves  a   mountain   compounded   of 
"ifs"  and  "maybes,"  for  it  must  be  noted  that  these 
things  that  they  say  may  happen   are  based   upon 
speculations  and  fears.  For  instance,  in  the  statement 
in  the  summary  of  points  in  appellant's  brief  at  page 
13,  this  statement  is  made   (emphasis  is  supplied): 
"10.  //  appellees  rescind  or  cancel  the  contract 
or  declare  forfeit  appellants'  rights  thereunder 
(that  is  to  say,  if  appellees  refuse  further  deliver- 
ies of  cedar  logs  under  the  contract)  by  reason 
of  appellants'  failure  to  pay  the  larger  amounts 
claimed  by  appellees  etc." 

Again,  at  page  7  of  their  brief  they  say: 

"*   *   *  appellants  fear  that  appellees  will 
purport  to  cancel  or  refuse  performance,  etc.". 

and  the  same  word  "fear"  appears  at  page  32  of  their 
brief : 

«*  *  *  an(j  ^)  where  the  plaintiff  fear*  that 
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the  defendant  is  about  to  take  steps  such  as 
rescission  or  cancellation,  etc." 

It  requires  no  extended  citation  of  authority  that 
an  injunction  will  not  be  granted  merely  on  the  basis 
of  fears  and  apprehensions.  City  of  Osceola,  Iowa  v. 
Utilities  Holding  Corporation,  8  Cir.,  55  F.2d  155: 

"The  applicable  rule  is  thus  stated  in  32  Cor- 
pus Juris  at  page  42 :  'It  is  not  sufficient  ground 
for  an  injunction  that  an  injurious  act  may  pos- 
sibly be  committed,  or  that  injury  may  possibly 
result  from  the  act  sought  to  be  prevented;  but 
there  must  be  at  least  a  reasonable  probability 
that  an  injury  will  be  done  if  no  injunction  is 
granted,  and  not  a  mere  fear  or  apprehension. 
Injunctions  will  not  be  granted  merely  to  allay 
the  fears  and  apprehensions  of  individuals,  which, 
it  has  been  said,  may  exist  without  substantial 
reasons  and  be  absolutely  groundless.  In  these 
circumstances  the  mere  fact  that  an  injunction 
would  not  injure  the  defendant  will  not  author- 
ize its  issuance."    (p.  158) 

The  fact  is  that  appellants  having  once  agreed  to 
arbitrate  have  now  changed  their  minds.  These  par- 
ties made  a  contract  which  provided  for  arbitration 
of  disputes  concerning  its  construction.  Such  a  dis- 
pute has  arisen.  The  appellees  are  ready  to  arbitrate 
in  accordance  with  the  express  provisions  of  the  con- 
tract and  the  appellants  do  not  wish  to.  They  say,  in 
their  complaint: 

"Defendants  threaten  to  attempt  to  compel 
such  arbitration  proceedings,  notwithstanding 
the  said  provisions  of  said  contract  saving  to  the 
parties  the   right  to  seek   injunctive   relief.   If 
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plaintiffs  are  compelled  to  pro 
tration  they  will  be  denied  their  flay  in  c 
and  the  expressly   reserved   right    to  Lnjuncti 
relief  to  prevent  irreparable  Injur 
a  claimed  breach  of  the  cont] 
by  be  irreparably  injured  by  being 
cept  the  award  of  arbitrators  rather  the 
cree  of  a  court  of  equity  after  a  hearing  and  de- 
termination according  to  law.'*    (R.    17 1    (Em- 
phasis supplied) 

It  is  thus  apparent  that  the  appellants  want  this 
issue  tried  in  a  court  of  law  instead  of  by  arbitration 
and  are  trying  to  avoid  the  agreement  which  they 
made  that  such  matters  should  be  arbitrated.  If  they 
preferred  to  settle  these  disputes  by  litigation  instead 
of  by  arbitration,  the  time  to  have  raised  that  ob- 
jection was  before  the  contract  was  signed  calling  for 
arbitration,  and  not  after  the  contract  was  executed 
with  an  arbitration  clause  and  a  dispute  has  ari 
within  the  precise  scope  of  the  arbitration  clause. 

In  Paragraph  XV  of  appellants'  complaint  (R. 
16,  17)  this  clause  is  apparently  considered  as  giving 
the  parties  the  alternative  of  seeking  arbitration  or 
injunctive  relief. 

It  will  be  noticed  that  injunctive  relief  may  be 
sought  to  prevent  irreparable  injury  by  reason  of  a 
claimed  breach  of  the  contract.  Appellants  do  not 
claim  that  appellees  have  breached  the  agreement, 
nor  do  they  say  that  either  party  claims  that  the  other 
has  breached  the  agreement, 

Appellants  say  that  a  disagreement  exists  as  to  the 
interpretation  of  the  contract  and  they  go  further  and 
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say  that  the  appellees  threaten  to  compel  arbitration 
on  such  disagreement. 

We  fail  to  see  how  the  action  of  the  appellees  in 
seeking  to  arbitrate  a  disagreement  of  the  type  cov- 
ered and  intended  to  be  covered  by  the  arbitration 
agreement,  can  constitute  a  breach  of  that  contract. 

We  have  stated  earlier  that  it  is  not  necessary  in 
this  case  to  determine  the  exact  scope  of  the  closing 
clause  of  the  arbitration  agreement,  but  merely  to 
see  that  it  does  not  apply  in  this  instance.  The  ap- 
pellants have  made  reference  in  their  brief  to  two 
affidavits  (R.  44-48),  one  by  the  president  of  one  of 
the  appellants  and  one  by  counsel  for  appellee,  Unit- 
ed States  Plywood  Corporation  (R.  49-51)  which  are 
in  disagreement  as  to  which  party  requested  the  lan- 
guage in  the  arbitration  clause.  While  we  refer  to 
what  Mr.  Heilpern  said  in  his  affidavit,  it  is  not 
necessary,  as  we  have  indicated  above,  to  rest  our 
argument  on  the  example  given  as  to  the  meaning  of 
this  clause  which  is  as  follows: 

"In  justification  for  this  modification  of  the 
arbitration  clause,  Mr.  Neall  pointed  out  that 
Hudson  Lumber  Company  was  going  to  build  a 
large  mill  at  Anderson  to  manufacture  the  slats 
from  the  cedar  logs  and  that  their  operations 
would  be  wholly  dependent  upon  continued  deliv- 
eries of  cedar  logs  from  the  timber  controlled  by 
United  States  Plywood  Corporation.  He  stated 
that  if  United  States  Plywood  Corporation  were 
to  divert  the  cedar  logs  from  the  plant  of  Hudson 
Lumber  Company  it  would  suffer  irreparable  in- 
jury and  that  arbitration  proceedings  would  not 
afford  an  adequate  remedy  to  prevent  such  in- 
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jury.  He  therefore  asked  tor  the  Inclusion  in  I 

arbitration  clause  of  a  provision  for  the  right 
secure  injunctive  relief  to   pr  rable 

injury."  (R.  51) 

The  intent  of  the  injunctive  relief  pi  q  in  the 

arbitration  clause  clearly  appeals  to  be  that  if  i 
of  the  parties  seeks  to  rescind,  or  n  furthei 

perform  the  contract  on  account  of  a  claimed  breach, 
the  other  party  is  not  barred,  if  it  can  brinj 
within   the  equitable   rules   relating  to   injunctu 
from  seeking  to  prevent  such  rescission  or  non-] 
formance,  pending  the  determination  of  the  con* 
versy  in  arbitration  proceedings.  In  this  connection 
it  will  be  noted  that  the  first  sentence  is  a  firm  com- 
mitment that  any  disagreement  or  difference  "shall 
be  submitted  to  arbitration  in  the  State  of  California. 
*  *  *."  It  can  hardly  be  seriously  argued  that  plain- 
tiffs make  out  a  case  of  irreparable  damage,  within 
equity  rules,  through  being  compelled  to  arbitrate  as 
they  agreed  to  do,  in  case  of  "any  disagreement  or 
difference." 

IV.   The  Contract  Provision  in  Question  Is  Clearly  for 
Arbitration  and  Not  Appraisal. 

There  appears  to  be  a  thread  of  argument  running 
through  the  brief  of  appellants  beginning  on  page 
and  pointed  up  at  page  28  to  page  31  that  the  arbitra- 
tion clause  really  was  a  clause  for  appraisal  and  not 
for  arbitration. 

In  considering  this  argument  of  the  appellants  we 
wish  to  call  the  attention  of  the  court  to  the  language 
of  the  arbitration  clause,  being  Paragraph  10  of  the 
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contract  (R.  29),  which  provides  for  arbitration  in 
case  of  "any  disagreement  or  difference  *  *  *  either 
as  to  the  construction  or  operation  thereof  or  the 
respective  rights  and  liabilities  thereunder."  Despite 
this  all  inclusive  language,  appellants  conclude  (pp. 
27,  28  of  their  brief)  that  the  arbitration  clause  was 
intended  to  cover  only  pure  matters  of  fact  and  not 
to  include  "any  legal  question  or  mixed  question  of 
law  and  fact."  Such  a  conclusion,  of  course,  is  square- 
ly contrary  to  the  express  language  used  in  the  in- 
strument. 

It  is  not  our  intention  to  burden  the  court  with 
an  extended  discussion  of  the  distinction  between  ap- 
praisal and  arbitration  which  is,  of  course,  well 
known.  Appraisals  relate  to  determination  of  quanti- 
ties, values  and  the  like. 

The  case  of  Luedinghaus  Lumber  Co.  v.  Lueding- 
haus,  9  Cir.,  299  Fed.  Ill,  cited  by  appellants  (page 
30  of  their  brief)  involved  a  question  as  to  the  quan- 
tity of  timber — a  problem  of  measurement.  Of  course, 
the  court  held  that  this  involved  an  appraisal,  not  an 
arbitration.  The  very  quotation  from  the  opinion 
(pp.  30-31,  appellant's  brief)  points  out  the  proper 
distinction.  We  quote  in  part: 

"'*  *  *  Arbitration  presupposes  a  dispute  and 
is  a  recognized  common-law  method  of  settling 
disputes  and  controversies.  If  there  is  no  matter 
in  dispute  there  is  no  question  for  arbitration. 
*  *  *  There  is  a  broad  distinction  between  a 
submission  to  arbitration  and  a  provision  for  in- 
cidental appraisement  or  measurement'."  (Italics 
supplied) 


L8 

In  the  course  of  this  same  opinion  the 

from  the  leading  case  of  Palmer  v.  Clark,  L06  Ha 

373: 

"  'A  reference  to  a  third  pei 
judgment  the  price,  quantity,  or  quality 
rial,  to  make  an  appraisment  of  prop<  1  the 

like,  especially  when  Buch  rei 
stipulations  of  a  contract  founded  on  other  and 
good   considerations,    differs    in    n 
from  an  ordinary  submission  to  arbitration.  It 
is  not  revocable'."  299  Fed.  Ill,  1 13. 

The  California  case  cited  by  the  appellants  (p 
of  their  brief)  Rives-Strong  Building,  Inc.  < .  B 
America,  N.T.&S.A.,  50  C.A.2d  810,  128  I'.iM  9 
involving  as  it  did  the  determination  of  rental  on 
renewal  of  a  lease,  clearly  involved  appraisal  and  not 
arbitration. 

"There  is  a  clearly  recognized  distinction  be- 
tween the  arbitration  of  a  controversy  and  a  con- 
tract one  term  of  which  calls  for  the  ascertain- 
ment by  designated  persons  of  values,  quantiti 
losses  or  similar  facts.  Palmer  v.  Clark,  106  M, 
373,  389."  Franks  v.  Franks,  294  Mass.  262.  1 
N.E.2d,  14,  16. 

"It  is  the  general  rule  that  provisions  in  con- 
tracts for  price  or  value  fixing  are  held  to  pro- 
vide for  appraisals  and  not  arbitrations."  //» 
berg  v.  New  England  Fish  Co..  7  Wn.2d  •"• 
519,   110  P.2d   182,   186. 

The  arbitration  clause  in  this  case  covers   "any 
disagreement  or  difference — in  relation  to  this  agn 
ment,  either  as  to  the  construction  or  operation  the 
of,  or  the  respective  rights  and  liabilities  thereunder 
*  *  *."  This  obviously  refers  to  an  arbitration — not 


14 

an  appraisal.  And  appellants  own  complaint  shows 
that  the  issue  in  controversy  is  obviously  one  for 
arbitration  and  not  appraisal. 


"XL 

"An  actual  controversy  has  arisen  and  now 
exists,  between  the  plaintiffs  on  one  side  and  the 
defendants  on  the  other,  as  to  the  meaning  and 
effect  and  application  of  the  above  quoted  provi- 
sions of  said  contract  relating  to  the  measuring 
and  scaling  of  the  logs  and  the  method  of  com- 
puting and  determining  the  cost  of  said  cedar 
logs. 

"Plaintiffs  contend  that  the  'common  cost' 
therein  referred  to,  of  all  species  derived  from 
the  La  Tour  timber  should,  under  the  true  mean- 
ing of  said  provision,  be  computed  on  the  net 
scale  of  all  the  logs  of  all  species,  after  deduc- 
tion and  allowance  for  all  visible  defects  as  set 
forth  in  said  cutting  contract. 

"Defendants  contend  that  such  'common  cost/ 
under  the  true  meaning  of  said  provision,  should 
be  computed  on  the  gross  scale  of  all  logs  of  all 
species,  before  deduction  and  allowance  for  said 
defects."  (R.  14) 

However,  even  the  type  of  present  controversy  is 
not  controlling: 

"*  *  *  a  clause  of  general  arbitration  does  not 
cease  to  be  within  the  statute  when  the  dispute 
narrows  down  to  damages  alone  (citing  cases). 
If  the  clause  is  general  in  form,  it  make  no  dif- 
ference what  may  come  up  under  it."  Shanferoke 
Coal  &  Supply  Corp.  v.  Westchester  S.  Corp.,  70 
F.2d  297,  affirmed  293  U.S.  449,  55  S.  Ct.  313, 
79  L.  ed.  583. 
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V.  Appelleei  Have  Nol  Waived  Their  Right  k>  \ , },, r ,  , t . 
This  Controversy. 

At  pages  36-40  of  their  brief  appellai  lie  that 

the  appellees  have  waived  their  right  -'ni- 

tration. It  is  quite  true  that  the  court  maj 
stay  a  proceeding  pending  arbitration  on  the  appli 

tion  of  a  party  who  is  in  default.  The  que  -  to 

the  meaning  of  the  words  "default  in  proceeding  with 
such  arbitration"  contained  in  the  statute  ha 
discussed  by  the  courts  and  will  be  referred  to  Lai 
We  wish  to  point  out  to  the  court  the  facts  in  ti 
of  La  National  Platanera  S.  C.  L.  v.  North  Arm  ri 
Fruit  &  Steamship  Corporation,  5  Cir.  84  F.2d  881, 
cited  by  appellants  at  page  36  or  their  brief. 

Plaintiff  began  an  action  in  state  court  in  1931. 
The  complaint  was  filed  in  March,  1932. 

April,  1932,  the  suit  was  removed  to  the  Federal 
Court. 

June,  1932,  demurrers  were  filed. 

September,  1932,  plaintiff  moved  to  remand  the 
cause  to  the  state  court. 

It  was  argued  May,  1935,  and  denied  June  5, 
1935. 

November,  1935,  plaintiff  for  the  first  time  asked 
that  the  dispute  be  submitted  to  arbitration. 

The  court  says  at  page  883: 

"*  *  *  We  have  no  hesitancy  in  deciding  that 
by  bringing  the  action  at  law  to  recover  damag 
ignoring  the  provisions  of  the  charter  party  for 
arbitration,  and  then  delaying  for  nearly  four 


16 

years  before  attempting  to  invoke  arbitration, 
plaintiff  was  so  much  in  default  that  he  was  not 
entitled  to  demand  arbitration." 

It  is  obvious  that  this  case  is  entirely  inapplicable  to 
the  case  at  bar. 

The  cases  of  Winsor  v.  German  Savings  &  Loan  Soc, 
31  Wash.  365,  72  Pac.  66,  and  Young  v.  Crescent 
Development  Co.,  240  N.Y.  244,  148  N.E.  510,  cited 
at  pages  37  and  38,  appellants'  brief,  are  simply  not 
in  point.  The  appellees  have  done  nothing  to  disturb 
the  status  quo  in  this  case.  They  are  ready  to  arbitrate 
at  any  time,  and  their  desire  to  so  arbitrate  obviously 
prompted  this  action  brought  by  the  appellants. 

The  question  of  waiver  is  considered  at  length  in 
the  case  of  Kulukundis  Shipping  Co.  v.  Amtorg  Trad- 
ing Corp.,  2  Cir.,  126  F.2d  978.  There  is  a  very  excel- 
lent discussion  on  page  989  from  which  we  quote  in 
part  as  follows: 

"There  remains  to  be  considered  the  language 
of  Section  3  of  the  Act  that  'on  application/  such 
a  stay  shall  be  granted  'providing  the  applicant 
for  the  stay  is  not  in  default  in  proceeding  with 
such  arbitration.'  We  take  that  proviso  to  refer  to 
a  party  who,  when  requested,  has  refused  to  go 
to  arbitration  or  who  has  refused  to  proceed  with 
the  hearing  before  the  arbitrators  once  it  has 
commenced.  The  appellant  was  never  asked  by 
appellee  to  proceed  with  the  arbitration;  indeed, 
it  is  the  appellee  who  has  objected  to  it.  In  Shan- 
feroke  Coal  &  Supply  Corp.  v.  Westchester  S. 
Corp.,  2  Cir.,  1934,  70  F.2d  297,  plaintiff  alleged 
that  defendant,  after  part  performance,  mate- 
rially breached  the  contract.  The  defendant  in  its 
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answer  denied  the  allegations  and.  ial 

defense,  set  up  an  arl  n  clause  in  the  C 

tract,  alleged  that  it  wafl  willing  to  arbitrate,  and 
moved  for  a  stay  undei 

tion   Act.   Answering  phiinti  \tention   that 

defendant  was  'in  default  in  j  ling  with  such 

arbitration,"  we  held  that  the  fact  that  d 
ant  may  ha  ached  the  contract  was  not  a 

'default'  within  that  statutory  provision;  v. 
that  the  initiative  as  to  proceeding  with  the 
arbitration  rested  upon  plaintiff,  adding:  if  it 
did  not  but  sued  instead,  it  was  itself  the  party 
who  fell  "in  default  in  proceeding  with  such 
arbitration,"  not  the  defendant.'  Our  decision  v. 
affirmed  in  Shanferoke  Co.  v.  Westchester  Co., 
1935,  293  U.S.  449,  do  S.  Ct.  313,  79  I.,  ed  583. 

''Accordingly,  we  conclude  that  the  defendant 
here  was  not  in  default  within  the  meaning  of 
the  proviso  in  Section  3.  It  follows  that  the  dis- 
trict court  should  have  stayed  the  suit  pending 
arbitration  to  determine  the  damage 

See  also  Almacenes  Fernandez,  S.A.    i\  Golo< 
2  Cir.,  148  F.2d  625,  and  Shanferoke  Co.   p.   W. 
Chester  Co.,  293  U.S.  449,  55  S.  Ct.  313,  79  L.  ed.  583, 

CONCLUSION 

The  remainder  of  appellants'  brief  is  devoted  to  the 
exposition  of  legal  principles  which  may  very  well  be 
correct  statements  of  law  but  which  are  wholly  ir 
levant  to  the  issues  here  on  appeal.  This  case  is  clearly 
one  for  arbitration,  which  received  congressional  ap- 
proval in  enacting  the  Arbitration  Act.  Set'  S 
oke  Co.  v.  Westchester  Co.,  293  U.S.  44  55  S. 

Ct.  313,  79  L.  ed.  5S3.  We  submit  that  the  action  of 
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the  District  Court  in  staying  this  proceeding  pending 
arbitration  was  correct  and  should  be  sustained. 

Respectfully  submitted, 

McMlCKEN,  RUPP  &  SCHWEPPE, 

Alfred  J.  Schweppe, 

Krause,  Hirsch,  Levin  &  Heilpern, 
Raymond  T.  Heilpern, 

Pillsbury,  Madison  &  Sutro, 
Eugene  M.  Prince, 

Attorneys  for  Appellees. 
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District  of  California,  Southern  Division. 
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THE  ISSUES 

Appellees,  in  their  Brief,  argue  questions  which  are 
not  the  crucial  issues  in  this  case.  Their  argumei  I 
eept  for  their  discussion  of  our  "waiver"  point) 
volves  around  two  questions,  set  forth  on  page  thi 
of  their  Brief,  which  we  summarize  as  follows: 

1.  When  a  contract  provides  for  arbitration  of  any 
disagreement  under  it,  and  one  party  sues  for  declara- 
tory relief  and   for  an   injunction  against   nrfntmt 


should  not   the   action   be   stayed   under  the   United 
States  Arbitration  Act? 

2.  When,  in  such  a  contract,  the  arbitration  clause 
contains  a  proviso  saving  the  right  to  "injunctive  re- 
lief to  prevent  irreparable  injury  by  reason  of  a 
claimed  breach'7,  does  a  request  by  one  party  for  arbi- 
tration constitute  irreparable  injury  within  the  mean- 
ing of  such  proviso  ? 

We  respectfully  urge  that  these  are  not  the  ques- 
tions determinative  of  this  case. 

The  first  stated  question  is  not  at  all  before  the 
Court,  because  it  assumes  a  state  of  facts  not  existing 
here — that  is  to  say,  rather,  that  it  assumes  that  the 
facts  stated  are  all  the  facts;  which  is  not  the  case. 
True,  we  have  here  a  clause  providing  for  arbitration 
of  all  disputes;  but  that  is  not  the  whole  clause.  True, 
we  have  here  an  action  which  seeks  a  declaratory* 
judgment  against  proceedings  in  arbitration;  but  that 
is  not  the  gravamen  of  the  action.  That  is  merely  re- 
lief which  appellants  seek  incidentally,  as  a  part  of 
their  main  cause  of  action.  If  we  limit  the  facts  to 
those  stated  by  appellees  in  their  first  point,  the  an- 
swer would  have  to  be  that  the  stay  was  proper.  We 
have  never  contended  to  the  contrary.  But  that  is  a 
point  which  is  moot  here. 

The  point  is,  whether  the  stay  was  proper  where 
the  arbitration  clause  contains  a  proviso  saving  the 
right  to  injunctive  relief;  where  the  injunctive  relief 
sought  is  against  a  breach  by  the  other  party  which 
would  result  in  irreparable  injury. 


This  bring*  us  to  the  second  question  stated  bi 
pellees.  This  question  also  assumi  which  do 

exist — Hint  is  to  say,  it  assumes  incorrectly  t! 
pellants'  action  is  brought  to  enjoin  arbitration  | 
ceedings  <>»  the  theory  thai  a  request  for  arbitral 
constitutes  irreparable  injury,  We  bave  never  a 
that. 

What  we  d<»  asserl   is  thai    when   the  arbitration 
clause  contains  such  proviso  saving  the  righl  t.,  in- 
junctive relief  against  a  breach  resulting  in  irrep 
able  injury;  and  when  <>iic  party  insists  on  compli- 
ance with  his  interpretation  <>r  a  disputed  provisii 
pending  and  in  spite  of  arbitration,  the  other  party  i- 
entitled,  under  such  proviso,  to  sue  for  an  injunction 
to  prevent  his  adversary  from  canceling  or  rescind] 
or  refusing  further  to  perform,  where  such  cancella 
tion  or  rescission  or  refusal  would  cause  irreparable 
injury;  and  that  as  one  incident  to  the  equitable 
lief  of  such   an    injunction,   the   Court   may   be  asked 
in  such  action  to  declare  the  rights  of  the  parties;  and 
that   as   another    incident,    it    may    ask    the    Court    I 
enjoin  attempts  to  compel  arbitration,  "I 

a  case,  by  the  terms  of  fJ"  />r<>ris<>,  Hn  r<  is  no  right 
to  compel  arbitral  ion. 

But  we  have  never  contended  that  the  mere  reqi 
for  arbitration  is  in  itself  the  primary  cause  ,,f  ir- 
reparable injury.  What  we  do  aay  is  that  once  appel- 
lants bring  themselves  within  the  proviso,  they  at  the 
same  time  take  themselves  oul  of  the  general  arbitra- 
tion provision;  in  which  event,  to  compel  them  to  sub- 


mit  to  arbitration  in  a  situation  in  which  they  have 
not  agreed  to  be  bound  by  it  is  in  itself  a  doing  of  ir- 
reparable injury,  by  depriving  them  of  their  day  in 
Court.  That,  however,  is  incidental  to,  and  a  con- 
sequence of,  the  facts  which  initially  take  appellants 
out  of  the  general  arbitration  clause  and  bring  them 
within  the  proviso.  See  Brief  for  Appellants,  pages 
34-36,  Argument  III-H. 


THE  ARGUMENT. 

1.  We  do  not  quarrel  with  appellees'  contention 
that  without  the  proviso  saving  the  right  to  injunctive 
relief,  the  stay  of  proceedings  would  be  proper.  That, 
however,  is  not  the  question,  for  the  proviso  is  there, 
and  it  means  something,  and  its  meaning  must  be 
given  effect. 

2.  Appellees  say  that  the  proviso  saving  the  right 
to  injunctive  relief  does  not  apply  to  a  controversy  as 
to  interpretation  of  the  meaning  of  a  clause  in  the 
contract.  And  why  not?  If  a  dispute  as  to  such  mean- 
ing puts  appellants  in  reasonable  fear  of  an  un justi- 
fied refusal  of  further  performance  by  appellees;  and 
if  such  unjustified  refusal  would  result  in  irreparable 
injury  to  appellants:  then  what  clearer  case  is  there 
for  the  injunctive  relief  provided  for  in  the  saving 
clause?  The  questions  for  decision  in  such  a  case 
will  be:  (1)  Are  the  appellants  in  reasonable  fear  of 
such  refusal  of  performance  by  appellees;  and  (2) 
would  such  refusal  be  unjustified;  and   (3)  would  it 


1  result  in  irreparable  injury  to  appellai 
tion  whether  such  refusal  vras  onji 
pend  squarely  on  the  interpretation  of  th. 
How  then,  could  the  Courl  in  such  an  action  f< 

,   junctive  relief  fail  to  be  called  on  to  int 
contract  !  We  cannot  imagine  any  aetion  foT  I 
junctive  relief  mentioned   in  the  pr< 
right  thereto,  thai  would  no1   involve  Rome  infc 
tation  of  the  meaning  of  the  contract  at  lorae  point 

3.    Appellees  say.  ;it   page  II   of  their  Brii 
the  proviso  saving  the  right  to  injunctive  relief  clearly 
appears  to  mean  that  if  one  of  the  partie 
rescind,  or  refuses  further  to  perform  the  contr. 
accounl  of  a  claimed  breach,  the  other  parti    is 
barred,  if  it  can  bring  itself  within  the  equitable  ni 
relating  to  injunctions,  from  seeking  to  prevent  such 
rescission  or  non-performance,  pendingthi  <>■  >>/ 

Hon  of  the  controversy  in  arbitration  proceedings. 

If  wo  correctly  understand  appellee-"  argument  in 
this  connection,  they  are  saying  in  effect:  "You  may 
sue  in  equity  to  enjoin  us  from  wrongfully  refusing 
to  go  on  with  performance,  if  you  can  make  out  your 
case,  hut ,  <  rai  so,  tin  only  thing  th*  Court  can  do  in 
such  a  rase  is  to  <iiv<  a  temporary  injunction  n</m 
such  rescisson  or  non-performance,  whiU   arbitrat* 
are  determining  tht    }»<rits  of  the  matter.'*  Even  if 
such  an  equitable  action  can  be  brought,  it  only  holds 
matters  /';/  statu  quo  while  arbitration  i-  proceeding. 
That   is  what  we  understand  appelli       I     mean 
their  argument 


We  reply,  first,  that  if  appellees  are  right  in  this 
view  of  the  matter,  they  have  cut  the  ground  from  be- 
neath themselves  so  far  as  their  claim  of  right  to  a 
stay  is  concerned.  If  that  is  their  view,  and  if  it  is  a 
correct  view,  then  the  issue  is  whether  the  appellants 
have  made  out  a  case  for  an  injunction,  and  an  appli- 
cation for  a  stay  was  not  the  way  to  test  that.  In- 
deed, the  granting  of  the  stay  makes  it  impossible  to 
test  that  question.  On  the  proceedings  for  a  stay,  the 
only  ultimate  question  is  whether  the  parties  have 
agreed  in  writing  to  arbitrate.  If,  however,  the  ap- 
pellants are  correct  in  saying  that  the  proviso  gives 
the  right  to  an  injunction  in  a  proper  case  pending 
arbitration,  then  the  granting  of  the  stanj  pending  ar- 
bitration shuts  off  the  appellants  from  the1  chance  of 
establishing  the  very  right  which  appellants'  argu- 
ment admits  they  may  establish  if  they  can. 

Secondly,  we  reply  that  it  is  strange  doctrine  to 
say  that  a  court  of  equity  can  be  limited  by  contract  to 
tbe  mere  policing  task  of  holding  matters  in  statu  quo, 
while  arbitrators  declare  the  rights  of  the  parties. 
True,  under  the  Arbitration  Act,  the  parties  can,  by 
their  agreement,  exclude  themselves  from  access  to 
the  Courts  by  binding  themselves  to  submit  to  a  con- 
ventional arbitration  tribunal.  But  that  is  a  far  cry 
indeed  from  saying  that  the  parties  can  by  contract 
restrict  the  power  of  the  Court,  once  they  get  into  it. 
If  their  contract  has  left  them  free,  in  any  case  or 
under  any  circumstances,  to  ask  a  court  of  equity  for 
the  relief  which  courts  of  equity  traditionally  give, 
then  we  find  it  difficult  to  believe  that  their  contract 
may  provide   further  that  the   Court  may   do   only 


certain   restricted  things.  The  power  of  a  court 

equity,  once  it  has  taken  jurisdictioi    o    i  m.v 

give  all  the  relief  and  decide  all  Hi*-  <\m  n, .*■,... 

sary  under  the  exigencies  of  th< 

and  unquestionable.   K   is  one  thing  to  saj   tl 

parties  may  contract  themselves  oui  oft! 

tering  such  a  Court ;  but  it  ia  quite  another  I 

that   they  may  contract   thi    Court   into 

sphere  of  action,  once  they  get  into  it. 

4.     The  appellees  do  not  agree  with  our 
that  the  general  arbitration  clause  contempL  I 
thing  in  the  nature  of  appraisal,  rather  than  b 
bitration.  That  suggestion  of  ours  was  made  aa  a  p 
Bible  solution  of  the  problem  of  reconciling  the 
ing  general  language  of  the  first  portion  of  the  arbi 
tration  clause  with  the  apparently   inconsistent   and 
contradictory    language    of   the    proviso    savii 
right  to   injunctive    relief.    We   were   attempth 
follow  the  rule  of  construction  of  contracts,  mentioi 
in  appellants'  Brief,  requiring  that,  if  reasonably  p 
sible,  eon  Hi  et  ing  provisions  in   a   contract   be 
eiled.  It  seemed,  and  now  seems  to  us,  that  by  tn    I 
ing    the    general    arbitration    provision,    despite 
sweeping  language,  as  a  provision  for  m<  t  rind- 

ing,   appraisal    or    measurement    by    so-called    arbi- 
trators,  the   two   contradictory    provisions   could 
brought  into  reasonable  reconciliation. 

Appellees  make  no  suggestion  wmceraing  the  n* 
ing  of  the  proviso  or  its  reconciliation  with  the  general 
provision,  other  than  the  one  on  page  1  1  of  theil 
next  above  discussed  by  us,  in  which  they  su 
a  party  is  not  barred  from  seeking  injunctive  relief 


; 


if  it  can.  pending  tiie  determination  of  the  contro- 

n  arbitration.  For  the  reasons  above  stated,  we 

think  appelle- i"  so  _  zestion  is  as  open  to  objections  as 

ours,  if  not  more  - 

Maybe  the  conflicting  provisions  will  have  to 
reconciled   on   some  other  basis  which   has  not 
curred  to  appellees'  counsel  or  ourselv— 

Of  this.  I  eel  confident:  that  proviso, 

saving  the  right  -  — ek  injunctive  relief,  meant  some- 
thing. Appellees  themselves  say  it  was  explained  by 
appellants*  negotiator  as  contemplating  a  case 
the  seller  might  "divert  the  cedar  logs"'  (that  is, 

9e  further  deliveries  .  Wherever  such  a  case  arises 
or  is  threatened,  it  seems  to  us,  in  all  reason. 
^ration  is  no  longer  the  compulsory  remedy. 

Appellees       _       that  they  have  not  waived  the 
a    -    -     arbitration        ssur      g   *hat  they  otherwise 
id    have  been  entitled  to  insist  upon  it).  In  this 
_  iment  they  empi    su  -ault-in-arbitration" 

-  -    and  dismiss  the  *  ses    ited  by  ils  on  waiver 

.as  being  not  in  point.  Of  course, 
we  do  not  claim  that  appellees  are  in  default  in  arbi- 
trating in  the  sense  that  they  have  ever  expressly  re- 
fused to  arbitrate  after  being  asked  to  d     -       The 
athoziti.es  cited  by  us  in  this  connection  were  in- 
-     illustrate  that  conduct  inconsistent  with  ar- 
bitration can  deprive  a  party  of  the  right  to  insist  on 
•nduct  may  consist  of  delay  (as  in  the  case 
of  Lo  al  Pic  v  rV    th  American 

Fruit  <fe  SU  rporar 

_       881,  i     vhich  appellees  devoted  considerable  dis- 


9 

euflswn  to  show   I  -v  to  thw  ea-<     VI 

not  cite  it  imilar  in  H 

til.-  principle  th  I  tin  Irii  . 

prive  a   party  of  tfal 

remedy   in         itenl  with  ar 

''•  (  ;'  N.Y   .'H.  m- 

510) :  or  refusing 

ing  arhitratioi  n  Wi\ 

Loan    8  .  .:i    V,     j 

last  cited  ia  most  similar  to  the  | 

cause  the  letter  from  appellees1  row 

that  payments  be  kept  up  I 

tration.  was  tantamount  to  a  refusal  to  leave  n    W 

in  statu   tin"  because      I  D   implicit  trr- 

reprisal  if  the  payments  were  not  s 

6.     Finally,  we  wish  res 
the  authorities  cited  by  appellees,  while  - 
contain  sweeping   and   art  languagi 

S.    44!'.    55  S 
L.  Ed.  583  ^.  are    ases  L,  unlimited  arbitra- 

tion clause-,  containing  no  proviso  saving  the  right 
injunctive   relief,    as   does    th<     provisioi     before   the 
Court  here. 

Dated,  Oakland.  California, 

March  22.  195 

Respectfully  submitted, 

BRUXEF.  A  OlLMORE, 

McKfv.  TaSHBDU  .V  WAHRHAFTir,. 

RlFT.FY  StOXF. 

A' 


